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JOSEPH BANIGAN VS. CHARLES BARD, RECEIVER, &C. 


necticut. 


CHARLES Barp, Receiver of The Hayward Rubber Company, 
vs. 
Joseru BANIGAN. 


To the honorable the judges of the circuit court of the United States 
for the second circuit and district of Connecticut: 
- The petition of Joseph Banigan, defendant in the above-entitled 
‘ action, respectfully represents that said defendant is aggrieved by 
the final judgment rendered against this defendant in said action, 
and is informed that there is error therein to his prejudice, and he 
desires a writ of error be allowed therefrom to the Supreme Court 
of the United States. 
Wherefore the defendant prays that a writ be allowed, returnable 
oh to the next term of the Supreme Court of the United States. 


+ 
q 
| 1 Circuit Court of the United States for the District of Con- 
» 


Dated at New Haven, this 26th day of August, 1889. 
JOSEPH B. ANIGAN, 
By DOOLITTFLE & BEN NETT, 
His Altorneys. 


2 UNITED STATES OF AMERICA, 88: 


: The President of the United States to the judges of the circuit court 
for the district of Connecticut, Greeting : 

te Because in the records and proceedings and also in the rendition 

bi of the judgment of a plea which is in said circuit court, before you, 


between Charles bard, receiver of the Hayward Rubber Company, 
and Joseph Banigan, a manifest error hath happened, to the great 
damage of the said Joseph Banigan, as by his complaint appears, 
— we, being willing that the error, if any hath been, should be duly 


¥ corrected and full and speedy justice done to the parties aforesaid in 

this behalf, do command you, if judgment be given therein, that, 
. under your seal, distinctly and openly, you send the record and pro- 
a ceedings aforesaid, with all things concerning the same, to the Su- 


‘ preme Court of the United States, together with this writ, so that 
you may have the sarne at W ashington on the second Monday of 
October, 1889, in the said Supreme Court to be then and there held, 
ee, the record and proceedings aforesaid being inspected, the said 

Supreme Court may cause further to be done therein to correct that 
p error what of right and according to the laws and customs of the 
| United States should be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court, the 25th day of Septe mber, in the year of our’ 
Lord one thousand eight aiieed and eighty-nine. 

[Seal of Circuit Court, Connecticut. ] 

E. E. MARVIN, Clerk. 

Allowed by— 

N. SHIPMAN, 
One of the Judges of the Circuit Court. 
1—1354 
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JOSEPH BANIGAN VS. 


CHARLES BARD, RECEIVER, &¢. 5) 


nd you are defendant in error, to show cause, if any there be, whv 
the judgmen 1t in the said writ of error mentioned should not be 
corrected a and speedy justice should not be done to the parties in 
that behalf. 
Witness the Honorable Na 
court of .the United States, this 
of our Lord one thousand eight 


ro } f N35 2.9 ’ - ar 7 Te 7% 
[Seal of Circuit Court. Connecticut. 
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udge of the district 
1 ber, in the year 
1undred posi eicht tv-nine. 
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One of the Judaes of the Circuit Court. 
NorwicaH, Conn.. Sent. 26. 1889. 
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JOSEPH BANIGAN VS. CHARLES BARD, RECEIVER, &C. 


the within writ, summons, and complaint, with my said doings 
thereon endorsed. 
Attest: FRANK HAWKINS, 
Sheri ff of New London County and 
Sheriff's Deputy of New Hlaven County. 
Fees: 
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10 In the Superior Court, County of New London and State of 
Connecticut. 


? ct D J —— ¥ Te ht _ > Q! atc ° , ) 1 
CHARLES BarD, Receiver, of Norwich, State of Connecticut, ) 
us. , 


) ‘Yc - ¥ . "1, - a. + ft 0 slans 
JOSEPH BANIGAN, of Providence, State of Rhode Island. } 
Petition for Removal of Cause to the Circuit Court of the United States. 
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JOSEPH BANIGAN VS. CHARLES BARD, RECEIVER, €C. 


and State of Connecticut, in the sum of two hundred and fifty dol- 
lars, te be paid to the said Charles Bard, his attorney, executor, 
administrator, successors, or assigns; for which payment, well and 
truly to be made, we hereby bind ourselves and each of us, our 
heirs, successors, executors, and administrators and each of them, 
firmly by these presents. 

Sealed with our seals and dated at New Haven this 4th day of 
September, A. D. 1888. 

The condition of the foregoing obligation is such that whereas 
Joseph Banigan, of the town and city of Providence, county of 
Providence and State of Rhode Island, having, in accordance with 
the laws of the United States, filed in the superior court for the 
county of New London, in the State of Connecticut, his petition for 
the removal of a certain suit and controversy therein pending, 
wherein said Charles Bard, as receiver of the Hayward Rubber 
Company, is plaintiff and said Joseph Banigan is defendant, to the 
circuit court of the United States for the district of Connecticut : 

Now, therefore, if the said petitioner shall enter in such circuit — 

for the district of Connecticut, on the first day of its session 
14 next to be held in said district of Connecticut after the filing 

of said petition, a copy of the record in such suit, and shall 
appear in such cireuit court, and shall pay all costs that may be 
awarded by the said circuit court of the United States if said circuit 
court shall hold that such suit was wrongfully or improperly removed 
thereto, and shall do or cause to be done such other and appropriate 
acts as by the act of March 3, 1887, and other acts of Congress are 
required to be done on the removal of a suit, then the above obliga- 
tion shall be void; otherwise in full force. 


GEORGE T. DOOLITTLE. [t. s.] 
TILTON E. DOOLITTLE. [r. s.] 


STATE OF CONNECTICUT, | - 
- 4 oe ° 
New Haven County, { 
New Haven, Sept. 4th, A. D. 1888. 


Tilton E. Doolittle, the above-named surety, being duly sworn, 
deposes and says that he resides in the town of New Haven, in the 
county of New Haven and State of Connecticut, and is worth the 
sum of not less than five hundred dollars over and above all his just 
debts and liabilities and exclusive of property exempt by law from 
levy of execution. 

Subscribed and sworn to at the time and place above stated be- 
fore me— 

JONATHAN INGERSOLL, 


Commissioner of the Superior Court for New Haven County. 
15S STATE OF CONNECTICUT, | a 
om " . . ant) > 
New London County, Norwich, | 


OFFICE OF THE CLERK OF THE SUPERIOR COURT. 
I, John C. Averill, clerk of said court, do herebv certify that the 


jOSEPH BANIGAN YS 


CHARLES BARD 


RECEIVER, &¢c. 
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22d day of November, ISSS, defendant’s answer, set- 
f | arti ul; irs were file ve In the words and figures fellow. 
(iy Court of the United States. District of Connecticut. 
September Term, 1888. 
ES Barp, Receiver of The Hayward Rubber Company, ) 
Plaintiff, 
vs. | 
JOSEPH BANIGAN Defendant. 
i” « A nynswer and ‘ Of} ta Substituted Complaint 
e defen la nt denies the truth of ‘ the matters contained in the 
comp —— % 
of set-off and counter-claim— 
First. fo 
nd before August 10th, 1887. the defendant lent the said 
R ber Company the sum of $2: 90,000.00. 
aid out, and expended said sum for said corpora- 
f med work and services of the price and 
. | Corporation, 
~ lay thre “71 


o 
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value of 
corporation had and received said 
| the defendant. 

said day’ said sum was due to the defend 


ant from said 
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corporation as commissions earned by the defendant in the sale of 
‘goods for the corporation at its request, vet, though said sums are 


justly due to the defendant, neither the said The Hayward Rubber 
Company nor the plaintiff, as receiver of said company, has ever 
paid the same. 


22 At the time of the commencement of this action the plain- 
tiff was and still is indebted to the defendant in the sum of 
$106,000.00— 


1. For so much money paid, laid out, and expended by the de- 
fendant for the plaintiff at his special instance and request; and 

2. For work and services done and performed by the defendant 
for the plaintiff at his special instance and request; and 

3. For commissions earned by the defendant in the sale of goods 
for the plaintiff at his special instance and request. 

The defendant offers to set off the said debts against the demands 
set out in the complaint, if any should be found to exist, and claims 
judgment for such balance as may be found to be due him from the 
plaintiff or the said The Hayward Rubber Company on said 
account. 

By DOOLITTLE & BENNETT, 
Att’ys for Defendent. 


23 Bill of Particulars under Set-off and Counter-Claim. 


Joseph Banigan in account with the Hayward Rubber Company 
and Charles Bard, receiver. 
Dr. 


‘To mdse. sold for account of the 
Hayward Rubber Co., $654,- 


459.66. ....- aucnaadninnianenia 239,793 5d 
QT . 
87. 
Aug.29. “ cash from the Hayward Rub- 
ber Co. to pay freight ~---- 107 88 
“ interest on collections ~-.----- 1,275 80 
88 
UO. 
ee. 2. REE Oe ince ctcniconnn 4 64 
237,179 87 
OR 
87 


Dec. 21. By liquidation of the following 
notes for which the goods 
were held as collateral se- 
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Note of H. R. Co.,dated April 
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Note of H. R. Co.,dated April 

1, 87,4 mos... .ges.----- 15,165 


Note of H. R. Cong ced ed April 
1, 87, 4 neeav~-~-. -.-- 10,000 
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CHARLES BARD, Receiver, 
By J. HALSEY, His Att'y. 


2d of November, 18SS, defendant's answer, set- 
particulars were filed in the words and figures follow- 


Court of the United States, District of Connecticut. 
September ‘Term, 1885S. 
, Banp, Receiver of The Hayward Rubber Company, ) 
Piaintiff, ; 
Us. 
losepH BANIGAN, Defendant. . 
j t's Answer and Set-off to Substituted Complaint. 
lant denies the truth of the matters contained in the 
3 2 ¥ , , ] : . 
: f set-off and counter-claim— 
i ; | 
First. 
Lugust 10th, 1SS7, the defendant lent the said 
mmpany the sum of $250,000.00. 
i and expended said sum for said corpora- 


rmed work and services of the price and value of 


e Sald corporation 
said day the said corporation had and received said 
e use of the defendant. 
said day said sum was due to the defendant from said 
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corporation.as commissions earned by the defendant in the sale of 

goods for the corporation at its request, vet, though said sums are 

justly due to the defendant, neither the said The Hayward Rubber 

Company nor the plaintiff, as receiver of said company, has ever 
paid the same. 


22 At the time of the commencement of this action the plain- 
tiff was and still is indebted to the defendant in the sum of 
$100,000.00— 


1. For so munch money paid, laid out, and expended by the de- 
fendant for the plaintiff at his special instance and request; and 

2. For work and services done and performed by the defendant 
for the plaintiff at his special instance and request; and 

3. For commissions earned by the defendant in the sale of goods 
for the plaintiff at his special instance and request. 

The defendant offers to set off the said debts against the demands 
set out in the complaint, if any should be found to exist, and claims 
judgment for such balance as may be found to be due him from the 
plaintiff or the said The Hayward Rubber Company on said 


account. 
By DOOLITTLE & BENNETT, 
Att’ys for Defendent. 
23 Bill of Particulars under Set-off and Counter-Claim. 


Joseph Banigan in account with the Hayward Rubber Company 
and Charles Bard, receiver. 


Dr. 


To mdse. sold for account of the 
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Aug.29. “ cash from the Hayward Rub- 
ber Co. to pay freight ~---- 107 88 
“ interest on collections ~-.---- 1,273 80 
88. 
meet. 3. © ee Ce Ri ccsinccinmnin 4 6: 
237,179 87 
OR 
87. 


Dec. 21. By liquidation of the following 
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i day of November, 1888, defendant’s answer, set- i i] 
" . a . rn F j 
ticulars were filed in the words and figures follow- jal, 


Court of the United States, District of Connecticut. 
September ‘Term, 1588. : 
ik 

j 
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Receiver of The Hayward Rubber Company, 
Plaintiff, 


i) 
| 
Us F | - ’ 
loserpH BaniGANn, Defendant. } ae 


| Th, and Sel-off ta Substituted Complaint. 7 I 


e defendant denies the truth of the matters contained in the © | nit 
Wa set-off and counter-claim— ey 
First. 


: the defendant lent the said 
Rubber Company the sum of $250,000.00. 
ut, and expended said sum for said corpora- in.all 


rmed work and services of the price and value of 


the said corporation... | a 
| day the said corporation had and received said 4 Ve 
for the use of the defendant. tS 
5. And on said day said sum was due to the defendant from said o a 
i 
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corporation as commissions earned by the defendant in the sale of 

goods for the corporation at its request, vet, though said sums are 

justly due to the defendant, neither the said The Hayward Rubber 

Company nor the plaintiff, as receiver of said company, has ever 
paid the same. 

22 At the time of the commencement of this action the plain- 
tiff was and still is indebted to the defendant in the sum of 

$100,000.00— 

1. For so munch money paid, laid out, and expended by the de- 
fendant for the plaintiff at his special instance and request; and 

2. For work and services done and performed by the defendant 
for the plaintiff at his special instance and request; and 

3. For commissions earned by the defendant in the sale of goods 
for the plaintiff at his special instance and request. 

The defendant offers to set off the said debts against the demands 
set out in the complaint, if any should be found to exist, and claims 
judgment for such balance as may be found to be due him from the 
plaintiff or the said The Hayward Rubber Company on said 


account. 
By DOOLITTLE & BENNETT, 
Att’ys for Defendant. 


23 Bill of Particulars under Set-off and Counter- Claim. 


Joseph Banigan in account with the Hayward Rubber Company 
and Charles Bard, receiver. 


Dr. 


To mdse. sold for account of the 
Hayward Rubber Co., $654,- 
459.66 
87. : 
Aug.29. “ cash from the Hayward Rub- 
ber Co. to pay freight ~---- 
’ “ interest on collections ------~- 
88. 
Sept. 1. profit and loss 


87. 

Dec. 21. By liquidation of the following 
notes for which the goods 
were held as collateral se- 
curity : 

Noteof H. R. Co.,dated April 

5 isin 6,400 
Note of H. R. Co.,dated April 

Bi i ccttcneinettiiin 
Note of H. R. Co.,dated April 

1, 87, 4 mos 


12 IOSEP! 


By « 
Li 7 
; =“ é 
+) { 
25 

~ 
june 1. By 
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services as gen’! manager-.-- 
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Note of H. R. Co dated April 
, Fe eo 
[Interest on above from Aug. 
ith to Dee. 15th 


nma—=—_—— — — << —« 


—_——_— = = <= —_——— = =» as 


Noteof H. R. Co..dated June 


9.000 


899 32 
6 OO 


15,000 


nterest on insurance, rent, We.-— 
f 


ight, ren 
light, 


and insurance —_ 
terest allowed customers... 


296 Of 
9,299 Ab) 
565 64 
21,808 40 


Amount bro’t forward... 56,470 32 257,179 87 
[Interest from Oct. 7 to Dec. | 
loth ee 172 50 
Noteof H. R.Co., dated July 
i 25,000 
Interest from Nov. 11, ’87, to 
ee Be on si bee 141 67 
Note of H. R. Co., dated Mar. 
D, of,0 mos.. iii aided 3.130 33 
Note of HL. R. Co., dated Mar. 
», S/,4 mos ae 2? 564 O06 
‘ of H.R. Co.,dated April 
a 1.500 
Note of H.R. Co., dated July 
1S, 81,0 a» 1,200 
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[Interest on above notes, re- | 59 83 
ae | 30 50 
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| rotest fees ee eee 2 
Note of H. R. Co., endorsed 
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By travelling expenses__-------- 1,193 
ai’ s—i(‘(C*C*N RRR Re eR EO IT 11,7386 05 


934,482 31 


$12,697 56 
85. 
April 2. By money had and received by the Hayward 
Rubber Co. to and for the use of the defend- 
ant, being a sum of $17,500.00 advanced by 
said defendant to said company on account 
of certain preferred stock in said company 
thereafter to be created and issued to him, 


which said stock was never created or is- 
aie iad aiid te aaa des han eneniimianiaiiaaiedles $17,500 00 


| SSIETIRRES SEER ARTE ont am DA a COREE EDL Oa ao Te we 


And on the 2d day of February, 1889, plaintiff’s answer to de- 
fendant’s set-off and counter-claim was filed in the words and figures 
following, viz: 


26 Circuit Court of the United States, District of Connecticut. 
September Term, 1888. 


CHARLES Barb, Receiver of The Hayward Rubber Company, ) 
Plaintiff, 


US. 
JOSEPH BANIGAN, Defendant. 
Plaintiff’s Answer to Defendant’s Set-off and Counter-claim. 
First. 
1. The plaintiff denies the truth of the matters contained in the 
first count of the defendant’s set-off and counter-claim, except so far 


as the same is admitted in the plaintiff's substituted complaint and 
the bill of particulars thereto annexed. 


Second. 


1. The plaintiff denies the truth of the matters contained in the 
second count of the defendant’s set-off and counter-claim, except so 
far as the same is admitted in the plaintiff's substituted complaint 
and the bill of particulars thereto annexed. 

PLAINTIFF, 
By J. HALSEY, His Att’y. 


And on the 19th day of April, 1889, stipulation to try issue to 
court was filed in the words and figures following, viz: 


JOSEPH BANIGAN VS. CHARLES BARD, RECEIVER, &C. 


United States Circuit Court, District of Connecticut. 


CHARLES BARD, Receiver, ) 


Vs 
JOSEPH iain eas { 


[It is stipulated and agreed that the issues in this cause shall be 
ied by the court instead of by Jury. 
J. HALSEY anp W. A. BRISCOE, 
Attys for Plaintiff. 
DOOLITTLE axnp BENNETT, 
Att’ ys for Def’t. 


sw 


’ 


Whereupon, the said parties being fully heard, with their witnesses 
and counsel, upon the premises aforesaid, the said cause having 
come thereto by regular continuances, the said parties appearing as 
oy emu the court, on the 17th day of June, 1889, filed his finding 

facts and decision in the words and figures following, viz: 


are 


» mn Dy ett ets me oe — | 
. << = 2 Arh f .: > 
* - 
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Cireuit Court of the United States for the District of Con- 
necticut. 


CHARLES Barp, Receiver of Hayward Rubber Company, 
vs. 
JOSEPH BANIGAN. 
SHIPMAN, Jd.: 

This is an action at law, which was tried by the court, the parties 
having by a duly signed written stipulation waived a jury trial = 
agreed to a ~ | by the court. ‘The first count of the complaint wa 
for money had and received by the defendant for the use of the is 
ward Rubber Company before the appointment of a receiver. The 
second count was for money had and received for the use of .the 
plaintiff afler his appointment as receiver. A stipulation between 
said parties is as follows: 


‘It is stipulated and agreed by and between the plaintiff and de- 
fendant in the above-entitled action that the balance due to the plain- 
tiff from the defendant under the first count of the substituted com- 
plaint, exclusive of the disputed items of $21,808.40, claimed by the 
lefendant for services as gen’l manager, and of $17,550, had and re- 

ived by Hayward Rubber Co. in payment of preferred stock, is 

sum of $10,494.96, with interest thereon from December 15, 

7, and that the balance due to the plaintiff from the defendant 

ler the second count of the substituted complaint is the sum of 

1,011.00, with interest from January 15, 1999.” 


The facts, which upon such trial were found to be true and 
which are true, are as follows: 
The Hayward Rubber Co.was a joint stock corporation for the 
ufacture of India-rubber shoes, duly Incorporated in accordance 
th the statutes of Connecticut, and located at Colchester, in this 
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State. Its capital stock was $400,000. The par value of its shares 
was $25.00. Before i879 it had been a very profitable company and 
had paid large dividends. Its last dividend was made in 1881. 
Thereafter its business deteriorated and became unprofitable. In 
January, 1883, some of the principal stockholders endeavored to find 
a skilled rubber manufacturer who would become interested in the 
company and would oversee or direct its management and would 
take the charge of selling its goods. 

Negotiations were entered into with the defendant, Joseph Bani- 
gan, who was president and general agent of the Woonsocket Rubber 
Company and was a well-known and successful rubber manufact- 
urer, which resulted in their agreeing to furnish him and his agree- 
ment on January 12, 1883, to purchase 4,000 shares of the capital 
stock of said company at $12.50 per share. 

Tiiis agreement was carried out, and on January 30, 1883, Mr. 
Banigan was appointed general agent by the directors, who defined 
his duties, which were in general that he was to have full control of 
the manufacturing, subject to their approval. No salary was then 
or ever designated, nor was any vote passed on the subject. 

Mr. Banigan still attended to his auties and business at Provi- 
dence. He went to Colchester once in a week or fortnight, remain- 
ing there one, two, or three days, as the case might be. He entered 
‘actively upon the oversight of the business, laid out and arranged 

for new buildings, bought new machinery, ordered new lasts, 
30) tools, rolls, and cutting machinery, had automatic sprinklers 

put in the mill, all at an expense of some $120,000; inspected 
the new goods, secured the dismissal of old officers, appointed a new 
superintendent, caused a saving in the management of the business, 
and reduced the pay-roll, while not reducing the quality of manu- 
factured goods, and carried on correspondence with the new super- 
intendent and the treasurer. He also purchased the supplies, ex- 
cept for three months, when he was in Europe. 

In April, 1883, the Woonsocket Rubber Company, 40 or 50 per 
cent. of the stock of which Mr. Banigan owned, became the selling 
agents of the Hayward Rubber Co., and so continued until April, 
1586. At that time the various rubber manufacturing companies 
formed a corporation called the Rubber Boot and Shoe Selling Com- 
pany, in which each company took stock, and which was to sell all 
the production of all the stockholders. The Hayward Rubber Com- 
pany took about $24,000 ofstock. The agency continued a year with 
disastrous results, particularly to the Hayward Rubber Company. 
The Woonsocket Rubber Co. then declining to be its selling agent, 
Mr. Banigan became such agent, and sold all the goods thereafter 
upon the same commission which had been paid to the Woonsocket 
Co. The amount of commissions was paid. 

In March, 1885, a committee of the directors, of which committee 
Mr. Banigan was a member, sent a circular to the stockholders rec- 
ommending an increase of the capital by the issue of preferred stock 
to the amount of $100,000, saying that it was desirable to have an 
unanimous vote in favor of the proposition, asking for proxies, and 
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inclosing the proposed resolutions, which were to be submitted to a_ 


stockholders’ meeting to be held on March 25, 1885. 
At said meeting the stock was increased $100,000 by the authori- 
zation of the issue of preferred stock entitled to cumulative 
; dividends of eight per cent. per annum, which should take 
precedence of all dividends on the common stock and any 
future additions thereto, and which preferred stock could be retired 
when the financial condition of the company would warrant, in such 
amounts and at such times as might be determined on by vote of 
the stockholders, at par and accrued dividends, and such retirement 
should be pro rata. The votes in regard to the issue of preferred 
stock were passed by an unanimous vote of the shares present or 
epresented at said meeting at the time when said vote was taken, 
being 13,404 shares; the whole number of shares was 16,000. One 
stockholder of record holding stock hypothecated to it subsequently 
brought to the proper State courta petition for an injunction against 
the issue of said preferred stock, but discontinued or withdrew said 
petition. Each stockholder had the privilege of subscribing to said 
preferred stock in proportion to the number of shares of existing 
stock by him owned. If any stockholder neglected for a specified 
time to subseribe for lis portion of preferred stock, the same could 
be disposed of by the treasurer for the use of the company at not less 
han par. 
Mr. Banigan subseribed for 702 shares of the preferred stock, and 
on April 2, 1855, paid the company therefor $17,550, and received a 
ertificate for said shares which contained in substance the provis- 
ms of said votes. Shares tothe amount of $25,000 in all were sub- 
scribed for. The subscription agreement which Mr. Banigan and 
the other subscribers signed was as follows: “ We, the undersigned, 
herewith subscribe for the number of shares of the preferred stock 
of the Hayward Rubber Company affixed opposite our names.” 
The defendant voted upon his stock at one or two annual 
32 meetings thereafter. On June 26th, 1885, he wrote to Potter, 
Lovell & Co., note brokers, of Boston, enclosing a statement 
of the company’s affairs, and saying that it had arranged to issue 
$100,000 preferred stock, but “Only one-quarter of it has yet been 
issued, which I have taken principally.” No claim for thé repay- 
ment of this $17,500 was made until 1888. No certificate of the in- 
crease of capital stock was filed in the office of the secretary of state, 
r of the town clerk of Colchester. 
Mr. Banigan continued to be the general agent until the company 
went into the hands of a receiver, on August 9th, 1887. 
No charge was made by him on the books of the company and 
no claim was made for salary until after the appointment of the re- 


— 


‘} 


ceiver. At the annual meeting of the stockholders in January, 
Is54, he said to them that he was serving the company without 
compensation. At another subsequent meeting of the stockholders, 


when his management was criticised, he justified 1t and said that 
was not recelving compensation for his services. | 
On May 26, 1557, he wrote to the treasurer criticising a neglect to 
receive the company's goods from the selling Co. and said, “ I am 


wo 
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not under pay by the Hayward Rubber Co., and I should not be 
expected to look after such business, but if no one gives it any at- 
tention I feel it incumbent on myself to protect the company.” 

He testified upon cross-examination that he supposed his salary 
would be determined at the proper time, when the company was In 
funds; and, further, that he supposed when the company got in good 
condition he was to have a salary. 

There was no understanding, express or implied, that he was to 
have no salary in consideration of the sale of 4,000 shares at $12.50 
per share. Nobody testifies to that effect. He made a large in- 
vestment in the stock, at a price supposed to be cheap, in the expec- 

tation that it would bea profitable one. The stockhelders 
Oo wanted him to become pecuniarily interested inthe company, 

and so be stimulated to render it valuable services and as- 
sistance. He thought that the company was not in a condition to 
pay large salaries, and was out of funds, and therefore took no money 
and made no charge. When it became prosperous he expected to 
have a large salary for the future, if he remained in the company, 
and that he would be paid something that was in the way towards 
compensation for the past. 

He trusted that future success would enable him to be compen- 
sated. He thus truthfully said that he was serving without pay. 
He was not at that time receiving and it might be that he never 
would receive pay. 

I find no agreement between the parties for service without com- 
pensation and no abandonment on the part of Banigan of a claim 
for some compensation for the current service, but the subject was 
one to be determined at a future time, when the company was pe- 
cunlarily able to determine it. He was serving upon acontract that 
he should have payment in the future, and his conduct and testi- 
mony show that the time and amount of payment were to be con- 
tingent upon the time when and the sum which the company should 
be able to pay. In now ascertaining the proper amount the con- 
tract is to control, and reference is to be had to the financial ability 
of the company, as well as to the amount of services, and what 
would have been the market value under other and different cir- 
cumstances. The company is now insolvent and unable to pay its 
creditors in full. 

Mr. Banigan actually served from January 15th, 1883, to August 
9th, 1887, e except an absence of about three months, and is entitled 
to compensation for the period of four years and four months at the 

Tate of $2,500 per annum, being $10,833.35 
o4 The claim for $17,550 rests upon a ques stion of law. The 

contention of the defendant i is that, inasmuch as the statutes 
of the State of Connecticut simply allow a joint stock company to 
increase its capital stock and the articles of association gave no 
authority to make preferred stock, it was beyond the power of the 
Hayward Rubber Company to create such a class of stock, and 
there was a total failure of consideration for the contract; that no 
estoppel can exist against the assertion of the invalidity of the 
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_and he is note stopped from asserting 
iver, 105 U.S., 1438). If astockholder 
igan would necessarily be, because he 
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nit. and. for the purpose of favora- 


nosition to the firm which was totake 
| that it could issue preferred stock, 


ntoft S?25000 


. ‘ 
cme 


ichusetts authorities to the contrary 
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Let judgment be.entered for the plaintiff for the sum 
36 admitted in the stipulation to be due upon the second count, 
with interest from January 15, 1888, to June 15th, 1889, the 
amount being $26,051.98. The amount admitted to be due on the 
first count is $10,494.96, and with interest from Dee. 15, 1887, to 
June 15, 1889, is $11, 439.50. The amount due from the corpora- 
tion to the defendant for his Salary and a proper set-off against this 
last-named sum is $10,833.33, which, with interest from August 9th, 
1887, to June 15, 1889, is $12,035.83. The excess, being $596.33, is 
a proper claim for a dividend against. the insolvent estate. 
Halsey and Briscoe, for the plaintiff; Doolittle and Bennett, for 
the defendant. 
And on the 2d day of July, 1889, plaintiff’s application to amend 
finding of facts and order thereon was filed in the words and figures 
following, viz: 


Od Circuit Court of the United States, District of Connecticut. 


CHARLES Barp, Receiver of The Hayward Rubber Company, ) 
Plaintiff, 7 


Us, 
JOSEPH BANIGAN, Defendant. | 


To the Honorable Nathaniel Shipman, district judge: 

The plaintiff in the above-entitled action respectfully prays your 
honor to amend the finding of facts filed in said cause in the follow- 
ing particulars, to wit: 

1. By striking out the words in the 16th and 17th lines of the 
4th page of said finding— 

“These votes were passed by a two-thirds vote of the stockholders. 
One stockholder dissented.” 

And inserting in leu thereof the following: 

“These votes were passed by the unanimous vote of the stock- 
holders present or represented by proxy, the same being more than 
two-thirds vote of the whole capital stock.” 

PLAINTIFF, 
By HALSEY anv BRISCOE, Alt’ys. 


38 U.S. Circuit Court, District of Connecticut. 
CHARLES Barp, Receiver, etc., ) 


vs 
JOSEPH BANIGAN. j 


On reading and filing the foregoing application it is ordered that 
a hearing be had on the same at the United States court-room, in 
Hartford, on the 9th day of July, 1889, at 10 o’clock in the forenoon, 
when and where the defendant may appear and show cause, if anv 
there be, why the prayer of said application should not be granted. 
and that notice of such hearing be given to the defendant by deliv. 
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of the rulings and decisions upon matters of law in reference to said 
claims contained in said finding and judgment of the court, and 
prays that these exceptions may be made part of the record in said 
rause. 

The foregoing bill of exceptions is allowed, and the presiding 
judge did, in pursuance of the defendant’s request and of the statute 
in such case provided, allow, sign, and seal this bill of exceptions 
containing the several matters aforesaid at and during the term of 
the court at which the trial was had and judgment rendered, to wit, 
at the April term of said court, 1889. 

N. SHIPMAN, [1s] 
District Judge. 


And on the 8th day, of August, 1889, judgment for the plaintiff 
ras entered in the words and figures following, viz: 
41 ' Whereupon it is considered by the court that the sum of 
$12,035.88, found to be due from said The Hayward Rubber 
Company to said Banigan, be applied as a set-off against said sum 
of $11,489.50, and the excess thereof, to wit, $596.53, is a proper 
claim against said The Hayward Rubber Company for a dividend 
from its estate. ) 
It is further considered that the said plaintiff recover of the said 
defendant the sum of $26,051.92, with interest thereon from the 15th 
day of June, 1889, together with the costs of this suit, taxed and 
allowed at the sum of $102.51, and that execution issue for the same 
accordingly. 


[, Edwin E. Marvin, clerk of the circuit court of the United States 
within and for the district of Connecticut, do certify that the fore- 
going is a true copy of the record and proceedings in this court in 
the cause of Charles Bard, receiver of the Hayward Rubber Com- 
pany us. Joseph Banigan. 

In testimony whereof I have set hereto my hand and the seal- 
of said court, at Hartford,in said district, this first day of October, 
A. D. 1889. 


[Seal of Circuit Court, Connecticut. ] 


Attest: EK. E. MARVIN, Clerk. 


Endorsed on cover: Connecticut C.C. U.S. No. 1854. Joseph 
sanigan, plaintiff in error, vs. Charles Bard, receiver of the Hay- 
ward Rubber Company. Filed October 14, 1889. 
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JOSEPH BANIGAN, Plaintiff in Error, 
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CHARLES BARD, Receiver of the Hayward 


Rubber Company. 
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IN ERROR TO THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE DIS- 
TRICT OF CONNECTICUT. 
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BRIEF OF PLAINTIFF IN ERROR. 
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STATEMENT. 


This suit was brought to the Superior Court of the 
State of Connecticut in and for New London County, by 
Charles Bard, the Receiver of the Hayward Rubber Com- 
panv, a Connecticut corporation, against Joseph Banigan, 


a citizen of Rhode Island, claiming fifty thousand dollars 
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Circuit Court ol 


Receiver, substi- 


iy hiled, setting out 


pinigan tor money 
) 

nt of the Receiver, 

Rubber Company 


had and received 


‘ ive 7 denying the 


came to an agree 


rut Sve two, and 


‘lance due the said 
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Bard, Receiver, under the second count of the substituted 
complaint, was $24,011.00; and that the balance due him 
under the first count of said substituted complaint was 


$10,494.96, exclusive of said two items still in dispute. 


One of the said items remaining in dispute was a claim 
of the said Banigan for $21,808.40 for services render- 
ed the Hayward Rubber Company as its general man- 
ager. The question involved was altogether one of fact, 
and the Circuit Court decided it in favor of the plaintiff 
in error, finding there was due him for such services the 
sum of $10,833.33 and that said amount with interest 
was a proper set-off against the said balance agreed upon 


in said stipulation as due under the first count of said 


substituted complaint. 


The remaining item in dispute was a claim of the said 
Joseph Banigan for $17,550 with interest, for money 
received from him by The Hayward Rubber Company 
in payment of his subscription for certain so-called pre- 
ferred stock of said Company. The Circuit Court decided 
upon this claim adversely to the plaintiff, and it is its rul- 
ings in this regard which are sought to be reviewed. 

The Hayward Rubber Company was a joint stock cor- 
poration, organized under and by virtue of the general 
act of the State of Connecticut in regard to joint stock 
corporations. The capital stock was $400,000 divided 
into 16,000 shares of the par value of $25.00 each. 


The Court finds that before 1879 it had been a very 
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ite ‘881 its business deteriorated and became un- 
In January, 1883, some of its principal stock- 


ers endeavored to find a skilled rubber manufacturer 


become interested in the company and would 


yr direct its management. 


Record, p. 15. 


tiations were entered into with the plaintiff in 
who was president and general agent of the Woon- 
<et Rubber Company and was a well known and 
essful rubber manufacturer, which resulted in his 
oming interested in the company as stockholder. He 
»s afterwards elected a directcr and appointed general 
nt of the corporation, and conducted its business with 
reat fidelity, skilland judgment, as appears in the finding 


the Court 
Record p. 15. 
In March, 1885, the Haywood Rubber Company was 


in difficulties, through the failure of a certain other 


rporation, the Rubber Boot and Shoe Selling Company, 


to perform the purpose for which it Was organized, and 


it was proposed to increase its capital by the issue of a 
stock called preferred stock. 


\ circular to. the stockholders was sent out recomend- 


ing an increase of the capital by the issue of preferred 


ble company and had paid large dividends, but 


D 


stock to the amount of $100,cco. saying that it was de- 
sirable to have an unanimous vote in favor of the proposi- 
tion, asking for proxies and inclosing the proposed reso- 
lutions which were to be submitted to a stockholders 
meeting to be held on March 25th, 1885. 

At the meeting of the stockholders it was voted to in- 
crease the capital $100,000. by the authorization of the 
issue Of a preferred stock entitled to cumulative divi- 
dends of eight per cent. per annum, which should take 
precedence of all dividends on the common stock and any 
future additions thereto, and which preferred stock could 
be retired when the financial condition of the company 
would warrant, in such amounts and at such times as 
might be determined on by vote of the stockholders, at 
par and accrued dividends, and such retirement should 
be pro rata. 

The votes in regard to the issue of the preferred stock 
were passed by an unanimous vote of the shares present 
or represented at the meeting, there being 13,404 shares 
present out of 16,000, the whole number. The whole 
number of shares was not present or represented. 

It was not proved that the remaining stockholders 
in any way assented to said issue of said preferred shares, 
or in any way authorized the same. 

It was shown that one stockholder dissented and 
emphasized his dissent by bringing toa proper Court a 
petition for an injunction against the issue of said pre- 


ferred stock. 


f 


Mr. Banigan subscribed for 702 shares of the preferred 
stock, and on April 2nd, 6885, paid the company therefor 
$17,550, and received a certificate for said shares which 
ntained the provisions of'said votes. Shares to the 
nount of $25,000 in all were subscribed for. 

[he subscription agreement which was signed by the 
aintiff in error and the other subscribers was in the 
‘lowing words: 


We, the undersigned, herewith subscribe for the num- 
er of shares of the preferred stock of the Hayward 


ed 
. 


Rubber Company afhxed opposite our names 


No certificate of the increase of the capital of the Hay- 
Rubber Company was filed in the office of the 
Secretary of State or of the Town Clerk of Colchester, 


town in which said corporation was located. 


itis found by the Court that Mr. Banigan voted upon 
s stock at one or two annual meetings after it was issued 
It is also found that in June, 1885, he wrote to 

ertain note brokers of Boston enclosing a statement of 
iny’s affairs and saying that it had arranged to 
$100,000 preferred stock, but that only a quarter of 
issued which he had taken principally. It is 

it any person was in any way influenced or 

that remark. Itis not found that in any 

on any other occasion the action of the 

regard to the issue of said stock was either by 


rt to the Secretary of State, or Town Clerk, or 


made public. 
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Nor is it found that any of said preferred stock has been 


: i 
sold or transferred by any of the subscribers thereto. 


ASSIGNMENT OF ERROR. 


ist. That the Circuit Court erred in ruling that upon 
the facts as found and the evidence in the case and under 
the pleadings the plaintiff in error had not a valid and 
legal claim against said The Hayward Rubber Company 
for said amount of $17,550.00 paid by him upon his sub- 
scription to the said preferred stock, with lawful interest 
thereon, which he was entitled to set-off against the in- 
debtedness found due from him to said corporation, and 
after making such set-off any balance thereof due him to 
have established as a lawful claim against the assets ol 


said corporation in the hands of the receiver. 


2nd. That the Circuit Court erred in ruling that if the 
plaintiff in error had a valid and legal claim against said 
corporation for said sum of $17,500 as aforesaid that he 
has been guilty of such /aches in presenting and enforcing 


such claim as to debar him from remedy in this suit. 


iJ. ae- 
FIRST. 


Hayward Rubber Company had no power to issue 
stock, and its action in attempting to issue said 


x was evaiand ofr no effect. 


[he act under which the corporation, The Hay- 


wal Rubber Company, was organized, is found in 

: 

. CXX. po. 422. of the General Statutes of Connec- 
144 to 1,968, Inclusive. 

Section 1,944 provides that “ Any three persons who 
issociate by written articles which shall express 
greement to constitute a corporation, the name by 

be known, the purpose for which it 1s consti- 
tut the town in this State in which it is to be located, 
§ ; 


mount of its capital stock, and the number of shares 
| n is to take, which shares shall be of the par 
undred dollars, fifty dollars, or twenty-five 
rs, as.may be prescribed in the said articles, under 

ime commencing with “The” and ending with 

nan r ** Corporation,’ which name is not then 
iny existing corporation in this State, for the 

rrying on any lawful business in this State, 
tof this State, whatever lawful business may be 

to the business within it, such business not to 

> trust. insurance, buving and selling real estate, banking 
tra al nds tes, or other evidences of indebted- 
trathcking in letters patent or patent rights, shall, 
issociated, and whena certificate shall have been 

the secreta { the State as hereinafter pro- 


mc Al i remaina int st CK CU poration under 
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Section 1,945 and 1,946 provide for an organization of 
the corporation, and an election of directors and adoption 


of by-laws by a meeting of the subscribers to the stock 


Section 1,947 1s as follows: 


, 


‘No association of persons, under this chapter, here- 
after organized, shall commence ‘business until all its 
capital stock shall be subscribed for by dona fide subscrib- 
ers, and at least twenty per cent. thereof paid for in cash, 
nor until the requirements of the succeeding section shali 
have been complied with; and in case any: portion of the 
balance of said stock shall be paid for in property, real or 
personal, such property shall be estimated for such pur- 
pose at the actual value thereot.”’ 


Section 1948 directs that ‘‘ the directors shall cause the 
articles of association to be published at full length ina 
newspaper published in the county where the corporation 
is located; and a majority of the directors shall make, 
sign and swear toa certificate setting forth a true copy 
of the articles of association. which certificate shall state 
that such publication has been made and also the name of 
the newspaper containing such publication, with the date 
thereof, and shall also state the names and residences of 
the subscribers thereto, the amount of the stock taken by 
each, the amount actually paid for in cash, and the amount 
paid for in property, specifying the same and giving the 
actual value thereol, and in case any portion of said prop- 
erty consists of letters patent or rights under the same, 
the number and date of the patents and the nature of the 
invention shall be given; which certificate shall be de- 
posited in the office of the Secretary of State, who shall 
cause the same to be recorded, and a duplicate thereot 
shall be recorded in the Town Clerk's office of the town 
where said corporation is located. No such certificate 
shall be received or recorded by the Secretary of State or 
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is to the rule to be applied in the 


it Whavine been recently settled in 


lrregon Railway Co. vs. Oregonian 


1] 


one of the two questions before the Court was, as 
stated in the opinion, whether the Oregon Railway and 
Navigation Company, the defendant in the action, organ- 
ized under the laws of the State of Oregon, had the legal 
capacity and lawful power to make a lease with the 
Oregonian Railway Company of the latter’s railroad. 

The Oregon Railway Company was organized under a 
general act of the State of Oregon, which act 1s set out in 
the report of the case begining on page g. 

If a comparison be made between this Oregon Corpor- 
ation act and the joint stock law of the State of Connecti- 
cut they will be found in all important respects alike. 
The rules adopted in ascertaing the powers of the Oregon 
Corporation apply when a like inquiry is made as to the 
power of The Joint Stock company of Connecticut. 

The Court states, (p. 21), the general rule appliable to 
the construction of charters of corporations created by 


special act. 


“Outside of the powers conferred and the privileges 
granted to these organizations by the statutes under which 
they exist, they are in all the States of the Union, which, 
like Oregon, have the common law as the foundation of 
their jurisprudence, governed by that common law, and 
it is the established doctrine of this Court, and, with some 
exceptions, of the States in which the common law pre- 
vails, as well as of Great Britain, from which it is derived, 
that such a corporation can exercise no power or authority 
which is not granted to it by the charter under which it 
exists, or by some other act of the Legislature which 
granted that charter.”’ 
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nized that in grants by the public nothing passes by 
implication.” See also Dubuque & Pacific Rat/road Co. vs. 
Litchfield, 23 How. 66; Turnpike Co. vs. Lllinots, g6 UV. S., 
63. 

Therefore if the articles of association of these two 
corporations, instead of being the mere adoption by the 
corporations themselves of the declaration of their own 
purposes and powers had been an act of the Legislature 
of Oregon conferring such powers on the corporations, 
they would be subject to the rule above stated and to 
rigid construction in regard to the powers granted. 
How much more, then, should this rule be applied, and 
with how much more reason should a Court called upon 
to determine the powers granted by these articles of asso- 
ciation construe them rigidly, with the stronger leaning 
in doubtful cases in favor of the public and against the 
private corporation. 

We have to consider, when such articles become the 
subject of construction, that they are in a sense ex parte ; 
their formation and execution—what shall be put into 
them as well as what shall be left out—do not take place 
under the supervision of any official authority whatever. 
They are the production of private citizens, gotten up in 
the interest of the parties who propose to become corpo- 
rators, and stimulated by their zeal for the personal ad- 
vantage of the parties concerned rather than the general 
xood. 

_ These articles, when signed by the corporation, acknow- 
ledged before any justice of the peace or notary public, 
and filed in the othce of the Secretary of State and the 
clerk of the proper county, become complete and opera- 
tive. They are, so far as framed in accordance with law, 
a substitute for legislation, put in the place of the will of 
the people of the State, formerly expressed by acts of the 
legislature. Neither the oficer who takes such acknow- 
ledgment nor those who file the articles have any power 
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ot one hundred doilars, 


as may be presented 


Dut one class of stock 
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1d 


stock, with shares equal in value and in right, would seem 


too clear for argument. 


So in 
Kent vs. Quicksilver Mining Co., 78 
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where a by-law was made which declared the whole 
value of the property, the whole amount of its capital 
stock, and divided it into shares equal in amounts, and 
directed certificates of stock to be issued therefor, the 
Court held “It is not to be said that this by-law auther- 
ized anything but shares equal in value and in right; or 
that the taker of one did not own as large an interest in 
the corporation, its capital affairs, and profits to come, as 
any other holders of a share.”’ 

This would be the construction of the words of the act 
if found in an ordinary contract between individuals 
and without the rigid rule applicable to grants by the 
State to corporations. 

So it has always been held where the question arose be- 
tween the corporation and a minority of its stockholders 
as to the rights of the corporation to create preferences, that 
In the ordinary contract of membership entered into by 
a stockholder in a corporation having no express power to 
create preferences there is an implied condition that the 


stockholders are entitled to rank equally without preter- 


ance or priority. 
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In re Bangor, &c., Slate, &c., Co., L. R. z 
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EKq., 59. 
Moss vs. Syers, 32 L. J., Ch. 711. 
? Harrison vs. Mexican Ry. Co., L. R. 19, 
Eq., 358 
Melhado vs. Hamilton, 28 L. T. N. S.., 


A corporation has no power to increase its capital stock 
without express authority from the legislature, and if 
power be given to increase its capital by the issue of com. 
mon stock there is an implied prohibition against the issue 


of any other kind. 


Railway Co. vs. Allerton, 18 Wall., 235. 

Sutherland vs. Olcutt, 95 N. Y., 93. 

Scovill, vs. Thayer, 105 U.S., 143. 

New York, &c., R. R. vs. Schuyler, 34 N. 

| 30. 

Salem Mill Dam Co. vs. Ropes, 6 Pick., 

of 23. 

Knowlton vs. Congress, &c., Spring Co.., 
14 Blatch., 364. 

Smith vs. Goldsworthy, 4, O. B., 430. 
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Droitwich Salt Co. vs. Curzon., L. R., 3 

Exch., 42. 
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privileges to one class which another may not have, a 
particular reason exists for the prohibition, in the protec- 
tion of such of the public as may desire to purchase 
shares. The statute provides for public notice of the 
capital, the number of shares, and of the general condition 
of the affairs of such corporations, (Gen. Stat. of Conn., § 
1,956), by annual reports filed in public offices, as well as 
by the certificates of organization, but for no notice of 
preferences among the shares, and it is easily perceived 
_that the public in trafficking in the common stock of such 
companies, without notice of a different and privileged 
class of shares, might through fraud or mistake suffer 


much harm. 


If this claim is well taken it must follow that the stock. 
holders could not either by agreement in the articles of 


association or by unaminous consent in increasing the 


stock, validate the act. 


It is certain that by inserting in the articles of associa- 
tion a declaration of their intent to issue preferred stock, 
they could not get the power to issue such stock if either 
expressly or by implication the law forbade it. The arti- 
cles of association do indeed stand in the place of a char- 
ter but anything in the articles not warranted by the law 


is void. 
Oregon Ry. Co. vs. Oregonian Ry. Co., 


130 U. S., 25. 
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And it 1s clear that the dissenting stockholders neve! 
ratihed the act and that they are not estopped from 


glect of the company to f 


testing its validity. The ne; 
the certificate of increase of capital, directed by the stat- 
ute, is evidence of the abandonment of the scheme. 

In Kent vs. Quicksilver Mining Co., there were circum. 
stances showing great laches on the part of the minority. 
They had allowed the preferred shares to be sold in the 
stock markets for years and they were in the hands of inno- 
cent purchasers. Here there are no such circumstances 
to estop the minority from denying that they have 
consented to the issuing of the stock. It 1s not shown 
that any of it has been transferred or sold. The transac- 
tion never was made public. 


Ratification demands proof of notice to every stock- 


, 


¢ 


holder and an intention to adopt the act of the corpora 
tion. 

This is not shown here. 

In Ashbury vs. Watson, 28 Ch. Div., 5 Afhrmed., 30 Ch. 
Div., 376, before cited, it was urged that the acquiescence 
of the stockholders for ten years in certain acts of the 
corporation in regard to the preferred stock, assuming 
that the acts could be made valid by ratification, was 
sufficient proof of ratification. Says Baggallay, L. J.: 

As to the second point, [ do not think that these reso- 
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lutions of the company which were a/tra vires could have 
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been afterwards ratified by subsequent acauiesence. uf 
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ad 


2nd. Because the exercise of such power was as well 
an injury to the public as to the minority of the stock- 
holders ; 

3d. Because at all events it affected the fundamenta! 


agreement between the stockholders and the unanimous 


consent was not obtained: 


4th. Because the act is not within any of the necssarily 


implied powers of the corporation. 


SECON D. 


The plaintiff in error is nct, under the facts found, es- 
topped from denying the validity of the stock. 

The issuing of the preferred stock by the company 
being ultra vires and the stock itself void no acts of the 
plaintiff in error can be held to show a ratification or to 
estop him from asserting the invalidity. There is nothing 
to ratify, and the validity of the stock is not within his 
control. This point has been already decided in this 
Court. 


Scovill vs. Thayer, 105 U.S., 143. 


In that case certificates of stock were issued in excess 
of the limit imposed by the charter and were held to be 
void. It was shown that a stockholder attended the 
meeting at which it was voted to issue said illegal stock, 


that he subscribed for and received certificates thereot 
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that the corporation had not power to increase its stock, 
or that the increase had not been properly authorized by 
a sufficient number of its stockholders. 

Veeder vs: Mudgett, 95 N. Y., 295, 1s another case of the 
same description. The power to issue the stock existed, 
and the corporation, by the requisite two-thirds of its 
stockholders exercised that power failing only in the filing 
of aregular certificate. There was a way in which the 
increase of stock could be made lawful! by the action of 
the corporation, for having obtained the required vote of 
its stockholders, the filing of a proper certificate was 
wholly within its power. 

Butin neither of these cases was the question presented 
whether an increase of stock issued by the corporation 
without requisite authorization by stockholders, would be 
so within the power of the corporation, as to enable it to 
make a valid contract with a subscriber to such new stock, 
and estop him from contesting its validity if he received 
a certificate and paid for it. Such an increase must be 
held not to be within the power of the corporation, and 


we find it so decided in 


American Tube Works vs. Boston 
Machine Co., 139 Mass., 5. 

Reed vs. Boston Machine Co., 14! 
Mass., 454. 


In these cases the Boston Machine Co. had power, 


under the General Law of Massachusetts, to issue a certain 
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xind of stock known as “special stock” by a vote of three- 
urths of its general stock. Special stock was issued, cer- 
tain shares of which the plaintiff received and paid for and 
fterward received dividends upon. It was shown that 
the requisite vote of three-fourths of the general stock had 
t been obtained. Claims were made by the subscrib- 
ers for the amounts paid on.the special stock. The 
Court held the issue of the special stock to be u/tra vires 
and the stock itself to be invalid and that the subscribers 
vere not estopped and established the amounts paid as 
ilidand legal claims. In Amertcan Tube Works vs. Boston 


Machine ¢ p. 11,the Court say “ The issue of the special 


stock being invalid, and being open to repudiation by the 


poration itself, or by dissenting stockholders, the plain- 
' tiff had an electioa to rescind the contract under which the 
special stock was taken and to be restored to its original 
sition. Allen vs. Herrick, 15 Gray, 274, 284. It was not 
i 


und by estoppel. In all the cases which have come 


uur observation. where one has been held to be 


leemed a stockholder by estoppel, there has been a legal 
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ition of the capital Stor kK. Such Was the Case of 
: Turnbull ¥ / :r o.8 . ‘here the issue 
j rrouii Vs Pay ‘OCH, 5 » aee Al : ut where the ISSUE 

the shares is illegal, where no sufficient steps have been 
taken to authorize the creation of the capital stock, where 


merson has acted and been tréated asa stockholder in 


t otf shares which the company had no power to 


ind where the shares cannot legally exist the person 
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taking them cannot, by estoppel or otherwise, become a 
member in respect to them. Lindley on Part., 137.” 


And see | 
Bank of Hindustan 2's. Allison, L. R., 6C. 


P.. 222. 


In the present case the preferred stock, even if it should 
be found that its issue affects no public right, yet can have 
no validity without the unanimous consent of the stock- 
holders. This unanimous consent was no more within 
the control of the corporation than was the vote of three- 
fourths of the stock in the case last cited, and has never 
been obtained. The cases cited are directly in point 
upon the claim here made that the act.of issuing preferred 
stock without the unanimous consent of the stockholders 
was not an irregularity within the meaning of Chubb 
vs. Upton, but was, within the meaning of Scovzd// vs. 
Thayer, ultra vires, and that the plaintiff in error is es- 
topped from denying the validity of the stock so issued. 

So, too, the following cases arising upon subscription to 


increase of stock in National Banks are in point. 


Winters vs. Armstrong, 37 Fed. R., 508. 
Schieronburg vs. Stephens,32 Mo. Ap.314. 


Eaton vs. Bank, 144 Mass., 260. 


In these cases, as in the present case, the power to make 
the increase valid was not in the corporation, but outside 
of it: here the unanimous consent of the stockholders 


was wanting, there the consent of the comptroller. 


ne invalid. the consideration of 


—— 


the plaintill in error Cau recover 


~ +} ~e Thaver. before cited, the 
that the stock in question was 


stron ti the lability ot oa sub- 


tock. sav: “ To decide that the 


‘ra vires have the same rizhts 

ithe: l st ck is to1gn yre and override 
tions of the charter. We think 

, rs of such spurious stock has 
subjected to none of the 

o stock. Hits Coltract to 

, , tderation and cannot 
plaintiff! in error, who, in 

| for shares which he 

9 titling him to the rights not 
stock but to certain valuable 

the failur f the company to properly 
such valid stock, an action for 


yt on in the present case, 


Notwithstanding the Massachu 


eh, ntrary. (Ame rican lube Works 
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vs. Boston Machine Co., 139 Mass., 5; Reed ws. Boston 
Machine Co., 141 Mass., 454), |am not favorably impressed 
with the doctrine that as against the assignee or receiver 
of an insolvent corporation, the owner of preferred stock 
who has voluntarily subscribed and paid for it for the 
purpose of promoting the scheme, and has received his 
certificate therefor, and the terms and conditions upon which 
the subscription was made have been fully complied with by 


the corporation, can recover the amount paid.” 


We respectiully submit that the learned judge here has 
erred in assuming that the terms and conditions upon 
which the subscription was made have been complied 
with. For it was certainly a condition that the corpora- 
tion should furnish va/zd stock and this condition was not 


complied with. This is well stated by Judge Jackson in 


Winters vs. Armstrong, 37 Fed. R., p. 512. 


“ The géneral principle is well settled that subscriptions 
to the capital stock of corporations are made upon the 
imphed condition that valid stock, such as will confer 
upon the subscriber all the rights and privileges of a stock- 
holder, is to be issued. The subscription promise rests 
upon this condition and understanding on the part of the 
corporation, and until the corporation is In a position to 
comply with this condition there is no enforcable lability 


against the subscribers to its stock. 


Nor did the corporation comply with the provision of 


— © 


law, requiring the filrng of a certificate with the Secretary 


of State, which is also a condition prec edent. 


it the corporation has com- 


of the contract with the 

ins. of all. the most i1m- 

th The plaintiff in error, 
; 


remedy always awarded to 


mother upon a contract 


at I r} rlish courts arising 
f x ' 
;\f i 3 “aT hn issued DY a 


Hindustan 1s very mu h in 


inies, the Bank of 
Bank of China. agreed LO 
eltlect ot the agreement 
ferred its business to 
oo shares in the Bank ol 
ssued by that bank, at o 4% 
the Imperial Bank 
his new stock inthe Bank of 
mperial Bank shares, they to 
addition as premium. The 
did not obtain the consent 
imperial Bank. | i, 
holder of the Imperial Bank, 
exchange and pay the pre. 


the new stock allotted to 


(<0 Subsequent calls he 


od 


neglected to pay, but never repudiated his liability until 
in 1867, an actlon was commenced against him to collect 
the balance due on his said subscription. Subsequently, 
the dissenting stockholders in the Imperial Bank brought 
a bill to set aside the amalgamation as wlfra vires, and 
upon trial of the case in 1868, the Court declared the 
agreement to be a/tra vires and inoperative. The case is 
reported in Imperial Bank of China vs. Bank of Hindu- 
stan, L. R.,6 Eg.,g1. Afterwards the case brought against 


Alison by the Bank of Hindustan was tried. 


The Bank of Hindustan ws. Alison, L. 


.: 6<.. P.: 54. 


It was held that inasmuch as it had been decided 
that the amalgamation agreement was void, it was beyond 
the power of the Bank of Hindustan to carry out its 


. 


agreement, and therefore Alison was not hable; and, fur- 
ther, that the Bank of Hindustan had no power under the 
proceedings to issue new stock, and for this reason the 
defendant was not a stockholder; and that he was not 
estopped. Afterwards upon proceedings in error, this 


cecision was affirmed in the Exchequer Chamber. 
Bank of Hindustan zs. Alison, L. R., 6 


ia 0 5 ae 
1D he 3 


Proceedings were then had to wind up the Bank otf 
Hindustan, and Alison made a claim for the return to him 
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Jn re Bank of Hindustan, &c. 
Campbell’s Case. 

Hippisley’s Case. 

Alison’s Case. 


in mm, 9 CR. Api, ft. 


In regard to Campbell and Hippisley it was found that 
the amalgamation agreement and the proceedings under 
it having been ratified and validated, they, under the 
circumstances of their cases, were estopped from quest- 
ioning the validity of the stock. Their cases are, in 
principle, much like the case of Delano os. Butler, 118 
U.S., where a subscriber to the increase of stock of the 
Pacific Bank was held by his conduct estopped from de- 
nying his hability. 

Alison’s case was affirmed (p. 24), Lord Selborne and 
Sir G. Mellish delivering opinion. It is said by the 
latter (p. 26): | 

‘If he never became a stockholder it appears to me 
that he is clearly entitled to recover back the sums which 
he paid for the purpose of becoming a stockhoider, upon 


the ground that they were moneys paid upon a consider- 
ation which has wholly failed.” 


The cases of 


The American Tube Works ws. Boston 
Machine Co., 139 Mass., 5. 
Reed vs. Boston Machine Co., 141 Mass., 


454. 
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is seems to be conceded by Judge Ship- 
CS, as has _— before set out. the 
£: Machine Co. undertook to issue a special stock. 
' tain the necessary vote of its stockholders, 

ssued was invalid. The plaintiffs sub- 

rtain shares of this stock, and re- 

tiicates for it, and afterwards received 
\fter the insolvency of the Boston 


i MI ne ( suits were tried to recover the amounts 


erred stock. It was held that the plaint 


the Court. “has had the plaintiff's 


mplv paid what 1s equivalent to inter 


‘ ‘ ’ | , | 


No rights of third parties have intervened. 
& 
i 


yn upon which the plaintiff parted with 

ed The defendant Issued special 
a | : t the time supposed by both parties to 
lid. Lnder such circum. 


ver back the money.’ 


\n fube Works ws. Boston Machine 


( ress a l- Spring Co. i's. Knowlton, 


ssued without authority 


stood in exactly the 


aK 
o i 


Osition in which Mr. Banigan stands now. He wasa 
| "4 


director in the company and suggested the scheme. 


Anthony vs. Household sewing Machine 


Co., 168: 1. § Si 2 sy OS 


In the following cases the question arose as to the right 
of the subscribers to a proposed ‘increase of stock in 
National Banks to recover the amounts paid after the 
insolvency of the corporations, the banks having failed to 
obtain the consent of the comptroller to such increase. 
The corporations failed to perform the condition which 
the Court found was implied in the subscription agree- 
ment, that is. that the Bank should issue to the subscriber 
genuine stock; and the consideration for the payments 
failed. It was therefore held in each of these cases tha’ 


the subscriber was entitled to the amount he paid. 


Winters vs. Armstrong, 37 Fed. R., 508. 
Schieronburg vs. Stephens, 32 Mo Ap., 
314. 


Eaton vs. Pacific Bank, 144 Mass., 260. 


Looking at the circumstances of the present case, it is 
lear that all that was done on either side was the result 
ofa mistake. Both the corporation and the plaintiff in 
error believed that it was within the power of the former, 
either by an unanimous vote of its stockholders or in 


the manner provided by the statute for an increase ol 
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paid by one, under a mistake of his rights and his duty, 


and which he was under no legal or moral obligation to 
pay, and which the recipient has no right in good con- 
science to retain, it may be recovered back, In an action 
of indebitatus assumpsit, whether such mistake be one of 
fact or of law; and this we insist, may be done, both upon 
the principle of CArzst7an morals and the common law. 
And such only was the doctrine of the charge to the Jury, 
in the present case. In such a case as we have stated. 
there can be no reasonable presumption that a gratuity is 
intended; nor is the maxim Volenti non fit tnjuria, at all 
invaded. The mind no more assents to the payment 
made undera mistake of the law, thanif made under a 
mistake of the facts; the delusion is the same in both 
cases; 1n both alike, the mind is influenced by false 
motives.” 


There is nothing in the present case to lead to the be 


lef that Mr. Barrigan intended to makea gift of $17,550 to 


the Hayward Rubber Company ; on the contrary, all the 
facts show that when he paid this money and received his 
stock certificate he believed that he was performing his 
duty in carrying out his subscription contract, and that 
he was receiving that which he bargained for, 762 shares 
of genuine preferred stock. That which the company 
gave him was invalid and worthless, and the corporation 
had no right, in good conscience, to retain the considera- 


tion received for it. 


FOURTH. 


The plaintiff in error has not, through any laches, lost 


his right to the recovery of the money paid. 
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ferred stock of the Hayward Rubber Company, affixed 
Opposite our names.” But there was no such stock in 
existence, although the parties thought there was, and 
their minds therefore failed to meet. There was no con. 
tract to rescind, and the plaintiff in error is guilty of no 
laches in that respect. 


Anthony vs. Sewing Machine Co. supra 


° i. 7 » l , Me a 
It is upon this principle that the Alison case, L. R., 1 


Ft 


Eq. Cas., 394, before cited, was decided. It has been 
universally hud that a binding contract, in regard to a 
thing not in existence, cannot be consummated if the par- 


ties were ignorant of the fact, and the same rule applies 


g 
where the thing having existed was, without the knowl. 
edge of the parties, destroyed at the time of the agree 
ment. 
Allen vs. Hammond, 11 Pet., 63, 71. 
Walker vs. Tucker, 7o IIl., 527. 
Conturier vs. Hastie, 5 H. L. C., 673 


- J 1} ‘ % ? - 
Hammond vs. Allen. 2 Sumn., 396. 


And so, when the thing contractéd for and received 
proves entirely valueless, a return of it is not essential to 
the right of action for the purchase money. It was not 
necessary, in this case, for Mr. Banigan to tender the 
worthless certificate which he received. 

Brewster 7s. Burnett, 125 Mass., 68. 
Kent vs. Bornstein, 12 Allen, 342. 
Reed evs. Boston Machine Co., sp 
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t But, conceding that such act was necessary on his 
wrt, and that he did not perform it until the company 
t into insolvency on August gth, 1887, we claim that 


vas not, in this, guilty of laches. 


Neglect cannot be imputed to the plaintiff in error 
intil it be proved what time he first learned that: the 
stock was worthless. This does not appear, and itisa 

vhich should have been proved and made to appear 

the defendant in error,if he relies upon laches. When 
Mr. Banigan took the stock he believed it to be valid. 
When did he first know that it was not valid? If he did 

t learn this fact until after the insolvency of the com- 
pany, and then at once repudiated the stock, he cannot 


said to have been guilty of any laches. 
Pence vs. Langdon, 99 U. S., p. 578. 
but, again, conceding that Mr. Banigan had, or 


nt to have had, early knowledge of the invalidity of 


the stock, and that the Court will look at the facts to 


lecide whether he exercised his right to rescind within a 
onable time, we respecttully submit that he did. 


Ratification will not be found in the mere lapse of time. 


Charter vs. Trevelyan, 11 Cl. & F., 714. 


lhe ¢ poration was not placed in any worse position 


delay. [It could do nothing to make the stock 
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good. Certainly, to allow the use of the money by the 
corporation was not an injury to it. No third persons 
were affected injuriously. The finding does not find that 
any third party has been in any way influenced by the 
delay. It is found that the action of the corporation was 
never made public. The joint-stock act provides for the 
publication of an increase of stock in several ways, by 
deposit of certificates, and annual reports in the respective 
offices of the Secretary of State and the Town Clerk; but 
none of those certificates were filed. None of the usual and 
legal means of publication were employed, and it may 
therefore be justly claimed that the public not only were 
not notified that there was a legal increase of stock, but 
knew from the state of the records of the Secretary of 
State that there was no increase of stock, 

It is indeed shown that Mr. Banigan did, in a letter to 
certain note-brokers, speak of the preferred stock, and 
this is proof that, at the time, he believed the stock on 
list, and had no knowledge of its invalidity; but it is not 


found that anyone became a creditor, or was in any way 


influenced by that expression. 


4. The fact that the claim of the plaintiff in erroris made 
against the Receiver does not affect the merits of the case. 
The Receiver in this matter has no greater right than the 
corporation itself had. The claim of the Hayward Rub- 
ber Co. against the plaintiff in error being subject to the 
right of the plaintiff in error to make the set-off here 


claimed, he took his title subject to that right. The 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1882. 
No. 1354. 


JOSEPH BANIGAN, PLAINTIFF IN ERROR, 
v8. 
CHARLES BARD, RECEIVER OF THE HAYWARD 
RUBBER COMPANY. 


BRIEF ON BEHALF OF DEFENDANT IN ERROR. 


STATEMENT. 


This action was commenced by complaint under the common 
counts claiming $50,000, damages, brought to the Superior Court 


for New London County, in the State of Connecticut, by Charles 


Bard, Receiver of The Hayward Rubber Company, a Connecticut 
corporation, plaintiff, against Joseph Banigan, a citizen of Rhode 
Island, defendant, jurisdiction being obtained by personal service 
upon the defendant, in Connecticut, and was by the defendant re- 
moved to the Circuit Court of the United States for the District of 


Connecticut. | 
In the Circuit Court the plaintiff filed a substituted complaint 


ty) Ry Bas oy 


the first count alleging a cause of action for 
ind for the use of The Hayward Rubber 
Foor les appomntment of the plaintiff 


mliot peliiv permitted by Sec, 1322, 
which authorizes the Receiver to sue, either 


thie corporation : the second, for 
il by ft defendant to and for the use of the 


said appointment. 
nt the defendant filed his answer and 


the plaintiff under the substituted 

lant under his counter-claim, do not 
nounts and items of account applicable 

i eounts respectively - but the parties, by 
i that the balance due to the plaintiff 
the first count of the substituted com- 
lisputed items in the defendant’s bill of 
rendered to, and for money had and received 


stock by The Hayward Rubber Company 


nterest. and that the balance due to the plaintiff 


the second count, was #24,011 00, with 


ine was determined, and the account stated 


it: and tipon the trial the sole contention 


on the claim of the defendant to recover 


iT} uy 


ed disputed items, and to have any amount so | 
inst the balance of $10,494.96, and any excess 


lished as a lawful claim against the corporation 


inds of the Receiver. 
judgment for the plaintiff to recover the stip- 
the second count: found the amount due to 


insolvent corporation for services to be 


tlated balance under the first count to which it 


nd found the defendant not entitled to have 
ud for preferred stock established as a valid 


ets in the hands of the Receiver. To the rulings 


*? 
*) 


of the Circuit Court, upon the last mentioned subject, the defendant 
duly excepted and removed the record by: writ of error to this 
Court. 


The only question involved arises under the first count, and upon 
the claim of the plaintiff in error, stated in the first paragraph of 
his bill of exceptions : 

‘* That upon the facts as found and the evidence in the case, and 
‘under the pleadings in the case, the defendant is entitled to set off 
‘* the amount of $17,550, paid by him upon his subscription to the 
‘‘ preferred stock of the said Hayward Rubber Company, with law- 
‘ful interest thereon, against any such indebtedness as is found due 
‘from him to said corporation, and to recover any balance due to 
‘ him after making such set-off, or to have such balance recognized 
‘and established as a lawful claim against such corporation and 
‘‘ its assets in the hands of the Receiver.” 


So far as is material to the question at issue, the facts found by 
the Court are briefly as follows : 

The Hayward Rubber Company was a joint stock corporation, 
duly incorporated in accordance with the statutes of Connecticut, 
and located at Colchester, Connecticut, having a capital stock of 
$400,000, divided into 16,000 shares of the par value of %25 each. 
In 1883, the plaintiff in error became the owner of 4,000 shares of 
the stock, and was appointed general manager and agent of the 
company, and continued such until the company went into the 
hands of a Receiver, on August 9, 1887. 

In March, 1885, a committee of the directors, of which committee 
the plaintiff in error was a member, sent a circular to the stock- 
holders recommending an increase of the capital by the issue of pre- 
ferred stock to the amount of $100,000, calling a stockholders’ 
meeting to be held on March 25, 1885, inclosing the proposed reso- 
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lutions, expressing the desirability of an unanimous vote, and ask- 
At said meeting the stock was increased *100,009, by the authoriza- 


tion of the issue of preferred stock by the unanimous vote of the 


shares present or represented, being 13,404 shares. of the entire 


Of the issue of #100,000, there was subscribed $25,000, of which 
the plaintiff in error subscribed and paid for 702 shares, for which 
ne paid par, or $17,550, to the company, and received a certificate 
his shares. One stockholder of record brought a petition for an 
injunetion against the issue of said preferred stock, but discon- 
tinned or withdrew it. No certificate of the increase of capital was 
filed in the office of the Secretary of State, or of the town clerk of 


Colchester 


The plaintiff in error continued to hold his preferred stock, and 
made no claim for the repayment of the sum paid by him therefor, 
intil 1888, and after the appointment of the Receiver. 

lt is further found that he was one of the promoters of the scheme 
for the issue of preferred stock, urged his co-stockholders to buy, 

‘ted upon it at one or two annual meetings of the stockholders ; 
nd, for the purpose of favorably explaining the company’s position 
to the firm which was to take and negotiate its paper, in June, 1885, en- 
closed to such firma statement of its affairs, and saying that the 
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| mpany had arranged to issue #100,000 of preferred stock, of 
H : which only one-quarter had yet been issued, which he himself had 

: taken principally 
} 3 [pon these facts, the plaintiff in error claimed, as matter of law, 


» 


as set forth in the second paragraph of the bill of exceptions : 

That the said corporation had no power to create preferred 
stock, and that upon the facts, as proved and found, said acts of 
said corporation, in attempting to create preferred stock, were en- 
tirely void, and that the said Banigan had a valid and legal claim 
wainst the corporation for the amount by him paid on said stock 


‘which could properly be set off as hereinbefore set forth, and that 


‘the said Banigan was not chargeable with laches in not presenting 


ayy ed 


, . — i. 
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‘‘his claim against said corporation for: said preterred stock prior 
‘‘to the appointment of a Receiver.” 


POINTS. 
I. | 

Assuming that the issue of preferred stock was invalid, the defend- 
ant in error contends that the plaintiff in error is nevertheless es- 
topped from setting up such invalidity against the Receiver. 

Whatever invalidity may attach to this increase of stock from the 
manner in which or the terms upon which it was issued, it was not 
void or illegal in its inception, nor unauthorized or beyor * the pow- 
ers of the corporation to create. 


The statutes of Connecticut in force at the time when this increase 


was made permit such increase. 


The act provides : 

‘* Every such corporation may increase or reduce its capital, and 
‘‘ the number and par value of its shares therein, at any stockhold- 
‘‘ ers’ meeting especially warned for that purpose, by a vote of the 
‘‘ stockholders holding at least two-thirds of the whole stock, and 
* certificates of the increase or reduction of said capital, or the num- 
‘* ber or value of said shares shall be made, filed and recorded as 


* 
° 


provided in this act for original stock.” 
General Statutes of Conn., $1954. 
Acts of 1880, Cap. 97. 


The increase in question is found to have been made at a stock- 
holders’ meeting specially warned for that purpose, by a vute of the 
stockholders holding more than two-thirds of the whole stock, to wit : 
13,404 shares out of 16,000. 

The increase was therefore legal and within the powers of the cor- 
poration, unless the vote to prefer the shares thus authorized made 
the action of the corporation void a6 initio. 


The statutes of Connecticut nowhere prohibit, nor do they express- 
ly authorize the issue of preferred stock by a corporation, either up 


m organization or by an increase of stock. Is it required then that 
such issuc be of common stock only | 

it is well settled by authority that unless there be something in 
the laws of the State under which the corporation is organized or 


reated. a company may issue preferred stock ; 


|. When the articles of association provide therefor. 


l Morawe Private Corporations, 464 
er Mining Co., 78 N. Y., 178. 
Mexican Ry. Co., L. R. 19 Eq. Ca, 358 
e} rewater Navy. Co., L. R. 39 Ch. Div., 8. 


Brewery Co., L. R. 31 Ch. Div., 272 


’. If the existing shareholders unanimously give their consent to 


~& is 
' ‘ j rat is if)4 
“ Mi ng (Co.. 78 N. ¥ 184 
: : ‘ Connecticut, 25 


In the case of The Hayward Rubber Company the increase by the 
ssne of preferred shares was assented to by the precedent vote of all 
hares present, or represented at the meeting, more than thirteen- 

cteenths of the whole, and by the subsequent assent of everybody. 
The Cirenit Court has found that one holder of stock subsequently 
‘tition for an injunction agaiust the issue of preferred 


but discontinued or withdrew said petition. In respect of that 


stockholder the waiver is complete, for it was the voluntary relin- 
shment of a known right | 


The assent of the stockholders need not be express, nor need it 
ie the pene of the preference shares. 
Such assent is as certainly binding when evidenced by the contin- 


«| acquiescence in the corporate act, and neglect to condemn it and 
, eeek judicial redress after knowledge of the committal of it. 


a ver | . , 7 ‘ ® 7s N i 159. 


». Kickmever H. B. M. Co. 90 N. Y., 613 
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3. The reason assigned for the invalidity of preferred . stock, 
issued without the unanimous consent of the stockholders is, that 
it impairs the existing equality between stockholders. 

This objection is obviated if, asin he case at bar, the right to re- 
tire the preferred shares, upon payment of the money advanced, is 


reserved by the corporation. 
We&st Chester, &c., R. R. Co. vs. Jackson, 77 Pa. St., 321. 


We submit, therefore, that the issue of preferred stock by an ex- 
isting Connecticut corporation is not per se illegal and void under 
Connecticut statutes. 

Conceding that there can be no ratification of or acquiescence in 
an increase of stock, which is primarily illegal and void, so that the 
holder thereof would be estopped from asserting the invalidity, the 
same thing is not predicable of shares which the company had pow- 
er to create, although not in the manner in which, or upon the 
terms upon which, they have been issued. 

This distinction is carefully drawn by this Court, in Scovill v. 
Thayer, 105 U. 8., 149, in distinguishing that case from Chubb v. 
Upton, 95 U. S., 665. 

In the latter case, the stockholder was held estopped by his con- 
duct and by acquiescence in and failure to rescind his contract of 
subscription from setting up the irregularity of the issue. 

To the same effect are: : 

Veeder v. Mudgett, 95 N. Y., 295. 
Kent v. Quicksilver Mining Co., 78 N. Y., 159 
Upton v, Jackson, 1 Flippin, 413. 

In Chubb v. Upton, 9) U. S., 665, the stockholder paid money on 
his stock, took a certificate, took part in meetings, and at one time 
gave a proxy on his shares. 

In Veeder v. Mudgett, 95 N. Y., 295, the stockholder voted for 
the increase, accepted his share of the additional stock. and received 
dividends thereon. 

In Upton v. Jackson, 1 Flippin 413, the stockholder paid repeated 


assessments, in person and by proxy took part in meetings of stock. 
holders and continued to hold the stock a year or more. 


im the case at bar, the plaintiff in error was a promoter of the 
eme to increase the capital by the issue of preference shares, 
urged his co-stockholders to buy, subscribed for the stock, paid for 
t and recerved the certificate of his shares, held his shares from 
‘ 2, 18>, never attempted to rescind the contract until some 
I==s. and voted upon the shares at stockholders’ meetings. 
tle was aware of “the desirability of an finanimous vote,” and after 
xnowing all the facts, as the agent and manager of the 

t forth to the note brokers as a basis of strength and 

ry issue of stock which he now attacks as illegal and 

tie is found to have been the virtual creator of this stock, and 

ly stated in the finding: “ If a stockholder could be es- 


pped, Banigan would necessarily be.” 
anguage of this Court in Chubb v. Upton, 95 U. S., 669, is 
liarly applicable here: 
4ll this does not alter the fact that there was an attempted al- 
ration of the company under the forms of law, approved by the 
torney General, with an increased capital, in the organization 
management of which the defendant took part; that he paid 
s money, received his certificate of stock, attended meetings, vo 
}. acted as an officer, and, so far as the record shows, never re- 
ited his position at any time, even to the time of trial. If 
eweeessful, he would have shared in its profits. He may have been 
ind victim of the action of others. He may have been an 
At all events he was so far an actor in the affair, that 
unmet escape the consequences of his position.” 


/ 


i]. 


While it is assumed for the purposes of this case, by the learned 
ige before whom the trial was had, that the issue of preferred 


ck in question was invalid, it is contended by the defendant in 


it such issue was valid, legal and binding upon the corpora- 


if it is invalid, such invalidity must depend upon the fact: 


1 That the enanimous consent of all the stockholders was not 


a rmatirely expressed. 


4) 


2. That the full amount of the increased stock was not sub- 
scribed. 

3. That the certificates, required by law, were not filed in the 
office of the Secretary of State, and of the town clerk of Colchester, 
where the corporation was located. 


1. The first of these matters is discussed at length in Kent v. 
Quicksilver Mining Co., 78 N. Y., 184, where the Court say : 


‘* But there remains a serious question, whether, though there 
“was at the outstart.a minority of the stockholders who gave no 
‘* assent to the corporate act, there has not been such tacit acqui- 
‘‘escence and delay in action by that minority as to amount to inde- 
‘“fensible laches and estoppel npon those who constituted it and 
‘‘ their assigns. In our judgment there has, and we find here a safe 
*‘ place on which to rest our decision of these cases. The findings 
‘*‘ show that the by-laws empowering the creation and issue of the 
‘* preferred stock were authorized at a stockholders’ meeting, regu- 
‘‘ larly called and conducted ; that the stock was at once offered for 
‘* subscription to all of the stockholders ; that a circular informing 
‘‘ thereof was issued by authority and distributed to the stockhold- 
‘‘ers; that though all of them did not avail themselves of the 
‘‘ chance to take it, it was not because the chance was not known; a 
‘‘large number of them did subscribe, and paid money for the 
‘‘ privilege to the corporation, and that money went into the assets 
‘‘and business of the company; certificates of the preferred stock 
‘‘ were thereupon issued, and it, as well as the common stock, was 
“dealt in by the public; sales were made of the two kinds openly 
‘* at the stock exchange, at prices for one larger than for the other, and 
‘‘ quoted in the daily public prints; and from year to year, for four 
‘‘ years, the annual reports of the directors to the stockholders spoke 
‘of the two kinds of stock. ‘there was ample knowledge or 
‘‘means of knowledge, on the part of all stockholders, of the action 
‘‘ of the corporation in the creation of the two kinds of stock, of the 
‘issue of certificates for the preferred stock, of the entry of that 
‘* stock into the channels of trade, of the public dealings in it at the 
‘especial marts for the sale of such property, and of the continued 
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1 sutherities upon this point are to the effect that an increase 
spital stock of an existing corporation need not be fully sub- 
ried to be valid and binding upon the subscribers. 
\ iy. Private Corporations, 142. 
t Ohio St., 46. 
\ suleeription to an increase of capital stock manifestly differs 
rom a eubeecription to the original stock in this, that the sub- 


7 s dealing with a corporation already organized and doing 
business, and it has been said that there is no implied condition 
that the whole number of the new shares created shall be sub- 
eribed for or issued. But whether there is an implied condition 
ttached to a subscription for new stock depends upon the contract 
f eubecription, construed with reference to the law and the facts 

ler which it is made, and this is to be determined in the same 
manner and upon the same principles, in subscriptions for new 
is if subscriptions for original stock. See Charleston Vv. 


ts) 


Pe les National Bank, 5 S. Car... 103. In the common case of a 
orporation, authorized to create new stock by a vote of its stock- 
holders or directors, the stock is created by the vote. In the ab- 
of any statute prescribing how it shall be disposed of, it may 
allotted among the stockholders, or it may be sold from time to 
time as the corporation needs money. It may be sold by subscrip- 
tion, and the stockholders may be entitled to a preference in sub- 
rand they may sell their rights. If the law requires that 
the new stock may be paid for at par before it is issued, this must 
if course be done; but unless a statute or a by-law requires 
that the new stock shall all be subscribed for before it is created 


or issued, there is no implied condition that all the stock created 


‘shall be subscribed for or issued. The increase of the capital 
stock is fixed by the vote, and the corporation is left to dispose of 


‘the new stock as it can, according to law. Nutter v. Lexington & 


West Cambrulie Railway, b Gray, BH. 


Katou Pacitic Nat. Bank, 144 Mass., 275 


"ere? 4 Sf} 
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And in Winters v. Armstrong, 37 Fed. Rep., 518, Judge Jackson 
while holding that the rule applicabie to original subscriptions, ap- 
plies also to an increase of capital stock when the proposed increase 
is fixed and designated, concludes as follows: 

‘* Subscribers may, however, waive performance of this condition, 
‘‘ and in some of the cases it is held to be waived when the subscrib- 
“ er, knowing that the whole amount of such capital stock has never 
‘‘ been subscribed for, nevertheless participates in the affairs of the cor- 
‘ poration in a manner which would have been proper only on the 
‘assumption that the shareholders intended to carry on business 
“ with the stock but partially subscribed.” 


3. The clause of the statute relating to the filing of certificates with 
the Secretary of State and town clerk, is directory merely, and is not 
a condition precedent to the validity of the increase. 

Veeder v. Mudgett, 95 N. Y., 295. 
Merrick v. Reynolds Engine & Governor Co., 101 Mass., 381. 

For these reasons, it is respectfully submitted that as between all 
the stockholders of the corporation the issue of preferred stock was 
valid and binding upon the holders thereof, irrespective of any 
question of estoppel which might arise between such holders ani 


the creditors of the corporation. 


Hit. 


Whether such issue of preferred stock was valid or invalid, the 
holder thereof is not entitled to have the money paid for it repaid to 
him pro rata out of the assets of the company. The payment was a 
voluntary one, made with full knowledge of all the facts and the 
terms and conditions upon which the subscription was made have 
been fully complied with by the corporation. The contest here is 
between a stockholder and the Receiver of an insolvent corporation. 

Such Receiver is the representative of all the creditors of the 
corporation, and upon the facts found, were the Receiver suing such 
stockholder to recover for an unpaid balance of his subscription, 


the defence of irregular organization could not avail. 
Chubb v. Upton, 95 U.S., 665. 
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it was a voluntary payment for the benefit of the company, and 
tended to inerease the value of the authorized stock. In that way 
stockholder got the benefit of tt. 

There is no rule of law or equity which entitles him in a contest 

between himself and a creditor of the company, either to receive a 

redit for it on his unpaid stock, or to have it repaid to him pro 
rata out of the assets of the company.”’ 

Scovill v. Thayer, 105 U.S, 153. 


elano v. Butler. 118 U.S... 634. 


The decision of these cases rests upon the ground that the subseri- 
having paid for his stock voluntarily, and not having been led 
nto any mistake of law or fact by misrepresentations on the part of 
litors of whom the Receiver is the representative, is not entitled 

1s against those creditors or the Receiver, to withdraw from the fund 
‘the payment of creditors any part of the sum so advanced or paid. 
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\s intimated in the opinion of the Circuit Court, the doctrine of 
Massachusetts cases, American Tube Works v. Boston Machine 
i Cy., 139 Mass. 5 and Reed v. Boston Machine Co., 141 Mass. 454, 
f : wholly at variance with the authority of the cases above cited. 


it is respectfully submitted that there is no error in the judgment 
mpla | of. and that the same should be affirmed, with costs. 


JEREMIAH HALSEY, 
| Counsel, 
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JuDD & DETWEILER, Pasnenes. Ww. ASHINGTON, in 19, 


THE TOLEDO, DELPHOS & BURLINGTON R. R. CO. ET AL. VS. 


tizen of the State of Ohio; and Grenville D. Braman, a 
of Massachusetts ; and thereupon your orator complains and 


ton the 17th day ol January, ISSO, the Toledo, Delphos 
pDurilingtion Ka ire ad Company, il corporation created by and 


y er the laws of the States of Ohio and Indiana, formed 
lid of certain corporations known as the Toledo 
Maumee Narrow Gauge Railroad Company, the Toledo, Delphos 


napolis Railway Company, the Delphos and Kokomo Rail- 
Company, and the Delphos, Bluffton and Frankfort Railroad 
s engaged in the construction and equipment of the 
ra | from Toledo, Ohio, to Kokomo, Indiana, hereinafter 
particularly described ; and on said last-mentioned day, by its 

| | secretary, under its corporate seal, and in pursuance 
res tion to that.end duly adopted by the boara of directors of 
| ) on th ivy of December, 1879, which resolu- 
=: thereafter and before the execution of the bonds and deed 
r mortgage hereinafter mentioned duly ratified by the vote 
rity of the stockholders of said corporation at a meeting 

| held on the 17th day of January, 1580, said 
sand Burlington Railroad Company did execute its 
. two hundred and fifty bonds for the sum of $1,000 

d the Ist day of January, 1880, payable on the Ist day of 

mary, 1910, bearing six per cent. interest per annum, payable 

Se} unually on the first days of January and July in each and 
every vear, at the city ol New York, each having interest warrants 
| r thirty dollars each thereto attaclied for payment of 
est as aforesaid; and the said Toledo, Delphos and Bur- 
Kailroad Company issued and sold one thousand two hun- 

id fifty of said bonds, with said interest warrants or 

pons attached, all of which said bonds were, before the 
vere issued, duly certified by your orator, and said 

the hands of divers and sundry persons as holders 

the proceeds of sale of said bonds the said corpora- 

nstruct, es uip, maintain,and operate sald railway. 

rator further shows that, in order to secure the payment 

. | terest of said issue of bonds, the said Toledo, 
sand Burlington Railroad Company did on said 17th day 
S50, in pursuance of the further provision of said reso- 
er unto your orator, a corporation created 

ler the laws of the State of New York anda 
1 deed or indenture of 

which was duly recorded in the counties of 
| nuary 21, 1880; in the counties of 
Putnam, Ohio, on January 22, 1850; in the counties of 
| Wert, Ohio, on January 23, 1880; in the counties of 
*, Indiana, on January 24,1880; 1n the counties of 
Wabash, Indiana, on January 26, 1880; in the 
Grantand Howard, Indiana, on January 27, 1880, and 
Miami, Indiana, on January 25, 1880; and thereby 

<1 ‘rant, convey,and confirm unto your orator and 
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its successor or successors in trust all and singular the line of rail- 
road of the said Toledo, Delphos and Burlington Railroad Com- 
pany, as the same then was or should thereafter be constructed be- 
tween Toledo, Lucas county, Ohio, through the counties of Lucas, 
Wood, Henry, Putnam, Allen, and Van Wert, in the State of Ohio, 
and the counties of Adams, Wells, Huntington, Wabash, Miami, 
Grant, and Howard, in the State of Indiana (and not including the 
branch line from Delphos, Allen county, Ohio; thence via Spencer- 
ville, Mendon, and Mercer, and through the counties of Allen, Van 
Wert, and Mercer to Shanesville, Mercer county, Ohio), being about 
one hundred and eighty miles in length, together with all and sin- 
gular the rights of way, road-bed, made or to be made; its track, 

laid or to be laid, between the terminal points aforesaid, to- 
J gether with all the stations, depot grounds, rails, fences, bridges, 

sidings, engine-houses, machine shops, buildings, erections 1n 
any way then appertaining or which should thereafter appertain 
unto said described line of railroads, together with all the engines, 
cars, machinery, supplies, tools, and fixtures which were then or 
should be at any time thereafter held, owned, or acquired by the 
said railroad company for use in connection with the line of railroad 
aforesaid and all its depot grounds, yards, sidings, turnouts, sheds, 
machine shops, leasehold rights, and other terminal facilities, to- 
gether with all and singular the powers and franchises thereto be- 
longing and the tolls, income, and revenue to be levied and derived 
therefrom ; to have and to hold the said granted premises unto your 
orator and its successors forever in trust, nevertheless, and for the 
uses and purposes expressed in said deed of trust or mortgage, which 
will more fully and at large appear by reference to the original 
thereof, and your orator craves leave to produce and refer to said 
original on the hearing of this cause. 

IlJ. Your orator further shows that in and by said mortgage or 
deed of trust to your orator it was, among other things, provided 
and the said Toledo, Delphos and Burlington Railroad Company 
did therein covenant and agree that if the interest due on any of 
said bonds should not be paid by the said last-mentioned railroad 
company when the same should become due and should remain in 
arrears for six months after it had been actually demanded at the 
place where the same was payable, as specified in said coupons, or 
In case the principal of said bonds or any of them should not be 
paid at their maturity, then it should be lawful for your orator or 
its successors to forthwith demand, enter, take, and maintain pos- 
session of all and singular the railroad premises and franchises 
thereby conveyed, and as the attorney-in-fact or agent of said last- 
mentioned railroad company, by itself and agents or substitutes duly 
constituted, have, use, manage, operate, and enjoy the same and 

each and every part thereof to as full an extent as the said 
o railroad company might lawfully do,and should make, from 
time to time, all needful repairs, alterations, and additions 
thereto and receive all the tolls, income, and revenue thereof, and, 
after deducting the expense of. such use, operation, reasonable re- 
pairs, alterations, and additions and the cost and charges of taking 
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session and a fair compensation for the services of such 


such taking possession and management while in_posses- 

r its suecessor for the time being should apply the 

: g income and revenue arising from the use of said mort- 

E per | coming to its hand to the payment of interest 

maturing from time to time, satisfying the said cou- 
; 


ler of their several maturities, and thereafter apply 
pon the principal of said then outstanding bonds. 
tor further shows that it was also provided in said 
‘ast that if a six-months’ default should occur 
f principal or interest of any of the bonds thereby 
such actual demand as aforesaid, then it should be law- 
r orator or said trustee for the time being, with or with- 
resaid, to cause all and singular the said premises, rail- 
quipments and franchises, thereby conveyed 
cold in entirety, at public auction, to the highest and best bid- 
| Kokomo, Indiana, after giving at least sixty days’ 
ve, place, and terms of sale by advertisement in a 
gener il eireculation in the CIty of Kokomo and like 


ewspaper of general circulation in the city of New. 


ur orator or the trustee for the time being 

cecute, acknowledge, and deliver unto the purchaser 

rs thereof a good and sufficient deed in fee simple con- 
| road property a - franchises so sold, which con- 
perpetual bar in law and equity against said 

ilroad company, its suecessors and assigns, and all 

ng or to claim under them, of all right, title, interest, 

4 | premises and franchises or any part 

ator, after deducting from the pro- 

sts and expenses thereof and a reasonable 
aid trustee and its attorneys and agents for 
therewith, should apply so much of the pro- 
ssary to the ratable payment of principal and 
tof all the said bonds, whether the said 
lue or not,and if any proceeds of such sale 

is after the full payment of the principal 
said bonds then it should render and pay 

iid last-mentioned railroad company or its 


hows that it was provided in said mort- 

rust and the said last-mentioned railroad company 

ereby expressly covenant and agree that it would, 

a npaviment bv it.e ither of the principal or 1D- 

onds thereby secured, forthwith, upon demand 

trustee for the time being, surrender the full 

ssion of all and singular the premises thereby 

| to be, including all the real and personal prop- 

d subsequent to the date of the said mortgage for 

vith the said line of railroad between said points, 

' » surrender al! books of “uccounhts, ree onan, and papers 
nd avout the operat lon thereot. 


e 
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VI. Your orator further shows that the said last-mentioned rail- 
road company, The Toledo, Delphos and Burlington Railroad Com- 
pany, has failed to pay the interest on said bonds and has made de- 
fault therein to all the holders thereof, and said company has failed 
to pay the interest warrants or coupons due thereon January 1, 1888, 
and July 1, 1883, and the same have ever since remained unpaid, 
although payment of the same was duly demanded, and that said 
default has continued and said interest has remained in arrears for 
more than six months, and many of the holders of said bonds to 
whom such default has been made have required your orator to in- 
stitute the necessary legal proceedings to foreclose said mort- 
gage and sell the said mortgaged railway and property of the 
Toledo, Delphos and Burlington Railroad Company, known 
as the Main Line of the Toledo, Delphos and Burlington Railroad 
Company, and for the appointment of a receiver of said property, 
and to take such other and further steps necessary and proper for 
the protection of the rights of the holders of said bonds as your 
orator may be authorized to take by said deed of trust or mortgage; 
and your orator deems it for the interest of the parties concerned, 
particularly of the holders of the said first-mortgage bonds and 
coupons, to institute judicial proceedings for the foreclosure of said 
mortgage or deed of trust and for the sale of all the premises and 
property thereby conveyed, and for the appointment of a receiver 
to take possession of, operate; and control the said railroad and its 
branches, and to take an inventory of all the personal or movable 
property included in said mortgage, and to keep an account of the 
arnings and expenses incurred in operating the said railroad and 
branches. 

And your orator further shows that the said Toledo, Delphos, 
and Burlington Railroad Company, proper corporate action for that 
purpose having first been had, did, on the 17th day of January, 1880, 
deliver to your orator, as trustee, a certain other deed of trust or 
mortgage, bearing date on that day, whereby it granted, bargained, 
sold, and conveyed .to your orator, as trustee, all the railroad, prop- 
erty, rights, franchises, goods, and chattels described or mentioned 
in the mortgage first set forth in this bill, then owned or thereafter 
to be acquired, to secure the payment at maturity of the principal 
of one thousand two hundred and fifty bonds of the said Toledo, 
Delphosand Burlington Railroad Company, known as income bonds, 
for one thousand dollars each, numbered from 1 to 1,250, inclusive, 
payable on the Ist day of January, 1910, and of such interest there- 
upon as might become due thereon, according to the tenor of said 
last-mentioned bonds and mortgage; that it was by said last- 
mentioned indenture expressly agreed that interest upon said 
bonds was not to be due or payable except out of net earnings 

of said railroad company applicable to such purpose, and 
8 when the amount should have been ascertained and declared 
by the board of directors of said last-mentioned company, 
whose duty it was, by the terms of said indenture, in each year dur- 
ing the currency of said bonds, beginning with the year 1881, in 
the month of January, to declare what amount, if any, of net earn- 


py 
é 


e rE TOLEDO, DELPHOS & BURLINGTON R. R. CO. ET AL. VS. 


ings had been made during the preceding fiscal year, which was 
ap plicable to the o ganga of interest on said income bonds; 

ch ascertainment of net earnings was to be made by deduct- 

from gross income all operating expenditures, including rebates, 
insurance, liabilities for interest on the existing first-mortgage 

nds of the said railroad vce aver and other payments, as by ref- 
ice to said income mortgage will more fully and at large appear. 
[hat the said last-mentione md mortgage was duly recorded in each 
the counties in which the said first mortgage was recorded, so as 
stitute a second lien or mortgage upon the railroad and prop- 


rtv thereby conveyed. 

Your orator further shows, on information and belief, that twelve 
hundred and fifty of said bonds so secured as aforesaid by said sec- 
ond or income mortgage have been issued and disposed of by said 
foledo, Delphos and Burlington Railroad Company, and are now 
n the hands of divers persons as owners thereof, who are unknown 

» your orator. 

Your orator further shows that no interest has become or is now 
lue and payable on said last-mentioned bonds under the terms 
thereof, and of said second mortgage, owing to insufficiency of earn- 

=: butthat the principal of said bonds, issued as aforesaid, is a line 
i said property, ie franchises, ete., of said Toledo, Delphos 
| Burlington Railroad Company desc ribed in said mortgage next 
ter the first mortgage hereinbefore described. 
VI. Your orator further shows that in or about the month of 
February, 1S82,a certain corporation known as the Toledo, Cincin- 
nati and St. Louts Railroad Company (of Indiana and Illinois), 
claiming to be a corporation of the said States of Indiana and 
| [ilinois, by virtue of certain consolidations, and a certain 
other corporation known as the Frankfort, St. Louis and 
do Railroad Company, claiming to be a corporation of the State 
Indiana, and the defendant, The Toledo, Delphos and Burling- 
Railroad Company, entered into an agreement with each other 


renee 


y said several corporations undert ook, under the name of the 

edo, Cincinnati and St. Louis Railroad Company, to consolidate 

nd unite all the lines of railroad of the Toledo, Delphos and Biur- 
ton Railroad Company (including said Main Line Division) with 
lines of railroad of the Toledo, Cincinnati and St. Louis Rail- 
road Company of Indiana and Illinois, and of the Frankfort, St. 
Louis and Toledo Railroad Company, at their respective points of 
. tion, and to consolidate the capital stock of the said respective 
) mpanies, under the laws of Ohio, Indiana, and Illinois, and to 
transfer and vest in said consolidated company, under the name of 
Toledo, Cincinnati and St. Louis Railroad Company, all the 


powers, privileges, immunities, and property, real, personal, and 
xed, belonging to the respective companies, parties to said agree- 
ment of consolidation. 

\nd your orator further shows that the said company, formed by 
d last-mentioned consolidation and known as the Toledo, Cin- 
: nati and St. Louis Railway Company, had or claimed to have 
the power to and did construct or maintain and operate a railroad 
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from the city of Toledo, in the State of Ohio, to the town of Delphos, 
in said State, and thence through the States of Indiana and Illinois, 
into the city of East St. Louis, in Illinois, including the line of rail- 
road described in the mortgages hereinbefore set forth, and from 
said town of Delphos to Dayton, Ohio, and also a railroad from 
Dayton to Wellston, Jackson county, Ohio, and thence to Gallipolis, 
Gallia county, Ohio, and a branch to a point at or near Ironton, 
Ohio; and also the railroad formerly of the Iron Railroad Com- 
pany, in Lawrence county, Ohio, with a branch extending from a 
point near Shakertown, Ohio, to a point at or near Lebanon, Ohio, 
to wit, at Dodds, Warren county, Ohio, and a branch from Mercer 
to Shanesville, Ohio, and that on or about the 5th day of May, 1888, 

the said Toledo, Cincinnati and St. Louis Railroad Company 
10 entered into a further agreement of consolidation with two 

corporations, organized under the laws of the State of Ohio, 
known, respectively, as the Cincinnnati Northern Railway Com- 
pany and the Spring Grove, Avondale and Cincinnati Railway Com- 
pany, the first-named company owning or being engaged in con- 
structing a railroad from Cincinnati, Ohio, to Waynesville, Warren 
county, Ohio, and the second-named company being the owner of a 
line of railroad from a point in Cincinnati to Spring Grove ceme- 
tery, Hamilton county, Ohio, which had theretofore been leased to 
said Cincinnati Northern Railway Company, whereby said three 
corporations undertook to consolidate and unite all their said lines 
of railroad, and to consolidate the capital stock of the said respective 
companies, under the laws of Ohio, and to transfer to and vest in 
the said new consolidated company, under the name of the Toledo, 
Cincinnati and St. Louis Railroad Company (the defendant in this 
bill of complaint), all the powers, privileges, immunities, and prop- 
erty, real, personal, and mixed, belonging to the respective com- 
panies, parties to said agreement of consolidation, said consolidated 
company expressly recognizing and affirming the said several mort- 
gages hereinbefore mentioned and the said bonds and coupons se- 
cured thereby, and assuming payment of the same, the capital stock 
of said new consolidated company to be thirty millions of dollars, of 
which eleven millions was to be preferred stock and the balance 
thereof to be common stock. 

Your orator further shows that it is informed and believes that 
said several agreements of consolidation were acted upon by said 
companies from said respeetive dates, although your orator says that 
it was not a party to said consolidations or either of them and has 
not assented thereto or acquiesced therein. 

VII. Your orator further shows that it is claimed by said defend- 
ant, The Toledo, Cincinnati and St. Louis Railroad Company, that 
it owns, by virtue of the said last-mentioned consolidation, all the 
aforesaid property, rights, franchises, and assets of the said ‘Toledo, 

Delphos and Burlington Railroad Company mentioned and 
11 described in the two several mortgages aforesaid, and that 
the same have become subject to the debts and liabilities of 
said consolidated company; but your orator says that whatever 
rights, if any, in or to the same the said Toledo, Cincinnati and St. 
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Louis Railroad Company acquired by virtue of said consolidation, 
the same are subject and subordinate to theseveral mortgages here- 
inbefore stated, and that the railroad property, franchises, rights, 
and assets embraced in and covered by said mortgages are not nor 
were they at the time of the said last-mentioned consolidation sufh- 
cient to pay the amount of all the bonds and interest secured thereon 
by the several mortgages hereinbefore mentioned. 

Your orator further shows that several of the constituent com- 
panies forming the said consolidated corporation known as the 
Toledo, Cincinnati and St. Louis Railroad Company heretofore exe- 
cuted various mortgages on the lines of railway and property owned 
by them, respectively, to your orator, as trustee, which said mort- 
gages in the aggregate cover, as your orator is informed and believes, 
substantially all of the property of said defendant, The Toledo, Cin- 
cinnati and St. Louis Railroad Company, and that default has been 
made in the payment of interest on all of the bonds secured thereby 
except income bonds; and that said mortgages are as follows : 

1. First mortgage (terminal trust), Toledo, Delphos and Bur- 
lington Railroad Company to Central Trust Company, trustee, dated 
June 21, 1880, to secure $250,000 of bonds, and covering property 
in ‘Toledo. | 

2. First mortgage, Toledo, Delphos and Burlington Railroad 
Company to Central Trust Company, trustee, dated July 1, 1880, to 
secure $1,000,000 of bonds, and covering Dayton Division from Del- 
phos to Dayton. 

3. First mortgage, Toledo, Delphos and Burlington Railroad 
Company to Central Trust Company, trustee, dated May 16, 1881, 
to secure $250,000 of bonds, and covering Cincinnati Division from 

Shakertown to Lebanon, Ohio. 
12 4. First mortgage, Toledo, Cincinnati and St. Louis Rail- 
road Company to Central Trust Company and Thomas A. 
Ilendricks, trustees, dated July 25, 1881, to secure $3,000,000 of 
bords, covering line from Kokomo to East St. Louis. 

5. First mortgage, Toledo, Delphos and Burlington Railroad 
Company to Central Trust Company, trustee, dated May 16, 1881, 
to secure $2,250,000 of bonds, and covering Southeastern Division 
from Dayton to point at or near Ironton. 

6. First mortgage, lron Railroad Company to Central Trust Com- 
pany, trustee, dated August 1, 188], to secure $500,000 of bonds, and 
covering lines in Lawrence county, Ohio. 

7. First mortgage, Cincinnati Nerthern Railway Company to 
Central Trust Company, trustee, dated October 1, 1880, to secure 
£1.000,000 of bonds, and covering line from Waynesville to Cincin- 

8 

5. First mortgage, Spring Grove, Avondale and Cincinnati Rail- 

(Company to Central Trust Company, trustee, dated May 25, 
ISS], to secure $1,000,000 of bonds, and covering line from Cincin- 
iti to Spring Grove cemetery. 

0. The mortgage particularly described in the second paragraph 

iis bill. 


Your orator further shows that there are also other mortgages 
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held by your orator, as trustee, and made by said several constit- 

uent railroad companies other than said Spring Grove, Avondale 
and Cincinnati Railway Company to secure income bonds which 
are junior to the several first mortgages hereinbefore recited and which 
are liens upon said divisions, respectively, except that embraced in 
and covered by said terminal trust mortgage. 

That your orator has commenced or is about to commence in 

courts of competent Jurisdiction proper legal proceedings or 
13 suits in equity to foreclose the said sev eral mortgage liens 

and to procure the appointment of a receiver of each of said 
separate lines covered by said respective mortgages ; and that your 
orator is advised and believes that it will be for the interest of all 
the parties concerned, and especially of the several holders of the 
bonds and coupons secured by said several and respective mortgages, 
that the accounts and affairs of each of the said several lines or di- 
visions should be kept separate from each of the other divisions of 
said consolidated company, and that some one competent person 
should be appointed as receiver in each of the several suits or pro- 
ceedings so as aforesaid commenced or to be commenced by your 
orator. 

Your orator further says that, as it is informed and believes, the 
net earnings of some or one of the several divisions of the said To- 
ledo, Cincinnati and St. Louis Railroad Company are sufficient, if 
kept separate, to pay the interest warrants or coupons of the first- 
mortgage bonds constituting a lien upon such separate division or 
divisions, but that the said Toledo, Cincinnati and St. Louis Railroad 
Company claims that the earnings of all the divisions of said road 
should go into the common fund of said consolidated company, and 
that no account should be kept of the separate earnings and expenses 
of each division; and the earnings and income of all of said divis- 
ions are now and ever since said last-mentioned consolidation have 
been received and taken by said consolidated company, the said 
Toledo, Cincinnati and St. Louis Railroad Company, which is hope- 
lessly insolvent, and appropriated to pay the expenses of said con- 
solidated company, and wholly diverted from the payment of the 
interest, or any part thereof, due upon the said bonds secured by the 
several mortgages hereinbefore described and referred to; and your 
orator further shows that, unless a separate account of the earnings 
and expenses of each of said divisions be carefully kept and pre- 
served, it will be impossible to ascertain whether any interest shall 
have become due and payable upon the income bonds hereinbefore 
mentioned or described. 

Wherefore, and forasmuch as your orator is without remedy 

14 at law, your orator brings this its bill of complaint in behalf 

of all the holders of bonds and coupons secured by said mort- 

gage first herein mentioned, and prays that Gre nville D. Braman, 

who claims some interest, and the said Toledo, Delphos and Burling- 

ton Railroad Company may be made defendants hereto, and that 

said consolidated company, The Toledo, Cincinnati and St. Louis 

Railroad Company, may be made to answer as to its interest; that 

process of subpoena may issue against each of them, and that they 
2—154 
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be required to make answer respectively to all and singular the alle- 
gations and charges herein contained; that the said mortgaged 
property be sold at a judicial sale, free of the claims of all parties 
hereto, upon such terms and conditions as this honorable court may 
deem most to the interest of the holders of said first- mortgage bonds 
and coupons, and that out of the proceeds of said sale the amount 
of bonds and interest secured by said first mortgage or deed of trust 
to your orator may be paid to your orator for the holders thereof re- 
spectively, and that the balance, if any, of said proceeds of sale may 
be paid to your orator as trustee for the holders of said bonds 
and coupons secured by said second mortgage of said Main Line 
Division, in order of priority ; and that meanwhile, and until such 
sale, a receiver may be appointed of all and singular the premises 
aud property aforesaid embraced within the said mortgage or deed 
of trust hereinbefore first set forth, and that he may be authorized 
and empowered to maintain and operate said railroad of said Main 
Line Division, and to exercise all the powers usually granted to re- 
ceivers, and to receive and to collect all the rents and other income 
from any of said mortgaged property, and to preserve the same and 
all parts of said mortgaged premises and property from waste and 
loss, and to make such payments and carry out and perform such 
contracts and agreements as may be to the interest of said several 
parties interested in said railroad, and for such other and further 
relief as to the court shall seem to be just and according to ngeety 
and good conscience. 
BUTLER, STILLMAN & HUBBARD, 

HOADLEY, JOHNSON & COLSTON, 

Counsel for Central Trust Company of New York. 


15 . UNITED STATES OF AMERICA, 
Southern District of New York, State of New York, >ss 
City & County of New York, if 


Henry F. Spaulding, being duly sworn, says that .he is the presi- 
dent of the Central Trust Company of New York, complainant in 
the above bill; that the said bill is true of his own knowledge, ex- 
cept as to those matters which are therein stated to be on informa- 
tion and belief, and as to those matters he believes it to be true. 


H. F. SPAULDING. 


r 


Sworn to before me this 15th day of October, 1883 
EDWARD L. ORAN, 
{7 S. ¢ ommissioner for the 
Southern Dist. of New York. [srat.] 


16 And afterwards, to wit, on the 20th day of Nov., A. D. 1883, 
the following subpcena was filed in this cause in said court, 
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Subpoena. 


THE UNITED States OF AMELICA, q 
4 - M4 = * 4 SS - 
Northern District of Ohio, Western Division, | 


The President of the United States of America to the marshal of 
the northern district of Ohio, Greeting : 


You are hereby commanded to summon The Toledo, Delphos 
and Burlington Railroad Company, The Toledo, Cincinnati and St. 
Louis Railroad Company, Grenville D. Braman, if they be found in 
your district, to be and appear in the circuit court of the United 


States in and forthe division and district aforesaid, at Toledo, on 


the first Monday in January next, to answer a certain bill in 
chancery filed and exhibited in said court against them by The 
Central Trust Company of New York, a corporation, as trustee 
under a certain indenture of trust and mortgage made by the Toledo, 
Delphos and Burlington Railroad Company, dated January 17th, 
1880. Hereof they are not to fail under the penalty of the law 
thence ensuing, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice 
of the United States, this 22nd day of October, A. D. 1888, 
and in the 108th year of the Independence of the United 
States of America. 


[SEAL. | 


AUGUSTUS J. RICKS, Clerk. 


MrmMorANpuM.—The said defendants are required to enter their 

appearance in this suit in the clerk’s office of said tourt, in 

17 Toledo, on*or before the first Monday of December, 1888 ; 
otherwise the said bill may be taken pro confesso. 


A. J. RICKS, Clerk. 


NORTHERN DISTRICT OF OHIO, 88 : 


This writ returned not served as to the within-named The Toledo, 
Delphos and Burlington Railroad Company and The Toledo, Cin- 
cinnati and St. Louis Railroad Company by order of complainant’s 
solicitor: the within-named Grenville D. Braman not found within 
said district, neither has he a residence therein. 

W. F. GOODSPEED, 
U.S. Marshal, 
sy J. ©. MOORE, Deputy. 


(Endorsed :) Subpcena. Returnable December srd, 1883. Rule 
day for appearance, December 3rd, 1883. Rule day for answer, 
January 7th, 1884. Returned and filed Nov. 20th, 1883. A. J. 
Ricks, clerk. 


18 And afterwards, to wit, on the 22nd day of October, A. D. 
1883, the following petition was filed in this cause in said 
court, v1z: 
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Original Petition of Jas. M. Quigley et al. for Leave to Intervene. 


Cireuit Court of the United States, Northern District of Ohio, West- 
ern Division. 


THe Centra Trust COMPANY ) 
against { 
Tur Toiepo, CINCINNATI AND Sr. Louts RAtLROAD Company and {| 


ra 


Others. 
To the said circuit court : 


The petition of James M. Quigley, Henry R. Low, Waldo C. 
Hutehings, all of the State of New York; J. Dummett and James 
Stevenson, respectfully show- that they and those whom they repre- 


¢ 


sent are the holders and owners of about five hundred thousand 
dollars of the first-mortgage bonds of the Toledo, Delphos and Bur- 
ington Railroad Company; that the said bonds are secured by a 
mortgage of the said railroad company to the said Central Trust 
‘company, as trustee, dated January 17th, 1880, which said mortgage 
this action is brought to foreclose. | 

The said mortgage by the terms thereof embraces and includes a 
line of railroad, with its franchises, equipments, and appurtenances, 
extending from Toledo, in the State of Ohio, through the counties 

f Lueas, Wood, Henry, Putnam, Allen, and Van Wert, in the said 
State, and the counties of Adams, Wells, Huntington, Wabash, 
Miami, Grant, and Howard, in the State of Indiana, being, as stated 

thesaid mortgage, about one hundred and eighty miles in length ; 
hat the whole amount of the indebtedness secured by the said 
mortgage is one million two hundred and fifty thousand dollars 
($1,250,000), which represents an incumbrance of only less 
19 than seven thousand dollars per mile of said road. The 
bonds representing this indebtedness were strongly recom- 
mended to the public for investment on the ground that relatively 
co the value of the property the mortgage debt per mile and in the 
ageregate was stnall, and that under no conceivable circumstance 
could a less net amount be earned on that line than that required 
to pay the annual interest charges. : 

By representations of this character your petitioners and those 
represented by them and others were induced to buy all of the said 
bonds for investment, relving solely upon their assumed intrinsic 
value; that the whole amount thereof is now outstanding, together. 
with interest overdue and unpaid to the amount of more than sev- 
enty-five thousand dollars ($75,000). Your petitioners are informed 
and believe that under intelligent and honest management the said 
railroad and its appurtenances would have been and continued to 
be a safe and adequate security for the said mortgage debt, with the 
principal and interest. thereof; but your petitioners say that the 
mortgaged property has been grossly mismanaged and wrongfully 
and fraudulently dealt with, wasted, and misappropriated, and that 
your petitioners and all the other bondholders are in imminent 
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danger of losing their mortgage security altogether, unless this court 
shall be pleased to take the said property into its possession through 
a receiver for its preservation and protection, and to permit your 
petitioners to come in as parties complainant in this cause that they 
may protect, defend, and enforce their own rights in the premises. 

And. in this behalf your petitioners aver that after the execution 
and delivery of the said mortgage and the said bonds by the said 

Toledo, Delphos, and Burlington Company the said company 
20 entered into a so-called combination’ or arrangement with 

other railroad companies or organizations, nine or more in 
number, but as to the terms and provisions of which your petition- 
ers have no knowledge; that such other companies or organizations, 
or some of them, existed and still exist, as your petitioners are in- 
formed and believe, under the following names—that is to say, the 
Charleston, Neoga and St. Louis R. R. Co., the Tuscola, Charleston 
and Vincennes R. R. Co., both of Illinois; the Toledo, Cincinnati 
and St. Louis Rk. R. Co., the Kokomo and Frankfort R. R. Co., both 
of the State of Indiana; the Da;;ton, Covington and Toledo R. R. 
Co., the Dayton and Southeastern R. R. Co., the Iron R. R. Co., the 
Cincinnati Northern Railway Co., and the Spring Grove, Avondale 
and Cincinnati R. R. Co., of the State of New York. 

That the said combination of companies or organizations assumed 
the name of the Toledo, Cincinnati and St. Louis Railroad Com- 
pany, but whether by such arrangement and combination a new 
corporation under that name was lawfully created your petitioners 
have no knowledge; but your petitioners are informed and believe 
that the said organization under the name last aforesaid has assumed 
to act and does act as a corporation in the premises. 

That the said pretended corporation is not and never was pos- 
sessed of any railroad or railroads or corporate franchises, except 
such interest therein, respectively, if any, as it may have acquired 
therein by reason of the combination of properties above men- 
tioned. 

That each of the said companies above named, before entering 
into the said combination, had, as your petitioners are informed and 
believe, mortgaged their respective properties and franchises, which 

mortgages were then outstanding and unsatisfied ;-that by 
21 reason of the said outstanding mortgages the said combina- 

tion or consolidation of companies related to and affected 
merely the equity of redemption in the said several mortgaged prop- 
erties and did not embrace or in anywise affect the estates of the 
respective mortgagees nor the rights of mortgage creditors, subject 
to allof which the said combination or consolidation was made, and 
that the rights of the said several mortgagees, the respective estates 
acquired by the said mortgagees, and the rights of creditors under 
the said mortgages, respectively, remained separate and distinct, un- 
impaired and unaffected, by the said comoination of the several 
equities of redemption. 

That vour petitioners and other bondholders are in nowise privy 
or parties to nor was their said trustee, The Central Trust Company, 
to the combination or consolidation before mentioned, nor are they 
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r either or any of them, as your petitioners are advised, in any 
inner bound or affected thereby. 


ur petitioners further aver that some time after the aforesaid pre- 


' 
led nsolidation or combination, the said Toledo, Cincinnati 
: ind St. Louis Railroad Company, so called, in pretending to be a 
poration and acting as such, took possession of the: mortgaged 


es, as well of the other lines of railroad hereinbefore men- 
it at what date such possession was taken your petitioners 
a t iIntormedad that at tie date ot such change ot possession the 
iortgaged to secure the bonds held by your petitioners and 
were in fairly good condition, with an equipment of rolling 
popre rtaining to the said mortgaged premises, belonging to the 
iT nd embraced in the mortgage, of the value of one 
twenty-five thousand dollars ($125,000) or over, upon 

which the said mort ruige Was first a lien. 


That after such change of possession and in the interest of 


‘. sald yenerai combination and to the creat prejudice and loss 


Jur petitioners and others in Jike situation the mortgage prem- 
ses — not kept in repair as required by good railroad management, 
perrnitted to run down and fall into decay, while the income 
i revenue therect were appropriated to the general uses of the 
| combination and for the maintenance of other lines in which 
ti) n terest; that the rolling stock of your pe- 
ners was likewise diverted and misappropriated and applied to 
ise of the said combination, and is still in the possession of the said 
canization existing under the name ot the Toledo, Cincinnati and 
St. Louis R. R. Co., and widely scattered, as your petitioners are in- 
ied and believe, over the said svstem of roads. 


Your petitioners are informed and believe that all of the said lines 


he railroad consti the atoresaid combination were before 
ich combination subject to mortgages: that such mortgages at 
! resent, exc uding the mortgage to secure the bonds held by your 
| ners ; others. amount to more than twenty millions of 
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That the said organization called the Toledo, Cincinnati and St. 

ouis Railroad ¢ OlNpPany, although possessing ho railroads or inter- 
| : ‘elt | ! 

est in railroads except the several equities of redemption in the sev- 


nes before mentioned, and theretore having rat merely nominal 


stence, has since its organization incurred debts and obligations 
very large amount, exceeding to the amount of.several millions 
lars, but your petitioners are not informed as to the exact 
mount of such indebtedness. Among other things, the said organi- 
jon created a so-called car trust for the purpose of obtain- 
5 ng equipment for the said system, under which, as your pe- 
tioners are informed and believe, the extravagant rate of 

venty per cent. per annum is paid for the use of rolling stock, a 
art of which burden is made to fall upon the premises mortgaged 
r the security of thé bonds of your petitioners, while the rolling 
ock belonging to the mortgaged premises Is, as before stated, di- 


verted to other uses and purposes. 


Your petitioners further aver that the said organization called the 
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Toledo, Cincinnati and St. Louis Railroad Company is, In facet, ut- 
terly insolvent, and that the earnings of the whole system are at 
present not more than sufficient to pay the current expenses of 
operation, leaving nothing for the payment of the principal or interest 
of petitioners’ mortgage debt or any other mortgage debt or any in- 
debtedness whatsoever; that, as your petitioners are informed and 
believe, proceedings have been or are about to be taken for foreclos- 
ure of each and all of the mortgages upon the several lines of rail- 
road constituting the above-mentioned combination. Your peti- 
tioners are further informed and believe that a certain scheme has 
been devised in Boston, Massachusetts, by certain persons to your 
petitioners unknown, but who, your petitioners are informed and 
believe, are largely interested in the said so-called car trust and in 
the unsecured indebtedness of the said so-called Toledo, Cincinnati 
and St. Louis Railroad Company, by which it is proposed so to manip- 
ulate, in some manner or form to your petitioners unknown, the 
foreclosure proceedings above referred to as to bring about as the 
practical result the confiscation of the mortgage bonds held by your 
petitioners and others, as well as the mortgage bonds of the several 

railroads constituting the system aforesaid and the creation 
24 of stock to represent such indebtedness, té be followed by the 

creation of a first mortgage upon the entire system to raise 
about five millions of dollars ($5,000,000), two millions and a half 
thereof to be applied to the payment of the unsecured debt due in 
respect of the above-mentioned car trust. Your petitioners further 
aver, upon information and belief, that the action heretofore brought 
by one Braman against the said so-called Toledo, Cincinnati and 
St. Louis Railroad Company and now pending in this court, and in 
which suit a receiver was appointed of the entire organization of 
railroads above mentioned, was brought in the interest of and in 
order to further the aforesaid or some similar scheme and device 
for the destruction of the mortgage security of your petitioners and 
others. 3 

That the said suit was brought with the consent and connivance 
of the said so-called Toledo, Cincinnati and St. Louis Railroad Com- 
pany, and on like information and belief your petitioners aver that 
the said receivership, althongh manifestly destructive of the rights 
and interests of your petitioners and others, was established with 
the consent or without the opposition of the trustee of your peti- 
tioners’ mortgage, the said Central Trust Company. 

That the said Central Trust Company is trustee, as your petitioners 
are informed and believe, of seventeen or eighteen different mort- 
gages upon the lines of road constituting the aforesaid combination, 
exclusive of the mortgage made by the Toledo, Delphos and Bur- 
lington Railroad Company to secure the bonds of your petitioners 
and others; that the rights of each mortgagee under the said several 
mortgages are separate and distinct from, hostile to, and in conflict 
with the rights of every other; that by reason of the premises it is 

manifestly impossible that the said trust company should or 
25 could represent suitably and with impartiality the rights of 
the respective beneficiaries under the said several mortgages ; 
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Ing wnat property is embraced in the mort page to secure the 
{f your petitioners and others, including 1 rolling stock 
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to the court to be most meet and proper, and that they may have 

notice from time to time of all proceedings taken in this aetion, that 

thev may be heard tor the protection of their rights and interests: that 
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ifterwards, to wit,on the 25th day of April, A. D. 1884, 
wing intervening petition was filed in this cause in 


intervening Petition of Thomas H. Hamilton. 


t Court of the United States, Northern District of Ohio, 
Western Division. 


Trust Company or New York, a) 
rporation, as Trustee undera Certain Indenture 
rust and Mortgage Made by the Toledo, 


and Burlington Railroad Company, Dated 


LSSU, Complainant, In Equity. 
against “Case No. 382. 
| DeLpHos AND BURLINGTON RAILROAD 
(fompany, The Toledo, Cincinnati and St. Louis 


id Company, Grenville D. Braman, Defend- 
se | ; 
tdges of the United States circuit court for the northern 

State of Ohio: 
as Hf. Hamilton,a resident of the city of Toledo, in the State 


iving first obtained leave of the court therefor, now comes 
tition in the above-entitled cause and represents to 


First Cause of Action. 


ne 20th day of March, 1885, in consideration of certain agree- 

nts and payments therein recited, your petitioner, Thomas H. 
‘ton, made a contract with the defendant, The Toledo, Cincin- 
ind St. Louis Railroad Company, and also two contracts sup- 
entary thereto, dated, respectively, May 9th, 1883, and June 
1885, copies of which said original agreement, as well 

s the two sup ple mentary ones, are hereto attached, marked, 
respectively, “ Exhibits B, C, D,” whereby your petitioner 
ed to construct for the said defendant a certain crib dock on the 
xs of the Maumee river, in the city of Toledo and State of Ohio, 
spon land owned by said defendant railroad company, and which 
is ara J described in the second cause of action herein, and 

re referred to and made a part of this cause of action. 
An ; said defendant railroad company agreed to pay your peti- 
ner the several amounts in said contract set forth at the several 
es and in the manner set out in said contract. 

Your petitioner says that he has duly performed all and singular 
the conditions of said agreement on his part, but the said defendant 
‘road company has failed to make the payments stipulated in 
jreemen t, and there is now due to your petitioner from said 


Ll av 


ss 


lefend: ant r 11] ae company on said agreements the sum of twenty- 
ven thousand eight hundred and sixty-one dollars and eighty cents 


~-F . 


297 SG] $0), with interest thereon from the first day of August, A. D. 
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1883. A detailed account of the labor performed and material fur- 
nished by your petitioner under said agreements, and the payments 
made by the said defendant railroad company, with the balance due to 
your petitioner from said defendant, is hereto attached, marked “Ex- 
hibit A,” and made part hereof. 

Your petitioner further says that on the 27th day of January, 
A. D. 1884, by the order of this court in ‘this cause, William I. Craig 
was duly appointed receiver of all the property and assets of the said 
defendant, The Toledo, Cincinnati and St. Louis Rk. R. Co., and the 

other railroads defendant herein, and is still 1n possession 
ol of said property, rights, and assets, as such receiver, under 
said order. 

Your petitioner further says that the labor performed and mate- 
rials furnished by him, as set forth in said Exhibit A, hereto at- 
tached, was performed and used in permanently improving and 
rendering more valuable the property of the defendant, The Toledo, 
Cincinnati and St. Louis Railroad Company, mortgaged to secure 
the several series of bonds issued by said last-named company and 
the several companies embodied in said last-named company by 
the consolidation fully set out in the several pleadings in this cause 
hereinbefore made. 

For a second cause of action your petitioner says that the account 
in the first cause of action described accrued for labor and materials 
furnished by your petitioner on the order of said defendant railroad 
company and the written agreements in the said first cause of action set 
forth and with the consent of one George William Ballou, hereafter 
referred to in this petition, in erecting a dock, between the 20th day 
of March, A. D. 1888, and the first day of August, A. D. 1883, on 
certain premises owned by said defendant railroad company and 
described as follows, to wit: 

First. All that part of lot number thirteen (13), in river tract No. 
eight (8), in the United States reserve of twelve miles square at the 
foot of the rapids of the Miami of Lake Erie, which lies between the 
land owned by the Toledo, Wabash and Western Railroad Com- 
pany and the Maumee river, together with all the riparigén rights 

belonging to the same, s said land being situated in the city of 
o2 Toledo, county of Lucas and State of Ohio. 

Second. All that part of lot number seventeen (17), in river 
tract number nine (9) of the United States reserve of twelve miles 
square at the foot of the rapids of the Miami of Lake Erie, which 
lies between the track of the Wabash, St. Louis and Pacific Railroad 
Company and the Maumee river, all in the city of Toledo, county 
of Lucas and State of Ohio. 

Said account accrued on the first day of August, A. D. 1883, and 
on the 80th day of August, A. D. 1883, at 3.35 o’clock p. m., your 
petitioner filed with the recorder of Lucas county, Ohio, under the 
statute provided for obtaining mechanics’ liens, an affidavit con- 
taining an itemized account of the amount and value of such work 
and labor, with all credits and offsets, with statements of amounts 
due and times when the same should have been paid, which lien is 
recorded in Book No. 5, pages 155 seq., Records of Liens of Lucas 
County, Ohio. 
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No ] part of said amount claimed by your petitioner’s first cause of 
: yas ever been paid. 
ous petitioner further says that the legal title to the premises 
lescribed is in one George William Ballou, who is a resident of the 
' New York, as your petitioner is informed and believes , but 
ir petitioner avers that said Ballou holds said legal title to ‘said 
emises in trust for the said defendant railroad company, which is 
real owner of said premises. 
And your petitioner says that he is informed that said Ballou . 
ms some interest in said premises, but your petitioner avers that 
ny such interest it is subordinate to your petitioner’s lien, 
and asks that said Ballou be made a party to this action, 
and, under proper process, compelled to set up his interest, if 
iny he have, or be forever barred. 
Your petitioner therefore asks judgment against the defendant, 
ihe e Toledo, Cincinnati and St. Louis Railroad Company, in the sum 
bwenty-seven the uusand eight hundred and sixty-one dollars and 
shty cents ($27,861.80), with interest from August Ist, A. D. 1883, 
| that said receiver heretofore appointed by this court in this auise 
ordered to pay the same from the funds now in his hands or that 
y come into his possession from the operation of said road or from 
the sale of the road or other property of said defendant company or 
iny part thereof, under any order of this court heretofore or here- 
ifter made in this cause, and that in default of payment thereof in 
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uch manner said premises hereinbefore described be sold and the 
roceeds applied to the payment of this debt, and for such other 
eT is Is 18ST 
A. W. SCOTT, P 
Counsel for Hamilton. ° 
STATE OF OHIO, | 
Lucas County, in 
Thomas H. Hamilton, being first duly sworn, says that he is the 
petitioner herein and that the facts stated in the foregoing petition 
ire true, as he verily believes. 
THOMAS H. HAMILTON. 
Sworn to before me and subscribed in my presence this 25th day 
Aprii, A. D. 1884. 
REYNOLDS R. KINKADE, r 


Notary Public, Incas County, Ohio. 


“Exaipit B.” 


Specifications for Crib Dock and Dredging in the Maumee River at Toledo 
Ohio. for the Toledo. ¢ Kacinnats and St. Louis Railroad Company. 


foundation for crib to be dredged to level bottom two feet dee eper 
channel, with care that the structure shall settle to a level and 


ve 
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Dimensions. 


The crib to be 500 feet in length and 32 feet in width, and to be 
constructed according to the accompanying drawings. ‘The grillage 
to rest two feet below the bottom of the channel, sixteen feet deep, at 
the average height of water, and to be secured in exact position by 
piles securely driven. 


Timber. 


All timber above the level of two feet below the average height of 
water to be of white or burr oak, except that wall parallel to and ten 
feet back from the dock line, which may be of soft wood. 


Quality of Timber. 


Ail timber above and below the water line to be of good, mer- 


chantable quality, free from splits, shakes, decay, rotten knots, and 


all other defects tending to impair durability and strength. Timber 
to be squarely sawed or hewn to all dimensions and to be 32 feet 
lengths on dock wall and grillage. 


Construction. 


The structure to be well and squarely built and securely bolted 
and before acceptance must be filled with dredged material. 


30 3 Braces and floor. 


The contractor will be responsible for the sufficiency of bracing 
until the structure is in place and secured. He will also be respon- 
sible for flooring sufficient to insure an even settlement. 


Framing. 


Framing must be done accurately and care taken in handling 
framed material not to chip off edges or split down dovetails. In 
framing timber no stick must be so cut as to fall easily into place 

> o , 
but, on the contrary, each stick will be required to be mauled into 
y; | 
place and subject to the foregoing paragraph. ‘Timbers of longi- 
tudinal and cross walls to be framed together with dovetail joints. 


Bolting. 


To prevent splitting while bolting timber must be bored to receive 
the bolts, boring being slightly less than size of bolt. All timbers 
to be bolted together with drift bolts three-quarters of an inch by 
eighteen inches and not more than eight feet apart. 


Quality of iron. 
All iron must be of best quality of wrought iron. Any bolts or 


spikes failing in driving for any cause must be replaced by the con- 
tractor. | | 
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mons set forth in this contract shal] be rejected. 


TOOT ETM). 


DELVPHOS & BURLINGTON 


Wall plank. 


walls to be secured by 30-penny nails not more than a foot 


Planking on dock to be three-inch thickness, firmly spiked. 


Workmanship. 


rk must be done in a workmanlike manner, strictly in ac- 
with plans and specifications or such modifications of the 


ine as may be made by the chief engineer or through his 
nstructions to his assistant or Inspector, In writing. 


Specifications for dredging. 


work to be done consists in excavating a channel twenty-five 


wm the Wabash dock on the Maumee river to the pro- 


wk of the Toledo, Cincinnati and St. Louis R. R. Co., and a 


two hundred feet in width and five hundred feet long op- 

itter dock, and to excavate a foundation for the erib 

it thirty-five feet wide and five hundred feet long and toa 
depth of eighteen feet below the average height of water. 

il excavated to be deposited in and back of the crib 

height of about six feet above the average surface of water, 

¢ as far towards the shore as the material dredged will fill 


- 


| rm depth of channel 1s to be sixteen feet at average 


—— 
. 


nount of material excavated shall be determined by meas- 


recise location of the work to be done shall be determined 


er of second party or his assistants. 


les of agreement made and entered into 20th day of March, 


nd between Thomas I{. Hamilton, of the city of Teledo, 
first part, and The Toledo, Cincinnati and St. Louis 
ny, a corporation under and by virtue of the laws 


tate of Ohio, party of the second —, witnesseth : 


| party of the first part, for and in consideration of .the 
d mrreeinents hereinafter set out, contracts and agrees 

| party of the second part to construct five hundred 
neal measure, of ertb dock, according to the plans and 
itions hereto attached, marked “ A,” and made part 

e north bank of the Maumee river, in the city of Toledo, 
the Toledo water-works property, at such place as the 
| charge may direct, and do the dredging necessary to 
secure the same, and form a channel twenty-five feet wide 
said Maumee river from the upper or western end of 


ial 


ek ft Live \W ibash { levator No. Y, 


material furhished and work done under this contract 


fore being accepted, be subject to an inspection by an in- 
npointed by the Toledo, Cineinnati and St. Louis Railroad 


and such material or work as does not conform to the 
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And the said first party agrees to complete all said work, accord- 
ing to plans and specifications, on or before the 30th day of June, 
1885. 

And the said second party, in consideration of the covenants and 
promises, agrees with said first party to pay for constructing said 
dock and excavating said channel the following prices, to wit: 

$30.50 per lineal foot for doek built, measured in dock line. 

21 cts. per cubic yard for all filling in crib and dock not taken 
from crib bottom. 

15 cents per cubic yard, measured in the fill, for excavating crib 
bottom. | 

18 cents per lineal foot for all elm piles driven in construction of 
dock. 

12 cts. per pound for all anchor rings. 

Said second party further agrees to set the necessary stakes 
38 showing the dock line, as well as the channel, extended from 
said dock to said Wabash elevator, and to establish and mark 

the dock levels for the use of said first party. 

Said second party further agrees to have an estimate made on the 
first of each month of timber, piles, and other materials put in place 
and excavating and filling made during the previous month, and 
shall pay the contract price for the same on or before the 20th day 
of the month in which the estimate is made, less 15 per cent. thereof, 
which amount is to be retained by said second party until said work 
is finished. 

Said second party also agrees to have a final estimate made when 
said — is finished, and to fully pay for the same within thirty days 
after its said completion, final payment not to be made until said 
party of the first part has first given a release from all claims and 
demands whatsoever growing out of this contract, presenting clear 
evidence that all bills against his said work are fully paid and dis- 
charged. 

And it is also agreed that if, in any event, the party of the first 
part shall delay or fail to prosecute faithfully and dilligently the 
work in accordance with the specifications and requirements of this 
contract, then in either case the party of the second part shall have 
power to annul this contract by giving notice, in writing, to that 
effect to the party of the first part, and the party of the second part 
shall thereupon be authorized to enter upon and finish said work: 
Provided, however, That if the party of the first part shall, by 
freshets, ice, or other force or violence of the elements and by no 
fault of his own, be prevented either from commencing or complet- 
ing the work or delivering the materials at the time agreed upon in 

this contract, such additional time may, in writing, be allowed 

39 him for such commencement or completion as, in the judg- 

ment of the second party, shall be just and reasonable; but 

such extension or allowance shall in no manner effect the rights or 

obligations of the parties under this contract, but the same shall 

subsist, take effect, and be enforceable precisely as if the new date of 
completion had been the date originally agreed upon. 

And it is further expressly understood and agreed that no claims 
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shall at any time be made for or on account of extra work or ma- 
terial performed or furnished or alleged to have been performed or 
shed, unless under and by virtue of this contract and not ex- 
essly bargained for or specified therein, unless such extra work or 
material shall have been expressly required in writing by the party 
second part or its successors, the prices and quantities thereof 
¢ been first agreed upon by the contracting parties and ap- 
by the chief emgineer of the Toledo, Cincinnati and St. Louis 
ad Company. | 
is further understood between the parties that said first party 
retain the possession of said dock and all the appurtenances 
» belonging until full and complete payment is made to him 
labor performed and materials furnished thereon or secured 
s satisfaction, and that he shall have a lien on all said property 
secure to him the payment of the contract price for all said work 
‘labor so furnished and performed by him. 
witness whereof the parties to this contract have hereunto set 
hands on the day and year aforesaid. 
THOMAS H. HAMILTON. 
THE TOLEDO, CINCINNATI AND 
ST. LOUIS R. R. C., 
By k. B. PHILLIPS, President. 
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“EXHIBIT C. 
“ER” 


tions for Additional Crib- Work Adjacent to the Maumee River 
Dock of The Toledo, Cincinnati and St. Louis LR. R. Company. 


ength of seventy feet and twelve feet wide to be attached to the 

i of the crib now building, extending at right angles to it, 

timber above water line interlocking the two parts. This may 
be of soft wood. 

\ length of four hundred and fifty-five feet and twelve feet wide 

nding from the southwest corner of the crib now building in 

rection of the approach as it shall be located by the engineer 

e Toledo, Cincinnati and St. Louis R. R. Co. This shall in- 

k with the timbers above the water line of the crib now build- 


‘;rillage to rest on.even bottom sixteen feet below mean water 
All walls to extend six feet above that level. 
front wall of the erib to be built of twelve-inch thickness and 
one foot below mean water level of squared white oak timber, 
shall all eross-walls for that height. 
\!l other walls of eight inches thick. Cross-walls to be fifteen feet 


Work and material shall be as specified in contract between same 
oarties, dated March 20th, 1883, where not otherwise mentioned in 
resent specifications. : 
No dredged material shall be deposited for embankment between 


ae 


es 


a 


es 
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crib and shore until piles are there driven. Said embank- 
41 ment shall be six feet above mean water level, twelve feet wide 

on top, with slopes of 2 to 1, and follow the line given by the 
chief engineer of the party of second part. 


Articles of agreement made and entered into this 9th day 
of May, 1883, by and between Thomas H. Hamilton, of the city of 
Toledo, party of the first part, and The Toledo, Cincinnati and St. 
Louis Railroad Company, « corporation under and by virtue of the 
laws of the State of Ohio, party of the second part, witnesseth : 

That the party of the first part, for and in consideration of the 
covenants and agreements hereinafter set —, contracts and agrees 
with the said party of the second part to construct five hundred feet, 
lineal measure, of crib dock, according to the plans and specifica- 
vions hereto attached, marked “ B,” and made part hereof, on the 
north bank of the Maumee river, in the city of Toledo, and east of 
the Toledo water-works property, at such place as the engineer in 
charge may direct, and do the dredging necessary to place, secure, 
ana fill the same. 

That all material furnished and work done under this contract, 
before being accepted, shali be subject to an inspection by an in- 
spector appointed by the Toledo, Cincinnati and St. Louis Railroad 
Company, and such material or work as does not conform to the 
specifications set forth in this contract shall be rejected. 

And the party of the first part further agrees to complete all said 
work according to said plans and specifications on or before the 15th 
day of July, 1885. 

And the said party of the second part, in consideration of the 

promises and agreements, agrees with said first party to pay 
42 for constructing said dock the following prices, to wit : Thirteen 

dollars per lineal foot for dock built, measured in the dock 
line where work is all soft wood. 

Fourteen dollars and fifty cents per lineal foot for dock built, 
measured on the dock line, when built of white oak from one foot 
below mean water level, front and cross walls. 

‘Twenty-one cents per ‘cubic yard for all filling in the crib not 
taken from crib bottom, when it shall be necessary to handle such 
material twice. 

Fifteen cents per cubic yard, measured in the fill, for excavating 
crib bottom when it shall not be necessary to handle such material 
twice. 

Twelve and one-half cents per cubic yard, measured in the fill, 
for dredging foundations in filling crib or in forming approach em- 
bankment between crib and shore, where it may be necessary to. 

Eighteen cents per lineal foot for all elm piles driven in construc- 
tion of dock. 

Said second party further agrees to have an estimate made on the 
first day of every month of all timber, piles, and other material put 


in place and excav: iting % and filling made during the previous month, 


and shall pay the contract price for the same on or before the 20th 
day of the month in which estimate is made, less 15 per cent. thereof, 
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which amount is to be retained by said second party until said work 
is finished. 

Suid second party also agrees to have a final estimate made when 
said work is finished, and to fully pay for the same within thirty 
days after its said completion, final payment not to be made until 
the party of the first part has given a release from all claims and 
de mands whatever growing out of this contract, presenting clear ev1- 

dence that all bills against his work are fully paid and dis- 
45 charged. 

And it is also agreed that if in anv event the first party 
shall delay or fail to prosecute faithfully and dilligently the work in 
accordance with the specifications and requirements of this contract, 
then, in either case, the party of the second part shall have the power 
to annul this contract by giving notice in writing to that effect to 
the party of the first part, and the party of the second part shall 
thereupon be authorized to enter upon and finish said work: Pro- 
vided, however, That if the party of the first part shall, by freshets, 
ice, or other force or violence of the elements and by no fault of his 
own, be prevented either from commencing or completing the work 
or delivering the materials at the time : agreed upon in this contract’ 
such additional time may, in writing, be allowed for such commence- 
ment or completion as in the judgment of the second party shall be 
just and reasonable, but such allowance or extension shall in no 
manner affect the rights or obligations of the parties under this con- 
tract, but the same shall subsist, take effect, and be enforceable pre- 
cisely as if the new date of such completion had been the date orig- 
inally agreed upon; and it is further expressly understood and 
agreed that no claim whatever shall at any time be made upon the 
party of the second part for or on account of any extra work or ma- 
terial performed or furnished, unless under and by virtue of this 
contract and not expressly barg: \ined for or specified therein, unless 
such extra work or material shall have been expressly required in 


‘writing by the party of the second part or its successors, the prices 


und quantities thereof having been first agreed upon by the con- 
tracting parties and approved by the chief engineer of the 
44 Toledo, Cincinnati and St. Louis Railroad Company. 

[t is further understood and agreed between the parties 
liereto that said party of the first part shall retain the possession of 
said dock and all the appurtenances thereto belonging until full and 
complete payment is made to him for the labor performed and ma- 
terial furnished thereon or secured to his satisfaction, and that he 
shall have a lien on al! said property to secure him the payment of 
the contract price for all said material and labor so furnished and per- 
formed by him. 

In witness whereof the parties to this contract have hereunto set 
their hands on the days and year aforesaid. 
THOMAS H. HAMILTON. 
THE TOLEDO, CINCINNATI AND 
ST. LOUIS R. R. CO., 
By Ek. E. DWIGHT, General Manager. 
W itnesses 
Hl. A. YOUNG & W. A. SARGENT, to E. E. D. 


THOMAS H. HAMILTON. 


Exuisit D. 
C 


Specifications for Additional Crib- Work Adjacent to the Maumee River 
Dock of The Toledo, Cincinnati and St. Louis h. h. Company. 


A length of two hundred and sixty-seven feet and twelve feet wide 
to be attached to the piece of seventy feet now building on the east 
end of the 500-foot dock, and being an extension of said seventy feet 
toward the north shore of the Maumee river, timbers above water line 

interlocking the two parts. 
45 This extension to have a grillage of 12 x 12 timber, and 
walls on the face to be 12 inches thick. All cross-walls and 
back walls to be 8 inches thick. Grillage to rest on even bottom 
twelve and one-half feet below the average height of river. All 
walls to extend two feet above this average height of river, making 
a total height of wall of fourteen and one-half feet. 

This extension can be built of soft wood ; cross-walls to be fifteen 
feet apart. 

Work and material shall be as specified in contract between the 
same parties dated March 20th, 1883, when not otherwise mentioned 
in present specifications. 

No dredging shall be deposited for embankment between crib and 
shore until piles are there driven. 


Articles of agreement made and entered into this second day of 
June, 1888, by ‘and between Thomas H. Hamilton, of the city of 
Toledo, party of the first part, and The Toledo, Cincinnati and St. 
Louis Railroad Company, a corporation under and by virtue of the 
laws of the State of Ohio, party of the second part, witnesseth : 

That the party of the first part, for and in consideration of the 
covenants and agreements hereinafter set forth, contracts and agrees 
with the party of the second part to construct two hundred and 
sixty-seven feet, lineal measure, of crib dock, according to the speci- 
fications hereto attached, marked “C,” and made part hereof, on the 
north bank of the Maumee river, 1n the city of Toledo, and east of 
the water-works property, at such place as the engineer in charge 
may direct, and do the dredging necessary to place, secure, and fill 

the same. 
46 That all material and work done under this contract, before 
being accepted, shall be subject to an inspection by an 
inspector appointed by the Toledo, Cincinnati and St. Louis Railroad 
Company, and such material or work as does not conform to the 
specifications set forth in this contract shall be rejected. 

And the first party further agrees to complete all said work accord- 
ing to said plans and specifications on or before the 15th day of 
August, A. D. 18883. 

And the said party of the second part, in consideration of the 
promises and covenants, agrees with the said party of the first part 
to pay fur constructing said extension of crib-work the following 
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prices, to wit: Ten dollars and twenty-five cents per lineal foot for 
dock built, measured in dock line. 

Twenty-one cents per cubic yard for all filling in the crib not 
taken from crib bottom, where it shall be necessary to handle such 
material twice. 

Fifteen cents per cubic yard, measured in the fill, for excavating 
erib bottom, when it shall be necessary to handle’ such material 
twice. 

Twelve and one-half cents per cubic yard, measured in the fill, for 
dredging foundation, in filling crib, and forming embankment 
behind crib, where it may be necessary to handle material only once. 

Eighteen cents per lineal foot for all elm piles driven in construc- 
tion of dock. 

Said second party further agrees to have an estimate made on the 
first of each month of all timber, piles, and other material put in 
place and excavating and filling made during the previous month, 

and shall pay the contract price for the same on or before the 
17 20th day of the month in which the estimate is made, less fif- 

teen per cent. thereof, which amount is to be retained by said 
second party until said work is finished. 

Said second party further agrees to have a final estimate made 
when said work is finished and to fully pay for the same within 
thirty days after its completion ; final payment not to be made until 
said party or the first part has first given a release from all claims 
and demands whatsoever growing out of this contract, presenting 
clear evidence that all bills against his work are fully paid and dis- 
charged. 

And it is also agreed that if in any event the party of the first 
part shall delay or fail to prosecute faithfully and dilligently the 
work in accordance with the specifications and requirements of this 
contract in either case the party of the second part shall have power 
to annul this contract by giving notice in writing to that effect to 
the party of the first part, and the party of the second part shall 
thereupon be authorized to enter upon and finish said work: Pro- 
vided, however, That if the party of the first part shall, by freshets 
or other force or violence of the eiements and by no fault‘of his own, 
be prevented either from commencing or completing the work or 
delivering the material at the time agreed upon in this contract, 
such additional time may, in writing, be allowed him for such com- 
mencement or completion as in the judgment of the second party 
shall be just and reasonable, but such allowance or extension shall 
in no manner affect the rights and obligations of the parties under 
this contract, but the same shall subsist, take effect, and be enforce- 
able precisely as if the new date of such completion had been the 

date originally agreed upon. 
18 And it is further expressly understood and agreed that no 
claim shall at any time be made on the party of the second 
part for or on account of any extra work or material performed or 
furnished, unless under and by virtue of this contract and not ex- - 
pressly bargained for or specified therein, unless such extra work or 
material shall have been expressly required, in writing, by the party 


t 
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of the second part or its successors, the prices and quantities thereof 
having been first agreed upon by the contracting parties and: ap- 
proved by the chief engineer of the Toledo, Cincinnati and St. 
Louis Railroad Company. 

It is further understood and agreed between the parties hereto 
that said first party shall retain possession of said dock or crib work 
and all theappurtenances thereto belonging until full and complete 
payment is made to him for the labor performed and materials 
furnished thereon or secured to his satisfaction, and that he shall 
have a lien on all said property to secure him the contract price for 
all said material and labor so performed and furnished. _ 

In witness whereof the said parties to this contract have hereunto 
set their hands on the day and year first aforesaid. 

TOLEDO, CINCINNATI AND ST. LOUIS R. R. CO., 
By E. E. DWIGHT, General Manager. 
THOMAS H. HAMILTON. 


49 The Toledo, Cincinnate and St. Louis R. R. Co. to T. H. 
Hamilton, Dr., Toledo, Ohio. 


1883. 

July. Por 500 lin. ft. crib dock, @ $31}-- $15,750 00 
a aes , a ee 910 00 
s¢ 267 ce cé 66 10! = y ie Wf: > 75 
“ ABS rT rT T; 144__ 6,597 50 
ae. ~~ pee” * ie. 18a 
“ 994 lbs. anchor rings, “ 12c¢. - 119 28 
“ 263 “ wro’tiron, extra, @ 5c. — 13 15 
“61 “ eart-washers, ee 2 44 

“excavating from channel, 7,034 
i: Sis Be iietitiewninwne 14,773 08 

“ excavating under crib, 6,283 cu. 
NN i sti tls cingsuhihcsebacuesin 942 45 

“ excavating under crib, 445 cu. 
SE, SEs i dimen enan D9 63 


42,974 88 


Less amount vouchered as follows: 


April voucher, I re ee 10,113 08 
May Fe ch diinihta Aidinteseicoecinrke vin: Cae 
66 66 299 CNSR CEC ON RE CT ae OSS 6] 

‘s " was: ores RO Tame " 9 455 35 
June " aN 10,309 87 


00,018 07 


a a 12,956 
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There is due and unpaid the following am’ts: 


COREE GEESE eccene swan cewmnmenen 6,451 16 
aia inci alah headacananiegnmccgesincel Wslabaaglctbiail tis 1,856 04 | 
| 4,595 12 
Ls ce ee a a 10,509 87 
‘This . ERE RTA MONS SEO IN NO 12,956 81 
27,861 80 
| cert the above statement is correct. 
Toledo, O., Aug. 25, ’83. 


S. ANTHONY, Auditor. 


Approved: 


Ms. 


ct 


{ 
{ 
LEDO, DELPHOs AND BURLINGTON | 


Kk. DWIGHT. 


\nd afterwards, to wit, on the 10th day of Dec., 1884, being 
day of the December term, A. D. 1884, of said court— 


the Honorable John Baxter, circuit judge, and Hon. Martin 


district judge 
aid court, viz: 


the following order was entered in said 


Order. Making Jas. M. Quigley et al. Co-complainants. 


ireuit Court of the United States, Northern District of Ohio, 


Western Division. 


sTRAL Trust Company oF New } 


and Others, Complainants, | 


iS, 


-No. 382. In Chancery. 


Co., and Others, Defendants. J 


this case comes on to be heard upon the application of James 


Charles T. Harbeck, and John McNab, committee and 
special trust agreement for Toledo, Delphos and Bur- 


it. R. Co., first-mortgage bondholders, to be made co-com- 


with the Central Trust Company of New York and for 
in amendment to the original bill filed in this cause by 
Central Trust Company of New York; and it now appear- 


the court that on the 10th day of November, A. D. 1884, the 


the United States for the district of Indiana did 
application and did, by order of court, admit said James 
Charles T. Harbeck, and John McNab as co-complain- 


use of The Central Trust Company of New York vs. 
lo, Delpho o burlington Railroad Company, The Toledo 
nd St L s Railroad Company, and others, now pend- 


uit court of the United States for the district of 
t now further appearing to the court that on the 5th 


mber, A. D. 18584, the said circuit court of the United 
tes for the district of Indiana did grant unto said co-com- 


atts leave to file in said cause their amendment to the 
ginal bill filed by the said The Central Trust Company of 
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New York, and that on said 5th day of December, 1884, said co- 
complainants did, pursuant to said leave of court, file in said cause 
their amendment; and it further appearing to the court that said 
co-complainants have delivered to the clerk of this court duly certi- 
fied copies of said orders of the circuit court of the United States for 
the district of Indiana of Nov. 10th and of Dec. 5th, 1884, and a 
duly certified copy of said amendment to the original bill filed by 
the said The Central Trust Company of New York: Now, there- 
fore, in pursuance of and in accordance with the order of this court 
entered in this cause on Dec. 19, 1883, the said application of the 
said James M. Quigley, Charles T. Harbeck, and John McNab to be 
made co-complainants with the said The Central Trust Company of 
New York in this cause in this court and for leave to file their said 
amendment to said original bill in this cause in this court is now 
eranted by the court; and it is now ordered that the said James M. 
Quigiey, Charles T. Harbeck, and John McNab be, and they are 
hereby, made co-complainants in this cause, and are hereby granted 
leave to file their said amendment to said original bill filed in this 
cause, and the clerk of this court is hereby directed to file said certi- 
fied copies of said orders of Nov. 10th and Dee. 5th, 1884, and said 
certified copy of said amendment in this cause. 


52 And afterwards, to wit, on the 10th day of December A. D. 
1884, the following amendment was filed in this cause, in said 
court, viz: 


Amendment to Original Bill. 


In the Circuit Court of the United States for the Northern District of 
Ohio, Western Division. 


THe CENTRAL Trust CoMPANY OF NEW YorK, JAMES M. 
Quigley, John McNab, and Charles 'T. Norbeck, and 
Others, Complainants, 

US. | > No. 382. 

Tue Tortepo, DeLpHos AND BuRLINGTON RAILROAD Com- 
pany, The Toledo, Cincinnati and St. Louis Railroad 
Company, and Others, Defendants. 


Come now complainants James M. Quigley, Charles T. Harbeck, 
and John McNab, and, by leave of court first had and obtained, file 
the following amendment to the original bill of complaint herein 
filed Oct. 20th, 1888, by the Central ‘Trust Company of New York, 
as trustee, to wit: . 

J, Your orators aver that prior to March, 1875, the Toledo and 
Maumee Narrow Gauge Railroad Company, a corporation of the 
State of Ohio, had organized a railroad company and projected and 
constructed and was operating a line of road from a point in the 
city of Toledo, Ohio, to the village of Maumee City, now South To- 
ledo, Ohio, the line of said Toledo and Maumee Narrow Gauge rail- 
road then running along Park avenue and the side of Broadway, 
in said city, to a point on said street known as Broadway ; that on 
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the 25th day of March, 1878, the city of Toledo, by ordi- 
duly enacted, gr: sir to the said Toledo and Maumee Nar- 
Gauge Railroad Company and to the Toledo and Grand Rapids 


Railroad Company, another corporation of the said State of 

Ohio, the right of way over and upon and the right to con- 

ict wy operate a railroad through and upon Canal ave- 

al ing between Vinton street and the Miami and Erie 

Mill street, the northerly thirty (30) feet of the abandoned 

f the Miami and Erie canal, and Washington street from Erie 

eet to Swan creek, in said city of Toledo; which said ordinance 

March 25th, 1878, was amended and the grant therein contained 

firmed by an ordinance of said city duly passed by the common - 

eof on the 6th day of October, 1879, to which said ordi- 

said ses your orators here now beg leave to refer the court 

same force and effect as if the same were here at large set 

hat under said grant of rightof way and under other grants 

rht of way, purchases, and condemnations made by said Toledo 

Maumee Narrow Gauge Ratlroad Company and its successor, 

the To De Iphos and Burlington Railroad Company had, prior 

he ] Tth day of January, 1580, constructed and was operating its 

d line of wihees in the said city of Toledo and from said city of 

lo to the village of Maumee City, now South Toledo, Ohio; that 

‘ine of railway so constructed and in operation belonging to 

| the property of the said Toledo and Maumee Narrow Gauge 

lroad Company and its said successor, the Toledo, Delphos and 

ngton Railroad Company, extended from the southeasterly end 

ington street, in the city of Toledo, Lucas county, Ohio ; 

thwesterly along Washington street tothe canal landsin said 

thence naar ee. along said abandoned canal lands to 

swan creek in said city ; thence over said Swan creek and the Miami 

Erie canal and over and along Mill street and Canal avenue, 

ity, to the westerly limit thereof, and thence across the 

westerly limit of said city of Toledo, and thence to the said 

a4 village of Maumee City, now South Toledo, in said Lueas 

ounty, Ohio; and that upon its said right of way and prop- 

| Toledo and Maumee Narrow Gauge Railroad Company 

| its said successor, the Toledo, Delphos and Burlington Railroad 

Company, there had constructed and owned certain shops, station 

nds, side-track grounds, main tracks and side tracks, and other 
facilities at and in said city of Toledo. 

[1. And your orators further aver that the said Toledo and Grand 

pids Railroad Company did not build, construct, or own any con- 


is line of railroad upon the right of way granted by said city 
said Toledo and Maumee Narrow Gauge Railroad Company 
Polede and Grand Rapids Railroad Company, but that said 


Maumee Narrow Gauge Railroad Company and its suc- 

y consolidation, the Toledo, Delphos and Burlington Rail- 
Company, did construct, own, and operate a line of railroad 
along, and upon said right so granted by said city; that said 
I (grand Rapids Railroad ( omp Many did, as your orators 

| ieve, construct a line of railroad from the end 
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of the said Toledo and Maumee Narrow Gauge railroad, at the vil- 
lage of Maumee City, now South Toledo, Ohio, to Waterville, in said 
State of Ohio, a distance of about six miles, and: that at and prior 
to the 17th day of January, 1880, said Toledo and Grand Rapids 
Railroad Company did not own or possess any line of railroad or 
any railroad property in said city of Toledo other than the right 
conferred by the city of Toledo to build and operate a line of rail- 
road as hereinabove described in said city jointly with the said 
Toledo and Maumee Narrow Gauge Railroad Company, which said 
grant of right of way was never used by said Toledo and Grand 

Rapids Railroad Company by the construction and main- 


dO tenance and operation of any continuous line of railroad 
thereon. 


III. That on or about the first day of May, 1879, the said Toledo 
and Maumee Narrow Gauge Railroad Company, the Toledo, Delphos 
and Indianapolis Railroad Company, a corporation organized and 
existing under the laws of the State of Ohio; the Delphos and 
Kokomo Railroad Company, a corporation organized and existing 
under the laws of the State of Ohio, and the Delphos, Bluffton and 
Frankfort Railroad Company, a corporation organized and existing 
under the laws of the State of Indiana, by proper and lawful agree- 
ments there made and entered into by and between said several rail- 
road companies, did consolidate the stock and franchises of said 
several railroad corporations with a single consolidated corporation 
under the name and style of the Toledo, Delphos and Burlington 
Railroad Company, said consolidated company then owning and 
operating a continuous line of road from the point hereinbefore 
designated, in the city of Toledo, to the village of Warren, in the 
State of Indiana, with an incompleted line of railroad from said vil- 
lage of Warren, in the State of Indiana, to the city of Kokomo, in 
sald State of Indiana; that by said consolidation the said consolli- 
dated company, the Toledo, Delphos and Burlington Railroad Com- 
pany, became the owner of all the railroad property, rights of way, 
tracks, side tracks, depot grounds, station grounds, shops, machinery, 
and all terminal facilities of and belonging to the said ‘Toledo and 
Maumee Narrow Gauge Railroad Company, subject only to the then 
outstanding debts and obligations of the said ‘Toledo and Maumee 
Narrow Gauge Railroad Company ; that on the 17th day of January, 
1880, the said consolidated company, the Toledo, Delphos and Bur- 
lington Railroad Company, executed its first mortgage or trust deed 

to secure the payment of $1,250,000 of bonds, conveying by 
D6 said trust deed to the Central Trust Company of New York 

all of its said line of railroad completed and projected from 
said city of Toledo to the city of Kokomo, in the State of Indiana, 
together with all and singular the rights of way, road-bed, made or 
hereafter to be made, its tracks, side tracks, stations, depot grounds, 
sidings, bridges, rails, fenees, machine-shops, buildings, superstruct- 
ures, and erections in any manner there ‘appertaining to or which 
should thereafter appertain unto said line of railroad, together with 
all the engines, cars, machinery, supplies, tools, and fixtures, which 
were there or should be at any time thereafter held, owned, or ac- 
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red by the said railroad company for use in connection with its 
said railroad, and all its depot grounds, yards, sidings, turnouts, 
sheds, machine-shops, leasehold rights, and other terminal facilities; 
at sa rtgage or trust deed was duly recorded in each of the 
several counties into and through which said line of railroad ran, 
s set forth in the second paragraph of the origina! bill of com- 
plaint filed herein by the Central Trust Company of New York ; 
said mortgage was duly recorded in the county of Lucas and 
State of Ohio on the 21st day of January, 1880; that said Central 
[rust Company accepted said trust and certified the said bonds 
under said trust — which said bonds are now outstanding ; 
hat on said L7th day f January, 1880, the said Toledo, Delphos and 
Burlington Railroad ¢ ompeny, b y proper corporate action, did make, 
cecute, and deliver to the said Central Trust Company its certain 
ber deed of trust or mortgage to secure the payment of $1,250,000 
er bonds known as “income bonds; ” that said Central Trust 
Company accepted said trust and certified said bonds, and that the 
ime lave been issued and are now outstanding. 

[V. And your orators aver that said first mortgage of the 


97 Toledo, Delphos and Burlington Railroad Company herein- 

above deseribed in [is] a first and paramount lien upon all the 
railroad, rights of way, grounds, superstructures, buildings, property, 
ind terminal facilities of any and every kind and nature whatsoever 


at any time belonging to the Toledo and Maumee Narrow Gauge 
Railroad Company and at any time owned or acquired by the said 
Toledo, Delphos and Burlington Railroad Company at and within 
the said city of Toledo, State of Ohio, whether owned or acquired 
before or since the execution of said first mortgage of January 17th, 


LSSO. 
And your orators further aver that the said second mortgage or 
trust deed executed to secure the said bonds known as “ lecomne 


bonds 18 a second lien upon all of said property belonging to elther 
the Toledv and Maumee Narrow Gauge Railroad Company or to the 
Toledo, Delphos and Burlington Railroad Company by its said con- 
solidation, and upon all the property and rights conveyed to and ac- 
juired by said Toledo, Delphos and Burlington Railroad C ompany 
iny time since said aserselish ition. 
\. Your orators further aver that after said Central Trust Com- 


pany of New York had accepted the trust in said two mortgages de- 
scribed in the fourth paragraph of this amendment and after the 


said bonds secured by said two mortgages had been issued and were 
outstanding, to wit, on the 2lst day of June, 1880, the said Toledo, 
Deiphos and Burlington Railroad’ Company executed its certain 
other rnortgage known as the “ terminal trust mortgage,” by which 
said railroad company attempted to secure the payment of y eet 

bonds known as “Series A, terminal trust, first-mortgage bonds ” 
by conveying and mortgaging all of its railroad, rights of 
way, property, and terminal facilities at and within 


. the corporate lim: of the said city of Toledo, State 


of Ohio; that in said terminal trust mortgage said 
Central Trust Company of New York was made trustee; 


>) 
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that said Central Trust Company accepted said trust and 
certified said bonds, and your orators are informed and believe that 
the same have been issued and are now outstanding; but your 
orators aver that said terminal trust bonds and said terminal trust 
mortgage are nota first and prior lien upon ary of the railroad, 
rights of way, property, and terminal facilities of the said Toledo, 
Delphos and Burlington Railroad Company at and within said city 
of Toledo, but that ‘said terminal trust mortgage and said bonds 
issued thereunder are subject and junior to the said first mortgage 
executed on January 17th, 1880, and the bonds issued thereunder 
and are subject and junior to the said second mortgage executed by 
said Toledo, Delphos and Burlington Railroad Company on said 
17th day of January, 1880, to secure the “income bonds,” as herein- 
before set forth; and your orators aver that they are informed and 
believe that the holders of the bonds issued under said terminal trust 
mortgage and the Central Trust Company, as trustee In said terminal 
trust mortgage, are claiming and asserting that said terminal trust 
mortgage is a first and paramount lien upon all the railroad, prop- 
erty, and terminal facilities of said railroad company at and within 
said city of Toledo, and that the same is superior in lien to the said 
first mortgage executed on said 17th day of January, 1880, and that 
said bondholders are seeking and intending to foreclose their said 
inortgage and sell said railroad and terminal facilities at and within 
said city of Toledo to secure the payment of their said bonds, to the 

great prejudice and injury of your orators as the holders of the 
o9 bonds issued under said first mortg: ige of January 17th, 1880, 

hereinabove described. 

VI. Your orators further aver that on or about the 12th day of 
April, 1881, the said Toledo and Grand Rapids Railroad Company 
conveyed all of its line of railroad and property by proper deed of 
conveyance to the said Toledo, Delphos and Burlington Railroad 
Company, but that prior to said conveyance, to wit, on the 4th day 
of September, 1880, said Toledo and Grand Rapids Railroad Com- 
pany made and executed its certain pretended mortgage and trust 
deed, pretending to convey to the said The Central Trust Company 
of New York all of its railroad, rights, and property at and within 
the said city of Toledo, but your orators aver that said Toledo and 
Grand Rapids Railroad Company owned and possessed at said date 
last named no railroad, buil lings, superstructures, property, or 
terminal facilities at and in said city of Toledo other than the naked 
grant by said city to construct and operate a line of railroad on and 
along Canal avenue, in said city, jointly with the said.Toledo and 
Maumee Narrow Gauge Railroad’ C ompany, as hereinbefore set 
forth, and therefore your orators aver that said pretended mortgage 
of September 4th, A. D. 1880, conveyed nothing to said Centr: “al 
Trust Company, excepting only said unused grant of said city of 
Toledo. 

VII. Your orators further aver that all the railroad, property, 
rights, and terminal facilities alleged to be conveyed by the said 
terminal trust mortgage were owned by and in the possession of and 
were being used by the said Toledo, Delphos and Burlington Rail- 
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road Company at the time of the execution of the said mortgage of 
January 17th, 1880, and at the time the said bonds held and repre- 
sented by your orators were issued under said first mortgage or have 

been acquired by the said Toledo, Delphos and Burlington 
60 | Railroad Company and its successor, by consolidation, the 

Toledo, Cincinnati and St. Louis Railroad Company, since 
the execution of said first mortgage of January 17th, 1880, and are 
ail subject to said mortgage asa first and paramount lien thereon. 

Your orators would further show the court that since the exécu- 
tion of their said first mortgage, to wit, on or about the 9th day of 
September, 1580, the said Toledo, Delphos and Burlington Railroad 
Company bought of the city of Toledo a large and valuable tract of 
land in said city adjoining and adjacent to the right of way of said 
railroad, paying said city therefor the sum of $10,000.00, a more 
pAarcl ular deseription of which sald lands is as follows, to wit: 

All that part of the lands known as the Manhattan Branch of the 
Miami and Erie canal, now abandoned, which are included and lie 
between Swan creek and Washington street, in the city of Toledo, 
Lucas county, State of Ohio, not heretofore sold, and especially ex- 
cepting a certain part of said lands lying between Erie and Wash- 
neton streets, as above deeded by the said city of ‘Toledo, on the 
lUth day of March, A. D. 1880, to Mary Bodette; also excepting 
that portion of said described lands heretofore set apart for railroad 
purposes by the city of Toledo, by ordinance of the common council 
of the sity of Toledo, passed October, A. D. 1879, and that said 


Toledo, Delp ts onan Burlington Ri ilroad C ompany, by and through 
ts agent, Geo William Ballou, made defendant hereto, purché ased 
ind aequire d certain other valuable lands and rights in said city of 
foledo; all of which your orators are not able to describe with 


ticularity, but part of which are [is] described as follows: 
lhe northeast 90 feet of the north half of lot 290, in the Port 
Lawrence division of the city of Toledo, Lucas county, Ohio, 
6] being 5V feet front on Washington street and extending back 
depth 90 feet; also that part of lot 17, river tract nine, 
township three, U.S. reserve, &c., described as commencing on the 
ist line of river tract nine aforesaid, at a point ; 306 feet north from 
the center of South street of said city, ranning thence westerly and 
irailel with the said center of said South street to the southeast 
ine of Canal avenue, extended ; thence southwest along the south- 
ist line of said Canal avenue, extended, to the west Jine of said lot: 
17 ; thence north along said west line tothe Wabash and Erie canal ; 
thence northeast along the line of the canal to the east line of said 
ver tract nine; thence south along the said east line to the place 
beginning, contalhning five and hnine-tenths. aeres, more or less; 
roth Inclusive, of the east South street 
uidition to the city of Toledo, Lucas county, Ohio; also that part 
if | number 1lo, in river tract ten, U. S. reserve, &e., between 
Niiam wna lcrie canal and rat line parallel thereto, LOU feet south - 
Cust ri there iron, which said lands your orators aver are subject 
to the len of their sald mortgage of January 17th, 1550, as after - 
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aequired property of said Toledo, Delphos and Burlington Railroad 
Company. 

Your orators would further aver that several other pieces of prop- 
erty of great value to said railroad company have since the execu- 
tion of said mortgage of January 17th, 1880, been purchased or 
condemned or contracted for, to enable the said Toledo, Delphos 
and “Burlington Railroad Company and its successor, the Toledo, 
Cincinnati and St. Louis Railroad Co., to extend its tracks to the 
navigable portion of the river in said city of Toledo; that your 
orators are unable to particularly describe said lands, rights of way, 
and privileges, but aver that the same are of great value, and that 
they are subject to the hen of the said mortgage of January 17th, 

1880, as after-acquired property of said railroad company ; 
62 that your orators are informed and believe that the legal title 

to some of said lots and lands last above mentioned has been 
taken in the name of one George William Ballou, an officer or agent 
of said Toledo, Delphos and Burlington Railroad Company, and its 
successor by consolidation, the Toledo, Cincinnati and St. Louis 
Railroad Company, but that said lands so conveyed to said Ballou 
and of which he holds the legal title do in equity belong to and 
are the property of the said Toledo, Delphos and Burlington Rail- 
road Company and its said successor by consolidation, the Toledo, 
Cincinnati and St. Louis Railroad. Company, and are subject to 
your orators’ said mortgage, the same being held only in trust by 
said Ballou; and your orators aver that a partial and the best 
description of which they are capable of said lands and rights, the 
title to which was taken and is held by Ballou in his own tame 
and of which the said Toledo, Delphos and Burlington Railroad 
Company and its said successor by consolidation, the Toledo, Cin- 
cinnati and St. Louis Railroad Company, are the equitable owners, 
and which said lands your orators aver are held only in trust for 
said railroad companies by said Ballou and are subject to the said 
first mortgage of January 17th, 1880, is as follows, to wit: 

(1.) Lots number- 65, 66, 67, and 68 of Shaw’s and Wells’ addi- 
tion to the city of Toledo, Lucas Co., Ohio. 

(2.) Lots 79, 80,81, 82,83, and 84 of Shaw’s and Wells’ 2nd addi- 
tion to the city of Toledo, Lucas county, Ohio. 

(3.) Alsolots Nos. 8 and 9 of river tract No.7, in the U.S. reserve 
of 12 miles square at the foot of the rapids of the Miami of Lake 
Erie, lying southeasterly of the right of way of the Toledo, Wabash 
and Western railway and running from said right of way to the 
channel of the Maumee river. 

(4.) Being part of lot No. 36, lying on the northwest side of 

Sophia street and on the southeast side of Conant street, In 

63 South Toledo, formerly Maumee City, more fully deseribed 
as follows: Beginning at a point on the northwesterly side of 

Sophia street 117 feet southeast from the west corner of Sophia and 
Conant street; thence southwesterly along the northwesterly line of 
sald Sophia street a distance of 5 LS feet, more or less, to the north 
corner of Sophia and Allen street; thence in a northwesterly direc- 
tion along the northeasterly line of Allen street a distance of 200 
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feet to a point; thence in a nort hwesterly direction aiong a 
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All that part of lot No. 17. in river tract No. 9 in the U.S. 


12 miles square at the foot of the rapids of the Miami 
erie, Which lies between the track of the » W abash, St. Louis 
| the Maumee river, all inthe city of Toledo, 

inty, Ohio, excepting all rights belonging and attached 


lescribed lands in and to the reparian rights of the 


\| iumee river, which rights are reserved to the benefit 


ic M. Po i former grantor of said lands. 
‘ ‘ ‘ ‘ " + AY ar P i 4 Y ’ 
iat portion of lot No. 15 in river tract No. 8,in the U.S. 
, ? 
2 les square at the foot of the rapids of ts Miami of 


Lake Erie, which lies between the land owned by the Toledo 

| Western etapa Company and the Maumee 

her with all the reparian a belonging to the 
being situated in the city of Toledo, Lucas county, 


e convevatices to which said lands and premises last above 

nd mentioned the said Ballou took in his own name and 

is legal owner thereof while he was acting as the finan- 

: rustee for the said Toledo, Delphos and Burlington 
| (ompany and its successor, the Toledo, Cincinnati and 


Railroad Company, without right and in violation of his 
D | encial agent and trustee aforesaid, 
ts upon said land and premises being made by said Bal- 
inds belonging to said railroad company. 
rs further show that they are informed and believe that 
and Margaret C. Ballou, his wife, on or about the 
ovember, 1550, by a pretended mortgage or convey- 
ie sort, pretended to convey certain of said property, of 
je so held the legal title, to the Central Trust Company of 
York for a consideration of $40,000.00, face value of said term1- 
ls, but vour orators aver that said transaction and said pre- 
mortgage were without authority of law and are invalid and 


ur orators further aver that they are informed and believe 


i. Phillips, harles L. Luce, John , Newton, Martha Steb- 


(reorge Stebbins, and Thomas H. Hamilton are asserting and 
ome right or interest In some of the lands and property 
of ¢ | | ing to and equitably the property of 

Poledo, Delphos and Burlington Railroad Company and its 
iccessor, the Toledo, Cincinnati and St. Louis Railroad Com- 


inv, and subject to sald first mortgage of January 17th, 
ISSO; therefore they are made defendants to answer as to 
. ? } ; : > 
ight or interest claimed by them or either of them. 
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VIII. Your orators would further show that after the execution 
of said mortgage of January 17th, 1880, by said Toledo, Delphos 
and Burlington Railroad Company upon its road and property ex- 
tending from said city of Toledo, Olio, to said city of Kokomo, In- 
diana, about $240,000.00 of the cash proceeds of the sale of said 
bonds issued under said first mortgage was expended in construct- 
ing what was called the “ Kokomo Extension,” which was the line 
of said railroad from the village of Warren, in the State of Indiana, 
to the city of Kokomo, in said State of Indiana; that said extension 
was so built and constructed with the cash proceeds of the sale of 
said first-mortgage bonds of said Toledo, Delphos and Burlington 
Railroad Company, but that the said line of railroad from Warren 
to Kokomo aforesaid was constructed under the franchises of a cor- 
poration of the State of Indiana known as the Frankfort, St. Louis 
and Toledo Railroad Company, which said last-named company was 
not taken into the consolidation forming the said Toledo, Delphos 
and Burlington Railroad Company; but your orators aver that on 
or about March 27th, 1880, the said Frankfort, St. Louis and Toledo 
Railroad Company made and entered into a contract with a build- 
ing firm known as H. R. Low and Company for the building of its 
line of road between said village of Warren and said city of Kokomo, 
by the terms and considerations of which said contract the said H. R. 
Lowand C prnntags were to receive in full payment for the construction 
and equipment of said road (1) the local aid voted thereto by the mu- 
nicipalities along the line of said road and local contributions to the 


amount.in the aggregate of four thousand dollars per mile; (2) 
66 the first- mortgage bonds of said Frankfort, St. Louisand Toledo 
poe sy Company to the amount of six thousand dollars per 
mile; (3) eight hundred thousand dollars of the capiti al stock of said 


i sand St. Louisand Toledo Railroad C _—_ iny, the same being by 
the terms of said contract all of the capital stock thereof; that after 
making and entering. into said contract with said Frankfort, St. Louis 
and Toledo Railroad C ‘ompany the said contractors, H.R. Low and 
Com pany, under the firm name and style of A. G. Wells and Com- 
pany, the parties in both firms being the same persons, entered into 
a contract on July Sth, 1880, with said Toledo, Delphos and Burling- 
ton Railroad Company for the building of the same line of road, to 
wit, from the village of Warren to the city of Kokomo, by the terms 
of which said contract the said Toledo, Delphos and Burlington Rail- 
—_— Company agreed to pay to the said A. G. Wells and Company 
$9,000.00 per mile j in cash for the construction of said railroad from 
Warren to Kokomo,and said Toledo, Delphos and Burlington Rail- 
road Company, in addition to the said sum of $5,000.00 per mile to 
be paid in cash to said A. G. Wells and Pages. cig further agreed 
that there should also be paid to said A. G. Wells and Company all 
local aid of any kind, but without i ment or guaranty of the 
re: Toledo, Delphos and Burlington cae C ompany to the said 
A. G. Wells and C ompany ; and the said A. G. Wells and CG ompany 
mt their part agreed, for said consider: er na be paid to them, as 
above set forth, by the ‘said ‘Toledo, De ‘I phos and ion Rail- 
road Company, that they, the said A. G. Wells and Company, would 
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the said Toledo, Delphos and Burlington Railroad Company; and 
said A. G. Wells and Company further agreed to procure the direct- 
ors of said Frankfort, St. Louis and Toledo Railroad Company one 
by one to resign, and that they would procure the election of a 
board of directors to be designated by the said Toledo, Delphos and 
Burlington Railroad Company or its board of directors or officers. 

That said line of road between Warren and Kokomo was con- 
structed by said A. G. Wells and Company under the said last- 
named contract between said A. G. Wells and Company and the 
Toledo, Delphos and Burlington Railroad Company. 

And vour orators are informed and so aver that the said 

69 A. G. Wells and Company did in all things comply with their 

said contract, and did pay off and satisfy all claims and float- 

‘Ing debt against the said Frankfort, St. Louis and Toledo Railroad 

Company, and did deliver to said Toledo, Delphos and Burlington 

Railroad Company more than two-thirds of the capital stock issued 

by said Frankfort, St. Louis and Toledo Railroad Company, as by 
said contract required. — 

And your orators further aver that on or about the 17th of Sep- 
tember, 1880, the said Frankfort, St. Louis and Toledo Railroad 
Company executed its mortgage for $264,000.00 to one Conrad N. 
Jordan as trustee, and caused the same to be duly recorded in the 
counties through which said line of railroad runs. 

And your orators are informed and aver upon information and 
behef that only $90,000.00 of said bonds, so provided for by said 
mortgage, were ever issued, and that said $90,000.00 of bonds were 
issued to H. R. Low and Company under their said contract with 
the said Frankfort, St. Louis and Toledo Railroad Company, as 
hereinabove mentioned and described, and that the said A.G. Wells 
and Company, being the same persons as those composing the firm 
of H. R. Low and Company, did, under their said contract last 
above described, between them, the said A. G. Wells and Company 
and the Toledo, Delphosand Burlington Railroad Company, deliver 
to the proper officer of the said Toledo, Delphos and Burlington 
Railroad Company the said $90,000.00 of bonds issued by the said 
Frankfort, St. Louis and Toledo Railroad Company and delivered 
to them, which said bonds were so delivered by A. G. Wells and 
Company to the Toledo, Delphos and Burlington Railroad Com- 
pany under and pursuant to their said contract, and that no other 
bonds were ever ’ssued under the said Frankfort, St. Louis and To- 
ledo Railroad Company first mortgage, as your orators are informed 
and believe. 

And your orators further show the court that the said 
70 $90.000.00 of Frankfort. St. Louis and Toledo Railroad Com- 
pany first-mortgage bonds issued and delivered to the said 
Toledo, Delphos and Burlington Railroad Company under said 
contract between said railroad company and said A. G. Wells and 
Company are now in the custody and possession of one Herbert 
Steward, of Boston, an officer of the Toledo, Delphos and Burling- 
ton Railroad Company, and of its successor, the Toledo, Cincinnati 
and St. Louis Railroad Company. 
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issue and be served upon them or either of them so coming within 
the jurisdiction of this court. , 

And your orators pray that the said Toledo, Delphos and Burling- 
ton Railroad Company first mortgage, executed and dated January 
l7th, 1880, may be held and decreed to be a first and paramount 
lien upon all the property, railroad, tracks, buildings,superstructures, 
rights of way, lands, depot grounds, privileges, franchises, and all term- 
inal facilities at and within the said city of Toledo that at any time be 
longed to or were acquired by the said Toledo and Maumee Narrow 
Gauge Railroad C ompany, and that belonged to or were acquired 
by the said Toledo, Delphos and Burlington Railroad Company and 
its successors by consolidation, the said Toledo, Cincinnati and St. 
Louis Railroad Company, and that said first mortgage of January 
\7th, 1880, may be held and decreed to bea lien upon said prop- 
erty superior and paramount to the lien of the said Toledo, Del- 

phos and Burlington Railroad Company terminal trust first 
76 mortgage dated June 21st, 1880, and executed July Ist, 1880; 

that the said Herbert Steward may be ordered to bring into 
court the said bonds issued by the Frankfort, St. Louis and Toledo 
Railroad Company; that said bonds may be cancelled and seid 
mortgage decreed released and satisfied, and that said line of rail- 
road from Warren to Kokomo may be decreed to be the property of 
the Toledo, Delphos and Burlington Railroad Company and subject 
to said mortgage of January 17th, 1880, as a first and paramount 
lien thereon — vour orators pray that the said first mortgage of 
January 17th, 1880, may be foreclosed by proper decree of this court 
and the said mortgage ed property sold and the proceeds of sale 


ApS 
applied to thie pay ment of the bonds and coupons secured by said 
first mortgage of January 17th, 1850, as prayed by and in the said 


original bill of complaint, to-which this 1s an amendment: and 
your Oraiors pray for all such other and turther relief as to the court 
shall seem to be just and according to equity and good conscience 
McDONALD. BUTLER axp MASON 
Solicitors to) Sei nears James M Guigle 


tj 
Charles re a Harbeck, and Johiu Me Na 


And atterwards, to wit, on the 10th Ga \ f December, A. D. 15854, 

LL following order was entered 1n this cause In sald court, v1z 
(pr der Appoenting A. * 4 Ricks Spec. Master. 
¥ s] ‘ ‘ : j * 47 ’ : . 4 AY +t ry 
In the Cireuit Court of the United States, Northern District of Ohio, 
Western Division. 
a i ‘ , 4 . . . ‘ 
Ui CHE CENTRAL ‘TRUsTtT CoMPANY OF NEW YORK, on Trenton ) 
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THOMAS H. HAMILTON. 
tember 5th, 18838, in Vol. 5 of Liens, pages 155 to 164, inclusive.”) 
(Said papers are attached, marked Exhibit 85.) 


Q. When was this work done for the railroad company—between 
what dates ? 

A. It was commenced some time in March and finished the fore- 
part of August. 

Q. How was the work estimated and by whom ? 

A. It was estimated monthly by the engineer 

(J). By the engineer of the company ? 

A. Railroad company. 

(. And were you paid upon such estimates ? 

A. Once. 
79 Q. When payment was made? 
A. When payment was made. I got the first estimate, 

$10,000. 

Q. How much was paid on the contract and when ? 

A. Well, $15,000. ‘The first estimate was $10,000 and the next 
estimate was $15,000. I got $5,000 of that. I got in all $15,000. 

(). Attached to Exhibit 85 isa statement of account. I will ask 
you to examine it and state whether it is a correct statement of ac- 
count between you and the company at that date. 

A. Yes, sir; that is a bill made up by my clerk and certified to 
by the auditor and Mr. Dwight. 

. Who was Mr. Dwight? 

A. He was general manager at that time. 

(. Is that a correct statement of the account due you at the pres- 
ent time with interest ? 

A. Yes, sir. 

Q. Has there been any money paid you since this statement was 
made ? : 

A. No, sir; I am sorry to say there has not. 


Mr. Pratt: 

Q. Can you state the date in March at which you commenced the 
work ? 

A. I think the contract shows that. I can refer to that and find 
out. 

Q. If there is anything that you can show from the papers or 
otherwise it will save us looking for it. See if there is anything by 
which vou can tell the date in March at which you commenced your 
work. 

A. That is dated the 21st of March. I had ordered my timber a 
few days previous to that probably. 

Q. Did you commence work immediately upon the execution of 
this contract ? 


A. Yes, sir. 
(Mr. Pratr:) 


(). W hen did you complete the work 9 
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(Mr. Prarr :) 


(). Is the property now so protected so that it is not likely to be 
carried out by the flood ? 

A. I have not visited the property but once since I quit there. 

Q. At the time you quit there ? : 

A. Yes, sir; it was. I should judge that the filling had settled 
some—washed down. I should say that the upper end required 
fixing to protect it in case of a heavy flood. 

Q. Is there danger of the ice running in between the crib and the 
shore, and cutting it out in that way? 

A. Yes, sir; for the lower end is not up, only level with the water; 
no chance to stop it from going through there. 


Defendant Hamilton, further to manitain the issueon his part, 
called as a witness one Epwarp k&. Dwiaut, who, first being duly 
sworn, testified as follows: 


Testimony of E. £. Dwight. 
Direct examination by Mr. Scort: 


Were you connected with the Toledo, Cincinnati and St. Louis 
Reilro ad Company in the year 1883; and, if so, in what capacity ? 
A. I was appointed general manager of the TT. ¢ and St. L. in the 
arly part of April, 1885. 
Q. How long did you remain in that position ? 
A. Until the receivership ; the Ist of August. 
Q. Were you the first receiver appointed by the court? 
A. I was appointed receiver the Ist of August. 
(. While you were connected with the road were you construct- 
ing the dock on the Maumee river here in Toledo ? 
The work was in progress when I came here. 
(). Who was doing that work ? 
A. Mr. T. H. Hamilton. 
. Was the work hieted as far as it was finished while 
82 you were in charge of the road ? 
A. Yes, sir. 
(. Were the estimates returned to you by your engineer? 
A. The estimates were made by the engineer and voucher made 
by him and certified to, and afterward approved by me. 
(). Was the work done to the satisfaction of you and your en- 
gineer ? 
A. Yes, sir. 
(. And approved by you? 
Yes, sir. 
Q. Do you know the amount of money that was paid to him ? 
A. No; I don’t. That is a matter of record. I don’t recollect the 
figures. 
Q. Do you know the amount of money the it was received by him 
at the time he quit the work ? 
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recollect. My impression is it was somewhere 


work was finished was it accepted by you for the 
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ting then for the company or as receiver ? 
be a little difficult to answer that question. It 
the work. The work was practically finished 
\ugust, and, as Mr. Hamilton stated a little while 
| of the crib had been placed in position, and it 
it to hold it there. That work was done about 
ist. When the work was finished the engineer made 
ering the balance of the work, which I approved. 


me 


ippointed receiver about the Ist of August? 


member the date you were appointed receiver ? 
was on the first—the Ist or 2nd. 
e did you commence to be general manager? 
\pril—the 4th of April—my recollection is. 
ntract was entirely completed, was it—what was 
iin the contract ? 
Yes, sir: I think so. That is my recollection of it. 
s contemplated was not done. There was simply work 
protect the timber-work from being carried away. 
earry the work further back and make the dock in 
ber-work, but there was only sufficient filling put in 
t it from the ice and preserve it. 
‘t was done after you were receiver was simply to pre- 
ud be en done before t | 


rate voucher or estimate made of that work ? 
| Was all treated as one. 


Hlamilton, further to maintain the issues on his part, 
witness one G. 8S. Anrnony, who, being first duly sworn, 
iows 


Testimony of G. S. Anthony. 


Direct examination by Mr. Scort: 


Wi ' wmvyour occupation ? 


| am acting as‘auditor for the receiver of the T., C. and St. L. 


long have you occupied that position ? 

Vell, sinee the beginning of the receivership, August, ’83. 
» that time I acted in the same capacity for the company. 
llow long have you been auditor for the company ? 

Since the Oth of M: ay, LSS8. 

Were you auditor of the company at the time Mr. Hamilton 
constructing a dock for the company here? 
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A. Yes, sir. 

(. What date was that, about ? 

A. The work had commenced before I came in as auditor, and I 
passed on all of his accounts. 

(). How were his accounts audited ? 

A. Monthly, on the estimates furnished me by the chief engineer. 

(. Have you a statement of the account as it now stands with 
Mr. Hamilton on your books ? 

A. Yes, sir. 

(. From your account what is the amount due him at the time 
when the work was finished ‘ ? 
84 Q. ea it ‘correspond with his statement of account at- 

tached to this paper, which is called Exhibit No. 85? 

A. Yes, sir; I have compared it. 

@. And your books show, then, that there was $27,861.80 due him 
on the Ist of August, 1883? 


A. Yes, sir. 
Q. Has there been any money paid to him on that account since? 
A. No, sir. 


Q. Or any payments made in any other way than by money ? 
A. No, sir. 

(). So far as your books show, that amount is still due him ? 
A. Yes, sir. 


Mr. ScRIBNER: 


Q. How much had been paid Mr. Hamilton on account of this 
work? 

A. $15,115.08. 

@. When and by whom was that payment made ? 

That payment was made by the cashier of the company, Mr. 

Aikin. | 

Q. What company? 

A. Of the T., C. and St. L. Railroad Company. 

Q. Of course that was some time subsequent to the making of the 
contract ? 

A. Yes, sir. 

Defendant Hamilton, further to maintain the issues on his part, 
called.as a witness H. A. Young, previously sworn, who testified as 
follows : 


Testimony of H. A. Young. 


Direct examination by Mr. Scort: 


Q. Were you the engineer in charge of the work done by Mr. 
Hainilton on this dock ? 

A. Yes, sir; [ made all the estimates on the work, € except one. 

(J. Were those estimates returned to the company ? 
A. They were. 
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(). Do you know anything about the condition of his account with 
company—how much is due him at present—do you know any- 
ng about that, of your own knowledge? 
\. No, sir; I don’t remember. 
\. Was the work done according to contract? 
A. Yes, sir. , 
(). Satisfactory to you as representative of the company ? 
A. Yes, sir 
() As far as you know, were the terms of the contract strictly com- - 
d with 
Yes, sir 
() And your estimates were approved by the company ? 
\ Lpprove d by the chief engineer. 
lant Hamilton, further to maintain the issues on his part, 
is a witness one ‘T. A. Puitiips, who, first betng duly sworn, 
is follows 
Testimony of T. A. Phillips. 
examination by Mr. Scott: 
x the year 1883 were you connected with the Toledo, 
ind St. Louis Railroad Company; and, if so, in what 
o- 
Ist of March, 18835, I was the general manager. 
iy contract made for the construction of a dock on 
\ ver while you were in charge of the road ? 
nk the contract was ciosed up. I don’t think it had 
»y request of the president, Mr. Phillips, [ asked Mr. 
na bid. I don’t remember whether the bid was 
tract drawn up and signed before I left or not, but 
i. ‘There were other parties put in a bid at the 
gotiations with Mr. Hamilton conducted through 
irtly through me. The matter was talked of be- 
nt and myself, and I talked with Mr. Hamilton 
cineer was to get up the plans, and he was busy at 
se suggestion was it that you went to Mr. Hamilton or 
get bidders for the construction of this dock ? rf 
bs, the president, 
» Was Mr. Ballou connected with the road at that time— 
erstood that he was. He came here and 
ist be built, and brought a civil engineer here 
eht—Jonathan Dwight—an expert, and Mr. 
i myself went there the last time he was 
er,and Mr. Dwight decided where 
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A. We talked it all over and looked the ground over, and when 
we came back to the office Mr. Ballou said that was the place. They 
wanted to put the dock on the company’s grounds, so that they would 
have to buy as little property from other parties as possible. That 
was the idea Mr. Ballou had. 

Q. Did Mr. Ballou speak of this particular tract as the company’s 
grounds to you? 

A. He did. 

(. Do you know whether Mr. Ballou was a director of the com- 
pany at that time or not? 

A. I don’t know officially; it was my understanding that he was. 
I don’t know officially that he was; but it was my understanding 
that he was a director all the time. We had to obey instructions— 
that is, so far as appointing officers. In one instance he ordered me 
to appoint a certain man as paymaster and assistant treasurer and 
it was done, and I understood, although I didn’t know officially, 
that he was a director. It was my understanding that he was; but 
he had authority in some way—at least we recognized that he had 
authority. 

(). Was the dock finally constructed on the ground selected by 
Mr. Ballou and this engineer ? 

A. I don’t know, sir; I left before it was done. 

Q. With reference to the ground selected by Mr. Ballou 
87 and this chief engineer, where was it located ? 

A. It was located on land—ground—that I understood be- 
longed to the company. 

Q. I mean where is it located with reference to other parts of the 
road—what part of the river bank, if on the river bank, &e. ? 

A. It is the right-hand side as you go up the river on the river 
bank—that is, on the river. | 

(. Do you know where the side track leading down to the river 
bank struck the river bank—do you know the location? 

A. No, Sir. 

(). How near it was to where that side track reaching down to the 
river bank would strike the river bank ? 

A. They had to go over private property getting tothe river bank, 
striking their own land, and we were authorized to purchase that 
land. | 

(. Do you know whether there was any change made from the 
first location made? 

A. I don't know. 

(. You don’t know that there was any change made? 

A. No, sir; it was decided to go along this main street, and I got 
permission from the common council to go along. The work had 
to be done within a year. | ; 

Q. Do you know who the property was bought from that the dock 
was located upon by this engineer? 

A. I can’t remember now. Mr. Luce had charge of that. I au- 
thorized Mr. Luce to go ahead and negotiate for that property. 
There were several parties owned the property. 
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$800,000 should be raised, and should be expended where it would 
do the most good here, for bringing the property out and increase 
the facilities, and he thought —; we had walked this Swan creek all 
over two or three times to look where the best place was to put this 
dock, and they decided that they would have to havea dock in 
order to have a place for grain. Ballou decided to have it up on 
the company’s property. Mr. Phillips wanted it on the old King 
dock down here, but how in the world they were going to get down 
there was the question. We had no money; we went that all over 
time and time again. When Ballou came and brought that man 
Dwight as an expert he decided it must be put on that property, 
and we got that man—what do you call him—to get the 
90 ground; over that track (indicating) and come down over that 
track (indicating). 

Q. That was named ? 

A. Yes, sir. 

Q. Right of way for property above the water-works was ob- 
tained ? 

A. That Mr. Luce obtained ; I don’t know anything about it. 

Q. You hadn’t anything to do with that? 

A. No; I left before that. 

Q. They were in process of negotiation when you left ? 

A. Yes, sir. 

T. H. Hamilton, further to maintain the issues on his part, called 
as a witness JAMES IRVINE, previously sworn, who testified as fol- 
lows: 


Testimony of James Irvine. 


Direct examination by Mr. Scott: 


Q. What day did your official relations with the railroad com- 
pany cease? 

A. I remained a director of the company until some time during 
1881, later in the year, but I resigned all active connection with the 
company’s affairs in February, 1881. 

@. You still remained as a director after that? 

A. Yes, sir. 

Q. Until the fall of 1881, probably ? 

A. I can tell pretty near; I think it was up until the consoli- 
dating with the Dayton and Southeastern railroad. 

(. You were a director up to April 12, 1881 ? 

A. Yes, sir. 

Q. Did you resign at that time? 

A. There was a consolidation between the Dayton and South- 
eastern and the Toledo, Delphos and Burlington Railroad Compa- 
nies and new directors were elected following the consolidation, at 
which I was not elected. I had resigned as vice-president and 
director, but my resignation hadn’t been accepted up to that day. 

Q. Prior to this time had the railroad company purchased any 
river front? 
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what I could buy it for. It hadn’t become known outside of old Mr. 
Wells ard George Stebbins what I was—atall. I worked around 
through different parties and [ had an opportunity to buy that 
property very cheap. Mr. Earl lived in Brooklyn and I negotiated 
for his through different parties—all through—one way and an- 
other—different real estate, different people. 

(. As to their final purchase and how they were paid for, you 
don’t know ? | 

A. No, sir; only by hearsay. I have heard about it since. 

(). Was Mr. Ballou a director at that time? 

A. Yes, sir. 

(). Was he a director at the time you resigned ? 

A. Yes, sir. 

Q. Was he made a director of the reorganized company at the 
time you left it? 

A. I can’t tell you. I think he was. I think he was also a di- 
rector. I think the books show that. 

Mr. SCRIBNER : 

Q. This new series of bonds, what was it intended to pay with this 
new series of terminal bonds; what was it intended to use the bonds 
for? 

A. For the purchase and construction of the river-front 
93 dock property down there. 

(. For the purchase of property for dock purposes on the 
river front? 

A. I might say, to put it plainly, for purpose of of the construc- 
tion and improvement of that river-front terminal property. 

(J. Did that inelude the purchase of the property ? 

A. Yes, sir; the whole thing. 

(). Clear on down to Washington street ? 

A. No; it included this Maumee river and is laid out on this plat, 
Exhibit No. 10. 

(). What parts of the purchase were included in that scheme of 
purchase ? 

A. I don’t know as that was definitely marked. He had got up 
the right of way through what we call the city and Park avenue. 
[ undertake to say that at that time, if we had gone to the city 
council with the proposition to improve this property down on the 
river front, that they would have given us permission to go across 
roadway street and give us the right of way across the city water- 
works front. I think they would have done it; I have no doubt 
about it. 

Q. You got them to do it? 

A. Mr. Butler failed on it, because he acted very foolishly. 

Q. I simply want you to state definitely what was proposed to pay 
or the proposed use of the second terminal bond issue B. 

A. Of course, primarily, Mr. Ballou was to furnish the money to 
build the track and to build the whole thing, and we were to put a 
series of bonds on there large enough to pay him. 

Q. You called your terminal bounds—— 
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road Company as is found on page 247 and following, providing for 
the issue of terminal trust bonds, series Bb, reading as follows: 


“The following resolution was then offered by Milton Taylor and 
seconded by Cy, W. Kneisly : 

“ Resolved, first, That this company, for the purpose of borrowing 
Ones LO locate. eonstruct, and equip its proposed line of railroad 
by buving the right of way grounds hereinafter described and 1m- 
provilly the same, it 1s hecessary and expedient to prepare, issue, 
and negotiate a series of two hundred and fifty first-mortgage Toledo 
terminal trust bonds of $1,000 each, bearing six per cent Interest, 
payable semi-annually, the prineipal to become due July Ist, 1911, 
both principal and interest to be payable in lawful money of the 
United States, and that the president shall forthwith cause to be 
prepared, engraved, and printed in the usual form such series of 
bonds, and, atter he and thesecretary shall havesigned thename|same] 
and aflixed the company’s seal thereto, shall negotiate, issue, and 


sell the same, as ordered by this board or the executive comuniittee. 


Second, That, in order to secure the payment of said issue of ter- 
minal trust bonds and the interest thereon, the president shall also 
forthwith cause to be prepared, in the usual form and duly executed, 
a mortgage deed of trust, conveying to the Central Trust Company 
of New York, as trustee, all the real and personal property of this 
COTIPUANY and its franehises and bhneame appertaining to all the com- 
pany’s present and future to be acquired right of way and line of 
railroad and lands in the eity of ‘Toledo, Ohio, beginning at a point 

on the main track of the Toledo, Delphos and Burlington 
OG railroad, on the west line of what is known as the City Park, 

in the Cit ot ‘Toledo, Lucas county, Ohio; thence with said 
right of way and to the full width thereof through said City Park 
to Broadway street; thenee easterly with said maght of way along 
and across Broadway to what} known as the Wells property , 
thence with said right of wav through said Wells property to the 
city water-works grounds; thence through said water-works grounds 
to the east line thereof; thence with a width of 400 feet along the 
river front ond channel of the Maumee river eastwardly a distance 
of 2 SOO feet, more or less, to the east ‘line of the Wabash Elevators 
( rape prope rey, towethe r with all the docks, Lraapore vetnents, ap 
purtenanees, and riparian rights, not including island rights, except 
ne. however. from the above-deseribed sUPIp of land the PPOCTHISES 
which may hereafter be used and occupied by the Toledo and St 
Louis Mlevator Company, being not to exceed SOO feet front on said 


river and extending back by parallel lines the full 400 feet depth -of 
} } 


lstrip of ground, and ineluding all the present and future to be 
MCCUE dtands in said eitvy between said ports for terminal facilities 


of all kinds, depots, stations, engine-houses, workhouses, and any 
ind all other purposes, and all buildings and facilities and appurte- 
} i's tT] rs } : 
ar ref hat tli AboOVE pray Mbion Lye submitted LO blac stock 
holder ifthe company ata meeting to be held at its general ollices, 


ty tine itv of Lolodo Ohio, (>t) \Nlonday, May lGth, ISS Tat 1] o clock 
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in such form and tosuch 
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bh St. Louis and Pacitie Railroad Company 
the city of Toledo, Lueas county and 
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terinis were fut rishi d Lhe said ‘The Toledo, 
R'iw'y Company was and still is the owner 


ml tithe to whieh} held b\ said (reorge Wim. 


| railroad company, and that said labor was 
oriale were furnished at the request of the 
nati and St. Louis Railroad Company with 
ent of said Geo, Wm, Ballou 

oy ives that said Thomas It. lamulten is the 
Th his aflidavit is made to secure a build. 
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lton. by whom said work was done and ma 
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Mhomas H. Hamilton before me and by him 
this 8Oth day of August, A, D. 18838. 
MC. FOGARTY, 
Volary Pudlie, Lucas C0O., (). 
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ints shall retain possession of said dock and all the 
thereto belonging ubtil full and complete payment 
he labor performed and material furnished 

to his satisfaction, and that he shall have a lien 

rty to secure to him the payment of the contract 
material and labor so furnished and performed by 


reof the said parties LO I his contract have hereunto 
the day and vear first aforesaid. 
YH. HAMILTON. 
THE TOLEDO, CINCINNATI 
AND ST. LOUIS R.: R. CO., 
By E. B. PHILIPS, Presideat. 
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| ditto ral Cyib- Wor Adjac nt to the Maumee River 
) lyn. Cineinnati and St. Louis R. R. Company. 


seventy (70) feet and twelve (12) feet wide to be attached 


of crib now building, extending at right angles to 
bove water line nape yr nents the two parts. This 
soft wood. A length of four hundred and fifty-five 


welvye feet wide, extending ro n the southwest corner . 


iow building in the direetion of the — 
‘ ented by the engine er of the Tol edo, ( ‘ineln- 
i St. Louis R. R. Co. This shall interlock with the 


} . . . . - 

e water line of the crib now building, grillage to 
, . td ] = > . > . ] hd ? > 
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mean water level, twelve feet wide on top, with slopes 
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ivreement made and entered into this th day 
between Thomas H. Hamilton, of the city of 
e first part, and The Toledo, Cincinnati and St. 
npany, a corporation under and by virtue of the 
ot Ohno. party of the second part, witnesseth 
he tirst part, for and in consideration of the 
agreements hereinafter set out, contracts and agrees 
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annul this contract by giving notice in writing to that effect 
party of the first part, and the party of the second part shall 
on be authorized to enter upon and finish the work: Pro- 
however, That if the party of the first part shall, by -freshets, 
ther force or violence of the elements and by no fault of his 
he prevented either from commencing or completing the work 
or delivering the material at the time agreed upon in this 
ontraet, such additional time may, in writing, be allowed 

iim tor.sueh commencement or completion as in the judg- 

nt of the second party shall be just and reasonable, but such 


an yf at 
itiowanee or extension shall in no manner affect the rights or obli- 
rations of the parties under this contract, but the same shall subsist, 
ike etfeet, and be enforceable preciselv as if the new date of such 
mpletion had been the date oniginally agreed upon. 
\nd itis further expressly understood and agreed that no claim 
whatever shall at any time be made upon the party of the second 
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ppurtenances thereto belonging until full and complete payment 
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for or on account of any extra work or material performed or 
hed, unless under or by virtue of this contract and: not ex- 
gained for or specified therein, unless such extra work or 
terial shall have been expressly required, in writing, by the party 
th nd part or its successors, the prices and quantities thereof 
ving been first agreed upon by the contracting parties and ap- 
ved by the elief engineer of the Toledo, Cincinnati and St. 
mis Ratlroad Company 

| further understood and agreed between the parties hereto 
rst party shall retain possession of said dock and all the 


mide to him for the labor performed and material furnished 
| to his satisfaetion, and that he shall have a lien 
to secure him the payment of the contract price 
d material and labor so furnished and performed by him. 
ess whereof the said parties to the contract have hereunto 
the day and year first aforesaid. 
YH. HAMILTON, 
THE TOLEDO, CINCINNATI AND 
: ST. LOUB BR. BR Cx 
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. miracts were made with the Toledo, 
nis Railroad Comins us the owner ot the 
loc! as constructed, but fails to show 
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troverting the claim or lien, and 


ibsequent to the mortgage of Jan- 


’ 
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urts of Federal jurisdiction. As 
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January 17th, 1880. Under the 
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entire road-bed of the mortgagor. 
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Seconda. All t f lot numbered seventeen (17) 1n river tract 
numbered nine (9) of the United States reserve of twelve miles 
square at the foot of the rapids of the Miami of Lake Erie, which 
lies between the tracks of the Wabash, St. Louis and Pacific Rail- 
road Company and the Maumee river, all in the city of Toledo, 
county of Lucas and State of Ohio; and it is further found by the 
court that said premises are part of the property of the said Toledo, 
Cincinnati and St. Louis Railroad. Company, covered. by the first 
mortgage of the Toledo, Delphos and Burlington Railroad Company, 
in this suit sought to be heer ipa and as said property so covered 
by said mortgage, including the property upon which the lien afore- 
said is found, will be sold as an entirety. 

It is therefore considered by the court that the claimant, Thomas 
H. Hamilton, recover from the defendant, The Toledo, Cincinnati 
and St. Louis Railroad Company, the said sum of twenty-seven 

thousand eight hundred and sixty-one and 75) ($27 7,861.80) 
124 dollars, with interest thereon at the rate of six per cent. per 

annum from the first day of August, A. D. 1883, together with 
his costs herein expended ; and that upon the sale. of said property 
under said foreclosure proceedings, including the property upon 
which the lien aforesaid is found,so much of the proceeds thereof as 
may be necessary to satisfy the judgement and lien in favor of said 
Hamilton herein be app lied thereto, and that such provision shall 
be included in any order of this court making distribution of the 
said fund arising from the sale of the premises “under the said fore- 
closure proceedings. And the said The Toledo, Delphos and Bur- 
lington Railroad Company, The Toledo, Cincinnati and St. Louis 
Railroad Company, James M. Quigley, Charles T. Harbeck, and 


John McNab each and all here now except to the aforesaid order, 


finding, and decree in said Hamilton’s behalf, and pray an appeal 


* 
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to the Supreme Court, which is granted upon their giving a bond for 


% 


costs, to the approval of the court,in the sum of one thousand 
’ 


And in the event of appeal the court hereby fixes the amount of 
the supersedeas bond, in case the same be given, at $40,000, the 
superseding to take effect from and after the approval and accept- 
ance of said bond by the court. 


125 And afterwards, to wit,on the ninth day of February, A. 
D). 1886, the following bond was filed in this cause, in said 
court, viz 


Know all men by these presents that we, James M. Quigley, 
Charles T. Harbeck, and John McNab, as principals, and Sylvester 
H. Kneeland and Charles L. Luce, as sureties, are held and firmly 
bound unto Thomas H. Hamilton in the sum of forty thousand 
dollars; to the payment whereof, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, firmly by these presents. 

Sealed with our seals and dated this — day of February, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas the above-bounden James M. Quigley, Charles T. Har- 
beck, and John McNab have appealed to the Supreme Court of the 
United States for the northern district of Ohio from a decree of the 
circuit court of the United States for the northern district of Ohio, 
western division, bearing date the third day of December, A. D. 
1885, in a cause wherein The Central Trust Company of New York, 
J. M. Quigley, Charles T. Harbeck, and John MeNab were com- 
plainants and The Toledo, Delphos and Burlington Railroad Com- 
pany and the said Thomas H. Hamilton and others were respond- 
ents: 

Now, therefore, the condition of this obligation is such that if the 

above-named appellants, James M. Quigley, Charles T. Har- 
126 beck, and John MeNab, shall prosecute their appeal with 

effect and pay all such damages, costs, and expenses as shall 
be awarded against them as such appellants therein, and shall, 
moreover, pay the amount of costs and damages rendered and to be 
rendered in case the decree shall be affirmed in said Supreme Court, 
then this obligation to be void; otherwise to remain in full force 
and effect. 

Sealed and delivered in presence of— 

JAMES M. QUIGLEY & 
CHARLES T. HARBECK anpb [SEAL. } 
JOHN McNAB, 
By CLARENCE BROWN, [SEAL. ] 
Their Attorne yj. 
SYLVESTER H. KNEELAND &« ‘ome 
CHARLES L. LUCE. | SEAL. 
Signed as to Kneeland in presence of— | 
JOHN M. BUTLER. 
As to Luce in presence of— 


FRED’K L. GEDDES. 
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76 THE TOLEDO, DELPHOS & BURLINGTON R. R. CO. ET AL. VS. 


District oF INDIANA, 8s: 


On this 8th day of February, A. D. 1886, before me, Noble C. But- 
ler, clerk of the district court of the United States for the district 
aforesaid, personally came Sylvester H. Kneeland and ack now!l- 
edged the execution of the foregoing instrument by him to be his 
voluntary act and deed. 

Witness my hand and the seai of said court. 

[Seal of the District Court of the United States for the District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 


NORTHERN DIsTRICT OF OBIO, ) aie 
The State of Ohio, Lucas County, J ~~ 


I, Charles L. Luce, a resident of said county and State, do solemnly 
swear that, after paying my just debts. and liabilities, I am 

i127. ~=worth upwards of forty thousand dollars in real estate within 
the jurisdiction of the circuit court of the United States for 

the northern district of Ohio, western division, and subject to exe- 


cution, levy, and sale. 
CHARLES L. LUCE. 


Sworn to and subscribed before me this ninth day of February, 
A. D. 1886. . 
[ NOTARIAL SEAL. | FREDERICK ‘L. GEDDES, 
Notary Public, Lucas County, Ohio. 


Endorsed: No.‘ In the cir. court of the United States for the 
northern district of "Ohio west. div. Central Trust Co. of N. Y. e¢ al.. 
vs. T., D. & B. R. R. Co. et al. Appeal bond on Hamilton decree. 
Filed Feb. 9, 1886. <A. J. Ricks, clerk U. S. cireuit court. The 
within bond is approved by me this 9 Feb’y, 1886. M. Welker, 
dist. judge N. dist. of Ohio. 

128 : Certificate. 
(NITED STATES OF AMERICA, S 
Northern District of Ohio, Western Division, ‘& 

I, Augustus J. Ricks, clerk of the circuit court of the United § States 
for said district, do hereby certify the above and foregoing to bea 
true, correct, and complete transcript of so much of the record of 
the proceedings in said court in ‘the cause wherein The Central 


Trust Company of New York is complainant and The Toledo, Del- 


phos and Burlington Railroad Company and The Toledo, Cincin- 
nati and St. Louis Railroad Company are defendants as relates to 
the claim and the decree entered thereon, based upon the interven-. 
ing petition of Thomas H. Hamilton filed in said cause, as the same 
appears from the files and records of said court now remaining in 
my custody. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Toledo, in said district, this 
9th day of October, A. D. 1886, and in the — year of the Independ- 
ence of the United States of America. 

[Seal of the Circuit Court, North’n Dist. of Ohio.] 


AUGUSTUS J. RICKS, Clerk. 


THOMAS H. HAMILTON. 77 


129 The United States of America to Thomas H. Hamilton, Greet- 
ing: : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington 
on the second Monday of October next, pursuant to an appeal 
allowed by the circuit court of the United States for northern dis- 
trict of Ohio, western division, at its December term, 1885, in a case 
wherein you are an intervening petitioner by allowance of the court, 
said case being The Central Trust Company of New York vs. The 
Toledo, Delphos & Burlington Railroad Co.; from said decree the 
Toledo, Cincinnati & St. Louis Railroad Company, as successor to 
Toledo, Delphos and Burlington R. R. Co.,is appellant and you are 
appellee, to show cause, if any there be, why said decree rendered 
against the said appellant, as in the said appeal mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Martin Welker, district judge and one of 
the judges of said circuit court, this 9th day of February, in the year 
of our Lord one thousand eight hundred and eighty-six. 

M. WELKER, 
Inst. Judge U. S., N. D. O. 


130 (Endorsed :] U.S. cir. c’t, N.D.O. No. 382. Cent. Trust 
Co. et al. v. T., D. & B. R. Co. et al. Citation. Filed Feb. 10, 
1886. <A. J. Ricks, clerk. 


On this — day of ,in the year of our Lord one thousand 


eight hundred and eighty- —, personally appeared —, be- 
fore me, the subscriber, ,and makes oath that he delivered 


a true copy of the within citation to 7 
Sworn to and subscribed the , A. D. 188-. 


I acknowledge service of the within by copy this 10th day of Feb- 
ruary, 1886. | 
A. W. SCOTT. 


Endorsed on cover: N. Ohio C.C. U.S. No. 184. The Toledo, 
Delphos & Burlington Railroad Company, The Toledo, Cincinnati 
& St. Louis Railroad Company, James M. Quigley, Charles T. Har- 
beck, and John McNab, appellants, vs. Thomas H. Hamilton. Filed 
October 15, 1886. 
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6. That Exhibit No.7 of said proof is a certified copy of the 
articles of consolidation between the Toledo, Cincinnati and St. 
Louis Railway Company, the Cincinnati Northern Railway Com- 
pany, and the Spring Grove, Avondale and Cincinnati Railway 
Company, filéd in the office of the secretary of state of the State of 
Ohio May 8,.1883, the corporation retaining the name of the 
Toledo, Cincinnati and St. Louis Railway Company, being in due 
form of law. 3 

7. And Exhibits 1 & 8 are the articles of incorporation of the 
Toledo and Maumee Narrow-Gauge Railroad Company and the 
Toledo and Grand Rapids Railroad Companies, respectively, and 
dated May 16, 1873, and March 28, 1874, respectively. 

8. That Exhibit No. 38 of said proof is a deed from Isaac N. Poe 
and wife to George Wm. Ballou, dated March 31, 1881,and convey~ 
ing a part of the property on which the dock was built, which is 
the subject of Hamilton’s claim, said deed being in the usual form 
under the laws of Ohio. paid | 

9. That Exhibit No. 39 of said proof is a-deed from Robert Hunter 
and wife to George Wm. Ballou, dated April 2, 1881, conveying the 
other part of the property on which said dock was built, said deed 
being in the usual form under the laws of Ohio, and that both of 
said deeds are i. form absolute conveyances’ to George Wm. Ballou 
and his heirs and assigns. 

10. That the mechanic’s lien of said Hamilton in proof in the 
case shows that the same was filed for record and recorded August 
30, 1883, in the recorder’s office, as provided by statute, the record 
printed herein failing to show the record of said lien. 

11. That George Wm. Ballou filed an answer and cross-bill herein 
on the 13th day of February, 1885,in which he alleged that he held 
the legal title to the property on which said dock was located, but 
that the railroad company, as then constituted, was the equitable 
owner thereof, and that he was bound to convey it as soon as — 
railroad company reimbursed him for the purchase-money advanced 
by him. | 

And that he filed an amended answer and ecross-bill on the 
19th day of May, 1885,in which he alleged that he was the sole 
owner in fee simple of said property on which said docks were 
located,and that said railroad company had no interest therein. 

12. That the map hereto attached is one of the exhibits in this 
cause, showing the lines of railroad of the Toledo, Delphos and Bur- 
lington Railroad Companies and the Toledo, Cincinnati and St. 
Louis Railroad Companies in the city of Toledo (here follows map 
marked p. 3), and that the following is the testimony of H. A. 
Young taken in this cause in 1884, so far as the same relates to the 


line of railroad to the dock constructed by Hamilton. 


Q. Are you In any manner connected with the Toledo, Cincinnati 
and St. Louis: Railroad Company—receiver’s office ? 

A. Yes, sir. : 

Q. ‘What position do you hold there? 


. As chief engineer. 

Q. How long have you acted in that capacity ? 

A. As chief engineer, since first of December last year. 

Q. And were you in the engineer’s office before that time? 

A. Yes, sir. 

Q. How long had you been connected with the office before you 
became chief engineer ? 

A. For about a year before that I was acting chief engineer, and 
previous to that time I was first assistant. I came into the employ. 
of the company in October, 1882. : 

Q. Been in the employ of the company ever since, have you? 

A. Yes, sir. 

Q. Have you prepared maps showing the lines of the Toledo, 
Cincinnati and St. Louis Railroad Company, as at present constituted, 
within the city of Toledo? | 

A. Yes, sir. 

Q. Will you produce them ? 

(Witness produces maps.) A. These are the tracings of the maps 
so prepared. 7 
K *K *K *K K * *K 


Q. And the map now shown you—of what is that a tracing? 

A. This is a tracing of Marston’s map of the city of Toledo, made 
in 1875, and shows the relative positions of the main line and the 
line to the dock. 


(Attached, offered in evidence, and marked Exhibit No. 11.) 


Q. You may state whether these maps or tracings are correct, sub- 
stantially. 

A. They are substantially correct. 

Q. Showing the line of railway through the city? 

A. 1@, sf. 

** * ok * ** * * 

Q. How is the line from Park avenue marked “ Line from dock ?” 
Is that a constructed road ? 

A. The line from the corner of Park avenue and Broadway to 
the dock is simply staked out by survey, and has never been con- 
structed. 

(. Where does that line end ? 

A. At the corner of Broadway and Park avenue, where the line 
named “ Line to dock ” separates from the line named “ ‘Toledo and 
Maumee Narrow Gauge.” 

Q. Then, taking the line between that dock and Park avenue, 
there is no constructed line of road ? 

A. Nothing excepting a short piece of trestle-work on the water- 
works property which has never been completed. 


These matters and things being those referred to in the motion 
he filed by the appellee, it is stipulated that instead of filing and 


4 


printing the originals that the above facts be taken as a sufficient 
statement of their contents for the purposes of this appeal. 


JOHN H. DOYLE, 
Solr for Hamilton. 
CLARENCE BROWN, 
Sol’r for Appellants. 


| Endorsed :] Supreme Court U.S. 1889, October term. No. 184. 
The Toledo, Delphos & Burlington R. R. Co. e¢ al., app’ts, vs. Thomas 
H. Hamilton. Stipulation & addition to record. Filed Dec’r 12, 
1889. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1889. 


—- — 


No. 184, 


THE TOLEDO, DELPHOS AND BURLINGTON RAIL- 
ROAD COMPANY err at., APPELLANTS, 


Us, | 
THOMAS H. HAMILTON, Apre.ter. | 
Motion 


And now comes Thomas H. Hamilton, appellee herein, 
and moves the Court that appellants be required to com- 
plete the transcript of the record in this case by filing in 
this Court copies of the following papers omitted from the 
transcript of the record heretofore filed herein, to wit: 

Ist. The answer and cross-petition of Geo. W. Ballou, filed 
February 15, 1885. : 


2d. The amended answer and cross-petition of Geq. W. 
Ballou, filed May 19, 1885. 


3d. Deed from Rob’t Hunter to Geo. W. Ballou, Exhibit 
No. 39 in the court below. 


Ath. Deed from I. N. Poe to Geo. W. Ballou, Exhibit No. 
88 in the court below. 


" 

5th. A correct and true copy of Hamilton’s mechanic’s 
lien, showing the endorsement of the county recorder certi- 
fying as to the date of filing and record of the lien, which 
is omitted from the copy of the.same as it appears in the 
present transcript. 


6th. So much of the several certificates of incorporation 
(Exhibits 1 to 8, inclusive) as will show the respective dates 
of the several incorporations and consolidations madetherein, 
and the names of the constituent companies as well as the 
name adopted after the consolidation. 


7th. Tracings and map showing the line of railroad in 
the city of Toledo, with the location of the Hunter and Poe 
tracts and their relation to other property of the railroad 
company, being Exhibit No. 9. 


JOHN H. Doyue, 
Soheitor for Thomas H. Hamilton. 


The appellants will take notice that the appellee will file 
herein a motion, a copy of which is above given, and that 
said motion will be called up for hearing on Monday, De- 
cember 9, 1889, at 12 o’clock m. 


JoHN H. Doyuez, 


Solicitor for Appellee. 


SUPREME COURT OF THE UNITEDSTATES. OCTOBER TERM. 
L889. 
Tur ToLtepo, DELPHOS AND BURLINGTON RAILROAD Com- 
PANY et ai., Appellants, 


Tuomas H. Ha Mitton, Appellee. 


Alexander W. Scott, being duly sworn, says he was solic- 
itor for appellee in the circuit court in this case,and that he 
is familiar with the record in this case: tuat all of the testi- 


3 


mony, pleadings, and exhibits referred to in the above mo- 
tion are a part of said record in the said circuit court and, 
as afiant believes are all relevant and material to the issue 
presented by the record herein and the rights of the parties 


and materiai to the decree appealed from herein, and that 


the rights of said parties cannot be justly determined with- 
out said testimony, pleadings, and exhibits being filed and 
printed herein; that all of said pleadings, exhibits, and tes: 
timony are on file and part of the record in said circuit 
court. 

ALEXANDER W. Scorv. 


John H. Doyle, solicitor of record in this Court for the 
appellee, states that- he has examined the record printed in 
this Court and the record of said cause in the circuit court, 
and that but a small part of the record has been certified to 
this Court, and the matters and things referred to in the 
motion hereto attached are,in his opinion, the same; are 
each and allof them material and necessary to a determina- 
tion of the rights of the parties by this Court, and that each 
and all of said pleadings, exhibits, and testimony bear di- 
rectly upon the issues presented between the parties to this 
appeal and the decree herein appealed from. 


JoHN H. Doyte. 


THe Unitep STATES OF AMERICA, | a 
State of Ohio, Lucas County, yp 


Personally appeared before me this 29th day of November, 
1889, Alexander W. Scott, who, being duly sworn, says that 
the fuets stated in the above affidavit are true, as he believes. 

[ Notaria! Seal, Lucas County, Ohio. ] 
Wm. A. MILLs, 
Notary Public, Lucas County, Ohio. 
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Tue To.EDo, DeLpHos AND Bur- | 
LINGTON RarLRoaD CoMPANY, 
THE ToLEDO, CINCINNATI AND 
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JAMES M. QuigLEY, CHARLES Court of the United 
T. Harpeck anp Jonun Mc- States for the North- 
Nag, Appellants. ern District of Ohio. 
vs. 
Tuomas H. Hami.ron. : 


BRIEF IN BEHALF OF APPELLANTS. 


By JOHN M. BUTLER. 


FRANK H. SMITH, INDIANAPOLIS. 
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SUPREME COURT 


OF THE 


UNITED STATES. 


OctoBER TERM, 1889. 


Tue To.epo, DELPHOS AND Bur- 
LINGTON RAILROAD COMPANY, 
THE ‘TOLEDO, CINCINNATI AND 
St. Louris Rar~RoAD ComPANy, | So. 184. 
JAMES M. QuIGLEY, CHARLES 4 
T. Harpeck AND Jonn Mce- | Appeal from the Cireuit 
NAB, Appellants. Court of the United 

Ve. States for the North- 


Thomas H. Hamirton. ern District of Ohio. 


BRIEF IN BEHALF OF APPELLANTS. 


STATEMENT. 

This appeal presents for decision one of the multi- 
tude of suits growing out of the disastrous failure and 
hopeless bankruptcy of the Narrow Gauge Railroad 
System of Ohio, Indiana and Illinois. 

On May 1, 1879, the Toledo and Maumee Narrow 
Gauge Railroad Company, the Toledo, Delphos and 
Indianapolis Railroad Company, the Delphos and Ko- 
komo Railroad Company, corporations severally organ- 
ized and existing under the laws of the State of Ohio, 
and the Delphos, Bluffton and Frankfort Railroad Com- 
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pany, a corporation organized and existing under the 
laws of the State of Indiana, by proper and lawful 
agreements of consolidation made and entered into 
under and pursuant to the laws of the States of Ohio 
and Indiana, created a single consolidated corporation 
under the name and style of the “ Toledo, Delphos and 
Burlington Railroad Company.” This consolidated 
company, by its charter, covered a continuous line of 
narrow gauge railroad from a point in the city of Tol- 
edo, Ohio, to the city of Kokomo, in the State of Indi- 
ana, that part of said line extending from the city of 
Toledo, Ohio, to the village of Warren, Indiana, then 
being so far constructed as to be in partial operation ; 
that part of said line extending’from Warren, Indiana, 
to the city of Kokomo, Indiana, then being in course of 
construction. 

On January 17, 1880, the Toledo, Delphos and Bur- 
lington Railroad Company executed and delivered its 
First Mortgage to the Central Trust Company of New 
York, Trustee, to secure the payment of $1,250,000 six 
per cent. bonds. This First Mortgage conveyed by de- 
scription the following described property : 

“Unto the Central Trust Company of New York 
and to its successor or successors in trust, and for the 


uses and trusts hereby created, al) and singular the line 


of railroad of the said party of the first part, as the 
same now is or hereafter may be constructed, between 
Toledo, Lucas county, Ohio, through the counties of 
Lucas, Wood, Henry, Putnam, Allen and Van Wert, 
in the State of Ohio; and the counties of Adams, Wells, 
Huntington, Wabash, Miami, Grant and Howard, in 
the State of Indiana, to the city of Kokomo, Indiana; 
being about one hundred and eighty miles in length: 


A nee 
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Together with all and singular the right of way; road- 
bed, made and to be made; its track, laid or to be laid, 
between the terminal points aforesaid ; together with all 
supplies, depot grounds, rails, fences, bridges, sidings, 
engine houses, machinery, shops, buildings, erections, in 
any way now, or hereafter, appurtenant unto said de- 
scribed line of railroad; together with all the engines, 
machinery, supplies, tools and fixtures, now, or at any 
time hereafter, owned or acquired by said party of the 
first part for use in connection with its line of railroad 
aforesaid; and all depot grounds, yards, sidings, turn- 
outs, sheds, machine shops, leasehold rights, and other 
terminal facilities now, or hereafter, owned by the said 
party of the first part, together with all and singular 
the powers and franchises thereto belonging, and the 
tolls, and income, and revenue to be levied and derived 
therefrom.” 

This First Mortgage was duly recorded in the coun- 
ties of Lucas and Henry, Ohio, on January 21, 1880; 
in the counties of Wood and Putnam, Ohio, on January 
22, 1880; in the counties of Allen and Van Wert, Ohio, 
on January 238, 1880; in the counties of Adams and 
Wells, Indiana, on January 24, 1880; in the counties of 
Huntington and Wabash, Indiana, on January 26, 1880 ; 
in the counties of Grant and Howard, Indiana, on Jan- 
uary 27,1880; and in the county of Miami, Indiana, on 
January 28, 1880. 

The Central Trust Company of New York accepted 
the trust conferred by said First Mortgage. The bonds 


secured thereby were issued by the company, certified 


-by the Trustee and sold on the market, the proceeds of 


said bonds being applied upon the construction and 
completion of said line of railroad extending from To- 
ledo, Ohio, to Kokomo, Indiana. 
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On the same day, January, 17, 1880, the Toledo, 
Delphos and Burlington Railroad Company executed 
and delivered to the Central Trust Company of New 
York, as Trustee, its Second Mortgage, to secure the 
payment of $1,250,000 of bonds, known and styled as 
Income Bonds, the said Second Mortgage executed to - 
secure said Income Bonds being a second and junior 
hen upon all of the railroad, property, rights and fran- 
chises of the Toledo, Delphos and Burlington Railroad 
Company extending from the city of Toledo, Ohio, to 

: the city of Kokomo, Indiana. The Central Trust Com- 
pany of New York accepted the trust conferred by said 
Second Mortgage. The Income Bonds secured thereby 
were issued by the company, certified by the Trustee 
and sold on the market. 

Afterwards, on June 21, 1880, the Toledo, Delphos 


and Burlington Railroad Company executed and deliv- 
ered to the Central Trust Company of New York, as 


Trustee, its certain other mortgage known as the “ Term- | 
inal Trust Mortgage,” by which the railroad company 
attempted to secure the payment of $250,000 of bonds 

known as “Series A, Terminal Trust First Mortgage | | 


Bonds,” by conveying and mortgaging all of its rail- 


road, rights of way, property and terminal facilties at— 
and within the corporate limits of the City of Toledo, | f 
Ohio, notwithstanding the fact that the First and Second 
Mortgages of said railroad company, executed and deliv- 
ered January 17, 1880: each covéred and conveyed, by 


proper and clear description, all of the railroad, rights 


of way, property and terminal facilities mentioned and 


described in the said Terminal Trust Mortgage of June 
21, 1880. The Central Trust Company accepted the 
trust conferred by the said Terminal Trust Mortgage, 
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the company issued the bonds purporting to be secured 
by said Terminal Trust Mortgage, the Trustee certified 
said bonds and they were sold on the market. 
Subsequent to January 17, 1880, and prior to Feb- 
ruary 25, 1882, the Toledo, Delphos and Burlington 
Railroad Company became, by various agreements of 
consolidation, and otherwise, the owner of several other 
lines of narrow gauge railroad in the State of Ohio, 
namely, a line from Delphos to Dayton; also a line from 
Dayton to Wellston, and thence to Gallipolis, with a 
branch to Ironton; also the narrow guage railroad for- 
merly belonging to the Iron Railroad Company in Law- 
rence County, Ohio; and ai.o a line from Shakertown 
to Lebanon, with a branch from Mercer to Shanesville. 
On February 25, 1882, the narrow gauge railroad 
corporation known as the Toledo, Cincinnati and St. 


Louis Railroad-Company, of Indiana and Illinois, formed 


_by virture of certain consolidations of railroad corpora- 


tions of the States of Indiana and Illinois, and a certain 
other narrow gauge railroad corporation known as the 
Frankfort, St. Louis and Toledo Railroad Company, a 
corporation of the State of Indiana, and the Toledo, 
Delphos and Burlington Railroad Company, entered 
into an agreement of consolidation under and pursuant 


to the laws of the States of Ohio, Indiana and [llinois, 


whereby the capital stock of said respective companies 


was consolidated, and all the lines of railroad of the 
said three corporations last named, constructed and pro- 
jected, were vested in a single consolidated company 
under the name of the Toledo, Cincinnati. and St. Louis 
Railroad Company. 

This last consolidation vested in the Toledo, Cincin- 


nati and St. Louis Railroad Company a continuous line 


See a etree to 
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of railroad, either constructed or in process of con- 
struction, extending from Toledo, Ohio, to East St. 
Louis, Illinois, which line was thereafter known as the 
Main Line of the Toledo, Cincinnati and St. Louis Rail- 
road Company. | 


Afterwards, in the early part of 1883, the Toledo, 
Cincinnati and St. Louis Railroad Company entered into 
a further agreement of consolidation with two narrow 

uage railroad corporations, known, respectively, as the 

5 ? ? ? 
“Cincinnati Northern Railway Company” and the 
“Spring Grove, Avondale and Cincinnati Railway Com- 
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pany,” the first named company owning, and. being 


then engaged in constructing, a line of railroad from 
Cincinnati, Ohio, to Waynesville, Warren County, Ohio, 
and the second named company being the owner of a 
line of railroad from a point in the City of Cincinnati 
to Spring Grove Cemetery, Hamilton County, Ohio, 
which line had theretofore been leased to the said Cincin- 
nati Northern Railway Company. This last consolida- 
tion completed what was known thereafter as the Nar- 
row. Guage Railroad System of Ohio, Indiana and 
Illinois. 


On and prior to March 20, 1883, the following 
named duly recorded mortgages were outstanding as 
first and prior liens upon the following named divisions 
of said Narrow Guage Railroad System then in posses- 
sion of the Toledo, Cincinnati and St. Louis Railroad 
Company, namely: 

1. First Mortgage, Toledo, Delphos and Burling- 
ton Railroad Company to Central Trust Company, 
Trustee, dated January 17, 1880, to secure $1,250,000 of 
bonds, and covering all the railroad, property, rights of 
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way, terminal facilities, real estate and superstructures 
then or at any time thereafter acquired in, and extend- 
ing from, the City of Toledo, Ohio, to the City of 
Kokomo, Indiana. 

2. Income Bond Mortgage, Toledo, Delphos and 
Burlington Railroad Company, to Central Trust Com- 
pany, Trustee, dated January 17, 1880, to secure 
$1,250,000 of Income Bonds, and covering as a second 
and junior lien precisely the same property covered by 
the First Mortgage above described. 

8. Terminal Trust Mortgage, Toledo, Delphos and 
Burlington Railroad Company to Central Trust Com- 
pany, Trustee, dated June 21, 1880, to secure $250,000 
of Series A, Terminal Trust First Mortgage bonds, and 
purporting to cover and convey all of the railroad, 
property, rea! estate and terminal facilities of the Toledo, 
Delphos and Burlington Railroad Company in the City 
of Toledo. 

4. First Mortgage, Toledo, Delphos and Burling- 
ton Railroad Company to Central Trust Company, 
Trustee, dated July 1, 1880, to secure $1,000,000 of 
bonds, and covering the Dayton Division from Delphos 
to Dayton. 3 

5. First Mortgage, Toledo, Delphos and Burling- 
ton Railroad Company to Central. Trust Conipany, 
Trustee, dated May 16, 1881, to secure $250,000 of bonds, 
and covering the Cincinnati Division from Shakertown 
to Lebanon, Ohio. 

6. First Mortgage, Toledo, Delphos and Burling- 
ton Railroad Company to Central Trust Company, 
Trustee, dated May 16, 1881, to secure $2,250,000 of 
bonds, and covering the Southeastern Division from 
Dayton to Ironton, Ohio. 
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June 21, 1880, in which conflict and antagonism of in- 
terest it became and was improper, and, in fact, impos- 
sible, for the Central Trust Company to fairly represent 
its cestuis que trustent under the two antagonistic mort- 


gages. 

The bondholders under the First Mortgage of Jan- 
uary 17, 1880, united in the appointment of a Commit- 
tee of Bondholders, consisting of James M. Quigley, 
Charles T. Harbeck and John McNab, to represent the 
interests of the bondholders in said litigation. 


On December 5, 1884, this Bondholders Committee 
applied to the Circuit Court of the United States for the 
District of Indiana for an order making said Committee 
co-complainants with the Central Trust Company in the 
foreclosure proceedings, which order was immediately 


granted. 


Afterwards, on December 10, 1884, this Bondholders 
Committee petitioned the Circuit Court of the United 
States for the Northern District of Ohio, Western Di- 
vision, for a like order making said Bondholders Com- 
mittee co-complainants with the Central Trust Company 
in the proceedings for the foreclosure of the First Mort- | 
gage of January 17, 1880, which order was immediately 
granted by the Court, and appears in the record on 
pages 30-31. Leave was also granted said Bondholders 
Committee to file an amendment to the original bill of 
the Central Trust Company, which amendment was filed 
by said Bondholders Committee on December 10, 1884, 
and appears in the record on pages 81 to 45. 

On the same day—December 10, 1884—the Court 
entered an order appointing A. J. Ricks Special Master 
to inquire and state what specific property was embraced 
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and included within the general descriptive terms of the 
First Mortgage-of the Toledo, Delphos and Burlington 
Railroad Company, dated January 17, 1880; and also to 
inquire and state what, if any, liens or claims there 
were upon the property in the pleadings described, and 
all questions of amounts and priority of said liens or 
claims, if any were found to exist. This order appears 
in the record on pages 45 and 46. 

Under this order of reference a large amount of 
evidence was taken, and in August, 1885, the Master 
filed his report. Inasmuch as the Master’s report, under 
this order of reference, covered questions that would of 
necessity come before the Courts of both the Sixth and 
Seventh Circuits,—the railroad and property being situ- 
ated in both Circuits,—it was immediately arranged 
that there should be a joint sitting of the Circuit Judges 
of the Sixth and Seventh Circuits at Cincinnati, at 
which joint sitting counsel, representing the various 
interests covered by said Master’s report, might present 
their objections and exceptions to said report for joint 
hearing and consideration by the said Circuit Judges of 
the Sixth and Seventh Circuits, to the end that there 
might be uniformity of decision in the two Circuits. 
November 2, 1885, was finally, after much correspond- 
ence, agreed upon as the time for the joint sitting at 
Cincinnati. Hon. W. Q. Gresham, Circuit Judge of 
the Seventh Circuit, went from Chicago to Cincinnati to 
attend that joint sitting. Counsel were there present 
from New York, Boston, Chicago, Cleveland, Toledo, 
Indianapolis, and other points, for the purpose of then 
and there presenting their objections and exceptions to 
the Master’s report to the Circuit Judges of the two 


Circuits sitting together. Very shortly after the joint 
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sitting commenced, and before the opening statement of 


counsel stating the various points and questions that 
would be presented for consideration and decision was 
concluded, Hon. John Baxter, Circuit Judge of the 
Sixth Circuit, suddenly announced that he would set 
aside the order of reference of December 10, 1884, under 
which Special Master Ricks had made his report, and 


that as soon as he reached Toledo to hold Court he 


would enter the formai order setting aside the said order 


of reference, leaving each mortgagee, and each claimant 
of lien of any kind, to prosecute independent actions 
to enforce their several rights and equities. Upon this 
announcement, the joint sitting, which was expected to 
occupy several days, was summarily ended. Judge 
Gresham returned to Chicago, and the various counsel 
interested left Cincinnati, without presenting to the 
Circuit Judges of the Sixth and Seventh Circuits any 
of their objections and exceptions to the report of 
Special Master Ricks, relying upon the announcement 
of the Circuit Judge of the Sixth Circuit that he would 
enter a formal order at Toledo setting aside the order 
of reference of December 10, 1884, under which Special 
Master Ricks had made his report. 

This statement is proper, and perhaps necessary, 
because it accounts for the fact that no formal except- 
ions in behalf of the Bondholders Committee to the 
Master’s report touching the claim of appellee Hamil- 
ton appear in this record. 

Afterwards, in December, 1885, Hon. John Baxter, 
Circuit Judge of the Sixth Circuit, did enter at Toledo 
an order partially setting aside the order of reference of 
December 10, 1884, but without the knowledge, or pres- 
ence, of counsel for the Bondholders Committee, re- 
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tained parts of the report of Special Master Ricks made 
under said order of reference of December 10, 1884, in- 
cluding that part of said report pertaining to the claim 
of appellee Hamilton and rendered and entered the 
findings and decree in favor of Hamilton involved in 
this appeal. (Record, pp. 73-75.) 
Upon the attention of the Court,—Circuit Judge 
Baxter presiding,—being called to the fact that counsel 
for the Bondholders Committee had not filed formal ex- 
ceptions to any part of the Master’s report, because 
they relied upon the announcement made at Cincinnati 
that ah order would be made setting aside the order of 
reference of December 10, 1884, the Court immediately 
entered, as a part of the decree in favor of appellee 
Hamilton, the exception of James M. Quigley, Charles 
T. Harbeeck and John McNab, Bondholders Committee, 
the Toledo, Delphos and Burlington Railroad Company, 
and the Toledo, Cincinnati and St. Louis Railroad Com- 
pany, directly to the order, findings and decree of the 
Court in appellee Hamilton’s behalf, and granted this 
appeal from said order, findings and decree. 
(Record, pp. 74, 75.) 
It is further worthy of consideration, in this connec- 
tion, that exceptions filed to the report of Special Master 
Ricks could not, by any possibility, have raised, or pre- 
sented for decision, the questions presented by thisappeal. 
The findings and decree of the Circuit Court are not based 
upon the Master’s report; in fact, they are in direct antag- 
onism to the Master’s report. The Master does not base his 
finding and report in favor of Hamilton upon his alleged 
statutory mechanic’s lien, but, instead, bases the finding 


’ 


and report upon a supposed “equitable lien” growing 


out of the assumption that Hamilton’s materials and 
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labor had conserved and added value to the mortgaged 
estate. While it is true that the Master finds that “Ham- 
ilton took the necessary proceedings under the statutes 
of Ohio, to perfect and assert his lien for the labor per- - 
formed and materials furnished under said contract as 
against the Toledo, Cincinnati and St. Louis Railroad 
Company,” it is very evident from the report that the 
Master did not base his finding upon that fact, or con- 
sider it of any weight in the direction of giving Hamil- 
ton priority and preference in payment over the bonds 
secured by the First Mortgage of January 17, 1880. 
The Master does not find that a statutory mechanic’s 
lien can, under the laws of Ohio,.be taken against, or 
upon, a railroad; neither does he find that a mechanic’s 
lien is, under the laws of Ohio, prior and paramount to 
the lien of pre-existing, duly recorded mortgages. On 
the contrary, the Master, very evidently, wholly failed 
to consider and recognize the wide distinction between 
claims for the original construction of a railroad, and 
claims for operating and maintaining a railroad already 
open to the public for transportation of persons and 
property. No one can read the Master’s report without 
being perfectly satisfied that he based his finding and 
report in favor of Hamilton wholly upon the principle 
announced in the decisions of this Court in Fosdick v. 
Schall, 99 U.S. 235, and other cases following and re- 
affirming that case. The following quotation from the 
Master’s report proves the correctness of my statement : 


“Tbe work performed and materials furnished un- 


der this contract were essential to the completion of the 
railroad and to enable it to secure the grain freights of 
the West, for which it was largely constructed. With- 
out such dock facilities it was believed by the officers of 


15 


the company that it would not be able to do the busi- 
ness for which it was chiefly constructed. The property 
of the mortgagor has been appreciated in value by the 
amount of labor and supplies furnished by Hamilton. 
The labor and supplies for which tis lien is claimed 
were therefore of such a character, as in my judgment, 
bring it within the class of claims which have been fre- 
quently recognized by the courts of federal jurisdiction. 
As counsel for all parties in argument: conceded the 
strong equities of this claimant and rather urged its 
recognition, if it could be protected by law, I report 
that said Hamilton has an equitable lien upon said road- 
bed of the Toledo, Cincinnati and St. Louis Railroad, 
as the successor of the Toledo, Delphos and Burlington 
Railroad Company, which should be paid prior to the 
bonds secured by the mortgage of January 17, 1880.” 

(Record, p. 73.) 


It is to be observed that the Master here finds that 
Hamilton’s work was original construction. He says, 
“The work performed and materials furnished under 
this contract were essential to the completion of the rail- 
road.” This statement of the Master makes the decis- 
ions of this Court, upon which he evidently bases his 
report “that said Hamilton has an equitable lien,” 
wholly inapplicable, as will be shown in another connec- 
tion in this brief. 

But the findings and decree of the Circuit Court 
here appealed from are not based upon this Master’s 
report at all. They are entirely independent of it, and 
are directly antagonistic: to it. -The decree shows that 
“the intervening petition * * * and the evidence 
was submitted to the Court.” The Court finds and 


decrees, 
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First. That Hamilton acquired a statutory me- 
chanic’s lien. | 

Second. That Hamilton’s mechanic’s lien “1s a 
lien, prior to all other liens.” 

Third. That Hamilton’s mechanic’s lien extends to 


the entire railroad and must be paid out of proceeds of 


foreclosure sale in preference to any payment upon bonds 
secured by the First Mortgage of January 17, 1880. 
(Record pp. 73, 74.) 

It is perfectly evident that the findings and decree 
of the Circuit Court are based wholly and solely upon 
the alleged mechaniec’s lien, and not at all upon the 
principle of equitable jurisprudence, which the Master 
assumed to be applicable to Hamilton’s claim, and upon 
which he based his report. 

It is plain that exceptions to the Master’s report 
could not have raised the questions presented by the 
decree appealed from. The absence of formal excep- 
tions would, therefore, be immaterial, even if such ab- 
sence had not been accounted for by the public an- 
nouncement made by the Circuit Judge of the Sixth 
Circuit at Cincinnati, at the joint sitting of the Circuit 
Judges of the Sixth and Seventh Circuits. 

The pleadings and testimony upon which the Court 
based the order, findings and decree appealed from are 
set forth in the record. (Record, pp. 18-30 and 46-72.) 


THE CONTROVERSY. 


The exact controversy presented by this appeal. is 
between the bondholders secured by the First Mortgage 
of the Toledo, Delphos and Burlington Railroad Com- 
pany, dated January 17, 1880, and Thomas H. Hamilton, 


whose claim of priority of lien is based upon the asser- 
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material and performed the work for which he claims a 
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tion by him of an alleged mechanic’s lien which he 

filed in the office of the Recorder of Lucas County, in 

the City of Toledo, Ohio, on August 30, 1883. The 

only part of the Narrow Guage Railroad System in- 

volved in this appeal is the railroad and property cov- 

ered and conveyed by the First Mortgage of the Toledo, . 
Delphos and Burlington Railroad Company to the Cen- 

tral Trust Company, Trustee, dated January 17, 1880, 

being the railroad and property extending from Toledo, 

Ohio, to Kokomo, Indiana. | 


On March 20th, May 9th and June 2d, 1883, re- 
spectively, appellee Hamilton entered into three several 
contracts with the Toledo, Cincinnati and St. Louis 
Railroad Company,—by consolidation, successor to the 
Toledo, Delphos and Burlington Railroad Company,— 
for the erection of a certain dock on the Maumee River, 
in the City of Toledo, Lucas County, Ohio. 

| (Record, pp. 22-29.) 


It should, in this connection, be definitely remem- 
membered that the First Mortgage of the Toledo, Del- 
phos and Burlington Railroad Company was executed 
and delivered January 17, 1880, and was duly recorded 
in the office of the Recorder of Lucas County, Ohio,— 


the County in which appellee Hamilton furnished the 


lien prior and superior to the lien of the First Mortgage 
Bonds,—on January 21, 1880, more than three years 
before Hamilton made the contract for the erection 
of the dock. 


It should further be remembered that at the time 
Hamilton entered into the three contracts with the To- 
ledo, Cincinnati and St. Louis Railroad Company for 
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the erection of the dock, the Toledo, Cincinnati and St. 
Louis Railroad Company,—as successor of the Toledo, 
Delphos and Burlington Railroad Company,—had made 
default in the payment of interest on the bonds secured 
by the First Mortgage of January 17, 1880, and re- 
mained in default. The first default occurred January 
1, 1883, and the second default July 1, 1883, which in- 
stallments of interest are still due and will forever 


remain in default. | 
It is scarcely possible that Hamilton was ignorant 


of these defaults. 


About the time Hamilton completed the work called 
tor by his contracts, in fact, before the completion of 
his work, to-wit: on August 1, 1883, one Dwight was 
appointed Receiver by the Court, and took possession of 
the entire railroad and property then in possession of the 
Toledo, Cincinnati and St. Louis Railroad Company. 

(Record pp. 48-50.) 


On August 30, 1883, Hamilton filed in the office of 
the Recorder of Lucas County his affidavit and state- 
ment of account, wherein and whereby he undertook to 
claim, assert and secure a mechanic's lien upon two 
certain lots or parcels of land definitely described in said 
affidavit and claim of mechanic’s lien. This affidavit 
and claim of lien is set out in the record. 

| (Record, pp. 62, 63.) 

The date of record of this instrument is also given 
in the record. (tecord, pp. 46, 47.) 

On April 25, 1884, Hamilton filed his intervening 
petition in the foreclosure proceedings in which Quigley, 
Harbeck and McNab, as Bondholders Committee, were 
made co-complainants with the Central Trust Company, 
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Trustee, by the order of Court of December 10, 1884, 
hereinabove mentioned and cited. | 
In the first paragraph of his petition, appellee Ham- 
ilton clearly admits his knowledge of the fact that 
mortgages and mortgage bonds were outstanding on the 
railroad and property when he made his contracts with 
the Toledo, Cincinnati and St. Louis Railroad Company 
for the erection of the dock. His petition contains this 


statement: 


“Your petitioner further says that the labor per- 
formed and materials furnished by him, as set forth in 
said Exhibit A, thereto attached, was performed and 
used in permanently improving and rendering more 
valuable the property of the defendant, the Toledo, 
Cincinnati and St. Louis Railroad Company, mortgaged 
to secure the several series of bonds issued by said last- 
named company and the several companies embodied in 
said last-named company by the consolidation fully set 
out in the several pleadings in this cause hereinbefore 
made.” (Record, p. 19.) 


The second paragraph of the petition,—and, in fact, 
the whole petition, and prayer for relief,—is based solely 
upon the alleged mechanic’s lien upon two certain lots 
or parcels of land definitely described in the intervening 
petition. , (Record, pp. 19, 20.) 


No lien is claimed.on any of the railroad or property 
covered by the First Mortgage of January 17, 1880, ex- 
cepting only the two parcels of land described in the 
petition and in the affidavit and claim of lien filed in the 
Recorder’s Office, and that alleged len is based wholly 
upon the theory that a contractor for the construction 


of a railroad, or some part thereof, can, under the laws 
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of Ohio, secure a mechanic’s lien on the part of the 
railroad constructed by him, which. lien will be prior 
and superior to the lien of First Mortgage Bonds issued 
several years before the contractor performed any con- 
struction work for the Mortgagor Company. 


In the decree the Court finds that the balance found 
due to Hamilton “is a lien, prior to all other liens, upon 
the premises described in the petition, by reason of the 
mechanic’s lien in said intervening petition described, 
and that said Thomas H. Hamilton is entitled to have 
said lien enforced.” The decree then sets out the exact 
description of the two lots or parcels of land just as the 
same are described in the intervening petition of Ham- 
ilton and in his affidavit and statement filed in the Re- 


corder’s Office of Lucas county, Ohio. 


The Court further finds that the two lots or parcels 
of land upon which the mechanic’s lien is found and 
decreed to exist as a first and superior lien, “are part of 
the property of the said Toledo, Cincinnati and St. 
Louis Railroad Company, covered by the first mortgage 
of the Toledo, Delphos and Burlington Railroad Com- 
pany, in this suit sought to be foreclosed, and as said 
property so covered by said mortgage, including the 
property upon which the lien aforesaid is found, will be 


sold as an entirety.” 


The Court then decrees that the balance of $27,- 
861.80 found and decreed due to Hamilton, together with 
interest thereon and costs, shall be paid in full out of 
the proceeds of sale of the mortgaged property, in pref- 
erence to any payment upon the bonds secured by. the 
First Mortgage of January 17, 1880. 


The words of the decree are as follows: “That 


. 
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upon the sale.of said property under said foreclosure 
proceedings, including the property upon which the 
lien aforesaid is found, so much of the proceeds thereof 
as may be necessary to satisfy the judgment and lien 
in favor of said Hamilton herein be applied thereto, and 
that such provision shall be included in any order of 
this Court making distribution of the said fund arising 
from the sale of the premises under the said foreclosure 
proceedings.” (Record p. 74.) 


ASSIGNMENT OF ERRORS. 


1. The Court erred in finding and aecreeing that ap- 
pellee Hamilton acquired any mechanic's lien whatsoever upon 
the railroad, property, lands, structures and terminal facili- 
ties of the Toledo, Cincinnati and St. Louis Railroad Com- 
pany,—by consolidation, successor to the Toledo, Delphos 
and Burlington Railroad Company,—or any portion thereof. 

2. The Court erred in finding and decreeing the alleged 
mechanic’s lien of appellee Hamilton to be “ prior to all other 
liens, upon the premises described in the petition, by reason 
of the mechanic’s lien in said intervening petition described, 
and that said Thomas H. Hamilton is entitled to have said 
lien enforced:” The Court also erred in finding and de- 
creeing the alleged mechanic's lien of appellee Hamilton to 
be, in effect, a first, prior, and paramount lien upon the en- 
tire railroad and property covered and conveyed by the First 
Mortgage of the Toledo, Delphos and Burlington Railroad 
Company, dated January 17, 1880, extending from Toledo, 
Ohio, to Kokomo, Indiana. 

3. The Court erred in finding and decreeing that the 
balance due appellee Hamilton under construction contracts 
made with the Toledo, Cincinnati and St. Louis Railroad 


Company,—by consolidation, successor to the Toledo, Delphos 
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and. Burlington Railroad Company,—for the construction 
of part of its railroad and terminal facilities in the city of 
Toledo shall be paid in full out of proceeds arising from 
foreclosure sale of the railroad and property, in preference 
to any payment upon bonds secured by the First Mortgage 
of the Toledo, Delphos and Burlington Railroad Company, 
dated January 17, 1880. 


ARGUMENT. 
I. 


No MECHANIC’S LIEN EXISTS IN FAVOR OF APPELLEE, 
HAMILTON. THE STATUTES OF OHIO DID NOT GIVE TO HAMIL- 
TON, AS A CONTRACTOR FOR THE CONSTRUCTION OF A PORTION 
OF THE RAILROAD, ANY MECHANIC’S LIEN UPON THE RAILROAD, 
OR UPON THE PORTION THEREOF CONSTRUCTED BY HIM. 


THE MECHANIC’S LIEN LAW OF OHIO DOES NOT APPLY TO 
RAILROADS AND THEIR CONSTRUCTION. 


The true rule of interpretation of State Statutes 
known as Mechanic’s Lien Laws, is stated with clearness 
and terseness in the decision of this Court in the case 
of Buncombe County Commissioners, and others, v. Tom- 
mey, and others, 115 U.S. 122. In the opinion, at pages 
127 to 129 Mr. Justice Harlan says: 


“We rest our interpretation of the statute upon the 
ground that it has no reference to work done or materi- 
als furnished in the construction of railroads. The 
words of the act are scarcely adequate to express a pur- 
pose to give a lien upon a public improvement of that 
character. The words ‘building, ‘lot, ‘farm’ and 
‘any kind of property not herein enumerated’ are too 
limited in their scope to justify the conclusion that the 
legislature had any intention, by that act, to give ‘a lien 
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upon railroad property. This view is strengthened by 
the circumstance that, by the subsequent act providing 
for the organization of railroad companies and regulat- 
ing their affairs, no saving is made of liens in behalf of 
mechanics and laborers, and express power is given to 
such corporations to borrow, from time to time, any 
sums necessary for completing and furnishing or operat- 
ing their railraods upon bonds secured by mortgage 
upon their corporate property and. franchises. Indeed, 
the idea of a lien in favor of laborers actually perform- 
ing work in the construction of a railroad seems to 
have been intentionally excluded; for, when the railroad 
contractor fails to pay such laborers, the company, upon 
notice, may become bound to do so; but no lien is given 


therefor upon the property of the corporation. 


“Apart, however, from these considerations, we are 
of opinion that a law, giving to mechanics and laborers 
a lien on buildings, including the lot or ground upon 
which they stand, or a lien upon a lot or farm or other 
property, for work done thereon, or for materials fur- 
nished in the construction or repair of buildings, should 
not be interpreted as giving a lien upon the roadway, 
bridges, or other property of a railroad company, that 
may be essential in the operation and maintenance of 
its road. In North Carolina, as in most, if not in all 
the States, railroads, although constructed for the private 
emolument of those engaged in such enterprises, are 
highways which have been established, under the 
authority of law, primarily for the convenience and 
benefit of the public. The general statute of February 
&, 1872, authorized the formation of corporations to 
construct, maintain, and operate railroads ‘for public 


use in the conveyance of persons and property, or for 
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and peculiarly applicable to the case at bar. 


tions for their control and management. 
Ypsilanti 105 U.S. 60, 68-9. Such being the relations 
existing in North Carolina between these corporations 
and the public, it should not be presumed that the leg- 


and having no connection with public objects. 


of the statute clearly require it to be done.” 


the pnrpose of maintaining and operating any unincor- 
porated railroad already constructed for the like public 
use.’ Battle’s Revisal, ch. 99, Sec. 1. The pecuniary 
profit derived by those who project and operate them is’ 
the reward which they receive for maintaining a public 
highway. Municipal taxation to aid in their construc- 
tion has been maintained only upon the ground that 
they are, in a large ‘sense, instrumentalities or agencies 
for the purpose of accomplishing public ends. Upon 
that ground rests the authority of the State to invest 
them with the right of eminent domain in the condem- 
nation of private property, and to prescribe from time 
to time, in the interest of the public, reasonable regula- 


Taylor v. 


islature intended to subject them to the operation of 
ordinary lien laws, enacted for the benefit of those per- 
forming labor and furnishing materials in the construc- 
tion, repair or improvement of what the statute of 1870 
designates as buildings, or who perform labor upon lots; 
farms, and other property, belonging to private persons, 


A difter- 


ent construction of the statute would enable parties 
having liens for amounts, within the jurisdiction of Jus- 
tices of the Peace to destroy a public highway, and 
defeat the important objects which the State intended 
to subserve by its construction. No such intention 
should be imputed to the Legislature unless the words 


An examination of the Mechanic’s Lien Law of 
Ohio will prove that this authority is precisely in point 
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The alleged mechanic’s lien of appellee Hamilton 
is based upon Sections 3184 and 3185, Revised Statutes 
of Ohio, 1880. These two sections are as follows: 

“Sec. 3184. A person who performs labor or 
furnishes machinery or material for constructing, alter- 
ing or repairing a boat, vessel, or other water craft, or 
tor erecting, altering, repairing, or removing a house, 
mill, manufactory, or other building, appurtenance, fixt- 
ure, bridge, or other structure, by virtue of a contract 
with the owner or his authorized agent, shall havea lien, 
to secure the payment of the same, upon such boat, 
vessel, or other water craft, or upon such house, mill, 
manufactory, or other building, or appurtenance, fixture, 
bridge or other structure, and the interest of the owner in 
the lot of land on which the same may stand or to which it 
may be removed. (74 v. 168, Sec. 1). 

“Sec. 3185. Such person, in order to obtain such 
lien, shall, within four months from the time.of perform- 
ing such labor or furnishing such machinery or material, 
file with the recorder of the county where the labor was 
performed, or the machinery or material furnished, an 
affidavit containing an itemized account of the amount 
and value of such labor, machinery, or material, with 
all credits and offsets thereon, a-copy of the contract, if 
it is in writing, and if it is not in writing, a statement 
of the amounts and times of payment to be made there- 
under, and a description of the land on which the house, 
mill, manufactory, or other building, or appurtenance, 
fixture, bridge, or other structure may stand, or to which 
it may be removed; and the same shall be recorded in a 
separate book to be kept therefor, and shall operate asa 
lien from the date of the first item of the labor per- 


formed, or the machinery or material furnished upon or 


intention. 


26 


toward the property designated in the proceeding sec- 
tion, and the interest of the owner in the lot or land on which 
the same may stand, or to which it may be removed, for two 
years from and after the date of the filing of such at- 
tested account; if an action is brought to enforce such 
lien within that time, the same shall continue in force 
until the final adjudication thereof; and there shall be 
no homestead or other exemption as against any me- 
chanics’ lien under the provisions of this chapter. (75 


v. 48, Sec. 2).” 


It is very evident from the language of these two 


89231 inclusive, 


sections that the Legislature did not intend that they 
should apply to the construction of railroads or railroad 
buildings and superstructures. This is made more ap- 
parent by an examination of other portions of this same 


lien law of Ohio. This law embraces Sections 3184 to 


tevised Statutes of Ohio, 1880. 


Sections 3184 to 3206 evidently apply solely to what 


several States. 


may be called private buildings, fixtures, structures and 
erections, with a fixed and definite locality, as -contra- 
distinguished from a building or superstructure that 


forms part of a railroad extending into and through 


Section 3186 well illustrates this evident 


[t provides as follows: 


‘Sec. 3186. A person who performs labor or fur- 


Ser tions 


J 
5 


nishes material for constructing, altering, or repairing 
any street, turn-pike, road, sidewalk, way, drain, ditch, 
or sewer, by virtue of a private contract between him 
and the owner of lands abutting thereon, or his authorized 
agent, shall have a lien for the payment of the same 
against the lands of such owner. (74 v. 168, Sec. 3.) ” 


193 to 3206 provide security for sub-con- 
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tractors, material men, laborers and mechanics, as 
against chief or head contractors. Thus the Ohio len 
law, as found in Sections 8184 to 3206 inclusive, makes 
provision for the protection of persons in any capacity 
engaged in the erection, construction or repair of pri- 
vate buildings, fixtures, erections, structures and appur- 
tenances with fixed and definite localities. Railroads 
and railroad construction are not mentioned or included 
in any of these sections. That it was not intended by 
the Legislature that any of these sections should apply 
to railroads, and the construction of railroad buildings, 
erections and superstructures, is made absolutely certain, 
from the fact that the law proceeds to treat of railroad 
construction in subsequent sections under the head of 


‘ Railroad Sub-Contractors.”’ 


Sections 3207 to 3211 inclusive,—Revised Statutes 
of Ohio, 1880,—provide ways and means by which sub- 
contractors engaged in furnishing materials for, or in 
performing labor in, the construction of a railroad, or 
any structure, erection or building appurtenant thereto, 
may acquire a lien,—not upon the railroad, building or 
structure,—but upon the money due, or to become due, 
to the chief or head contractor under his construction 
contract with the railroad company. No lien whatever 
is given to the chief or head contractor for materials 
furnished, or for labor pertormed by-him for the 
railroad company under his construction contract. 
These five sections of the hen law relating to construc- 
tion of railroads and railroad buildings, erections and 
superstructures would be meaningless, and wholly un- 
necessary, if Sections 3184 to 3206, inclusive, are appli- 
cable to persons engaged in the construction of rail- 


roads or railroad buildings, erections and superstructures. 
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The foregoing statement exhibits the mechanic’s 
f Ohio as it existed in the year 1880, when the 

Miret \i rtvage of! the Toledo, Delphos and Burlington 
Railroad Company was executed and delivered, and 
hen the First Mortgage Bonds secured by that mort- 
rage were issued by the railroad company, certified by 


the Central Trast Company, as Trustee, and sold on the 


The mechanic’s lien law of Ohio, as it existed at 
it time,—as above cited,—is the statute governing 
2 ise. and rie asuring the rights ot appellee tLamil- 

ng his alleged mechanic's lien, because the 
Legisiature of Ohio would be powerless, by any act 
saedl affer these First Mortgage sonds were issued and 

r value, to impair, abridge or modify the obliga- 


tione of the lawfully made contract contained in the 


The statutes of Ohio fully authorized railroad cor- 


rations of that State to mortgage their projected rail- 


wie and sé their mortgage bonds to raise money for 
f their railroads, and provided that such 
tgages, duly recorded, “shall be held to be a good 
| eubetantial. lien from the date of the record of the 
Sarr: mn each uns where it 1s recorded, as well upon 
reonal as the real prope rty of the company.” 
Kevised Statutes of Ohio, 1880, Sections 3274 
and 3286 to 3290 inclusive. 
the entire railroad law of Ohio no provision 
whatever can be found authorizing a mechanic’s lien in 
fort r authorizing any such lien to take priority 
ver a duly executed and recorded mortgage. 


On April 6, 1885, the Legislature of Ohio passed an 


sections 3207-3211 above cited, by which 
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amendatory act the Legislature made more stringent 
provisions for the protection of sub-contractors and 
laborers, material men and boarding-house keepers, em- 
ployed by contractors or sub-contractors, engaged in 
constructing railroads. This amendatory act gives these 
classes of laborers and furnishers a lien upon the rail- 
road up to the full amount called for by the contract 
between the railroad company and the chief or head 
contractor. 
Laws of Ohio, Vol. 80, p. 99. 

If counsel for appellee Hamilton should attempt to 
build any argument in support of the decree appealed 
from upon this act of April 6, 1883, several sufficient and 
complete answers may be made to any such argument. 

First: This amendatory act applies to sub-contract- 
ors and laborers and furnishers under sub-contractors, 
while Hamilton is a chief contractor, and neither a sub- 
contractor, nor a laborer or furnisher under a head con- 
tractor or sub-contractor. 

That this statement is correct, plainly appears from 
the following portion of the second section of the act of 
April 6, 1883: 

_ Jn order to perfect such lien, a person performing 
labor, or furnishing materials, or boarding, as herein 
specitied, shall, within forty days from the date that such 
person ceased performing labor, or furnishing materials, 
or boarding, on or for the railroad, file with the recorder 
of the county where the labor was performed, or ma- 
terials, or boarding furnished, an affidavit containing an 
itemized statement of the kind and amount of materials 
furnished, or labor performed, the time when, the con- 
tractor or sub-contractor for whom, and the section and 


place where, on the line of the road the labor was per- 


terinie furnished. and the amount due 
re payments and set-offs; and, 
rnished. such affidavit shall have 

| account of such board, 

ntractor or sub-contractor 


shed, the several persons 


eral accounts unpaid by each re- 
affidavit here provided for, it 
separate hook to be provided 
nerate as alien on said rail- 
ect only to the limitations 

ant shall, within ten days 
recorder, serve a notice 

other otheer or author- 

val company, by deliver- 

t his usual place of resi- 

ess, which notice shall 

ts of his filing such afh- 

araount of his claim, 

boarding furnished, 

for whom ren- 
im W riting re- 

ry. or other officer 
road company, 


here said afhdavit is 


rder upon 


: i} my deposit- 


pur shed, the weekly rate ot 
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and held to have waived all claim under this section 
against the railroad company.” | 
Second. Even if this amendatory act should be held 


to apply in favor of chief or head contractors, still it 


could not by any possibility furnish any aid or support 


to Hamilton, because he never complied with its require- 


ments. 

Under this act, as quoted, supra, in order to perfect 
a lien, the claimant “shall, within forty days from the 
date that such person ceased performing labor, or furn- 
ishing materials, or boarding, on or for the railroad, file 
with the recorder of the county where the labor was 
performed, or materials or boarding furnished, an affi- 
davit containing an itemized statement” of his claim. 

Again, 

“The claimant shall, within ten days after filing 
his affidavit with the recorder, serve a notice in writing 
upon the secretary, or other officer or authorized repre- 
sentative of the railroad company, by delivering or leav- 
ing a copy thereof at his usual place of residence, or 
place of doing: business, which notice shall contain a_ 
statement of the facts of his filing such affidavit, the 
county wherein filed, the amount of his claim, and 
whether for labor, materials or boarding furnished, and 
the contractor or sub-contractor for whom rendered. 
Provided, that when the notice in writing required to 
be served upon the secretary, or other officer or author- 
ized representative of the railroad company, can not be 
served in the county where said affidavit is filed, such 
notice shall be served by the recorder upon the repre- 
sentative of the railroad aforesaid by depositing in the 
postofiice a letter containing such notice directed to his 
place of residence, or place of doing buisness, if known 


to such recorder.” 
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Third. But there are other reasons why this new 
law cannot aid Hamilton. 

It was not passed until after Hamilton had entered 
into his principal contract for the construction of the 
dock. His chief contract, covering a very large pro- 
portion of all of his work, was executed in writing on 
March 20. 1883-(Record pp. 22-24), while the new law 
was passed April 6, 1888. 

Fourth. Again, this act of April 6, 1883, was 
passed more than three years after the First Mortgage 
of the Toledo, Delphos and Burlington Railroad Com- 
pany had been executed, delivered and duly recorded ; 
and after the bonds had been issued under it, and sold 
for value, upon the faith of the statutes of Ohio as they 
then existed. 

The laws of Ohio, then in force, entered into, and 
formed part of, this mortgage and these bonds, and the 
contracts therein contained. 

The Legislature of Ohio could pass new statutes, to 
govern, and apply to, railroad mortgages executed after 
their passage; but the Legislature is powerless to pass 
any statute that would impair, abridge or modify the 


obligations of pre-existing contracts lawfully made. 


Coe v. New Jersey Midland Railway Co., 31 N. 
J. Eq. Reps., p. 130. 
Wood's Railway Law, Vol. 2, Section 292, 


Jones on Railroad Securities, Section 557. 


Appellee Hamilton must, therefore, rely solely upon 
the lien law of Ohio as it existed from 1877 up to April 
6, 1883, as found in Revised Statutes of Ohio, 1880, Sec- 
tions 3184 to 3211,inclusive. That he does rely wholly, 


and only, upon this statute, is conclusively shown by his 
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structure erected thereon, through foreclosure of a me- 
chanic’s lien, and thereby prevent the-railroad company 
from performing the duties to the public, for the proper 
performance of which it was empowered to condemn, 
and did condemn, the land. 

The Supreme Court of Ohio has very definitely set- 
tled this question, in construing this identical mechanics’ 
lien law. 

In Rutherfoord & Co. v. Railroad Co. 35 Ohio State, 


559. the Court held: 


“Section 1 of the act of 1877 (74 Ohio L. 168), 
which authorizes a mechanic’s lien on ‘any house, mill, 
manufactory, or other building, appurtenance, fixture, 
bridge, or other structure, and on the interest of the 
owner of the same, ‘in the lot of land on which the 
same shall stand or be removed to,’ for labor performed 
or machinery or materials furnished by the contractor, 
‘for erecting, altering, repairing, or removing’ the same, 
does not authorize such a lien upon a railroad.” 

After discussing the various sections of this lien 
law, and former lien laws of Ohio, the opinion, as found 


on page 566, is as follows: 


“This omission is significant, and to our minds, 
conclusive, that the words, ‘other structure,’ which 
then first appears, in favor of head contractors, does 


not inelude a railroad. 


“The practical difficulty, and I might say the im- 
possibility, of enforcing such hens on a line of railroad 
extending for long distances, constructed in sections as 
is the usual mode, by different contractors, each of whom 
might assert, as in this case, a lien on the whole line, or, 


at least, on the part he constructed, is apparent. 


- Geo aw m> 
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Abercrombie, et al. v. Ely, et al., 60 Mo. 23. 

Leonard v. City of Brooklyn, T1 N. Y. 428. 

La Crosse & Milwaukee R. R. Co. v. Vanderpool, 
11 Wis. 124. 

Truesdell v. Gay, 13 Gray (Mass.) 311. 


[ am aware that the Supreme Court Commission, of 
Ohio,in Smith Bridge Co. v. Bowman, 41 Ohio State, 37, 
did hold that a mechanic’s lien can be taken, under Sec- 
tion 3184, Revised Statutes of Ohio, 1880, on a railroad’ 
bridge, because the words“ any bridge” are used in that 
section of the lien law, but in this decision the decision 
in Rutherfoord & Co. v. Railroad Co., supra, is expressly 
affirmed. 


As is well known and recognized in Ohio, the Su- 
preme Court Commission was only a temporary ex- 
pedient, for the relief of the docket of the Court. Its 
decisions have never been regarded in Ohio, or else- 
where, as authority as high as the decisions of the regu- 
lar Supreme Court. 


The dissenting opinion of Chief Justice Granger, 


in Smith Bridae Co. v. Bowman, 41 Ohio State, pages 55 
: : ’ ’ = 


to 61, is peculiarly strong and clear, and seems based 


upon far sounder reason than the majority opinion. 


But this case is not at all in point here, because it 
cannot be contended that the dock constructed by Hamil- 
ton is a “bridge.” Under the explicit decision of the 
Supreme Court of Ohio, in Rutherfoord § Co. v. Railroad 
Co., supra, construing and interpreting the mechanics’ 
lien law of Ohio, appellee Hamilton could not, and did 
not, acquire any mechanic’s lien whatever. The Court, 
therefore erred in finding and decreeing that Hamilton 


acquired and held a mechanic’s lien. 
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“Tt is a part of the history of railroad building. in 
this State, that this mode of raising capital is generally 
resorted to. Such works require a large amount of cap- 
ital, which could not be raised except on bond and mort- 
gage. This can not be done if this len existed, unless 
the mortgage was recorded before work was commenced, or 
after it was fully paid for.” 

The decision in West v. Klotz, 37 Ohio State, 420, is 
to the same effect. 

[In Coe v. New Jersey Midland Ry. Co., 81 N. J. Kq. 
Reps., pp. 127, 128, the Court said: 

‘The defendants, Van Houten and Demarest, claim 
under their judgment, which was recovered January 
19th, 1874, in the Passiac Circuit Court, against the 
Midland Railway Company, for $2,797.71, and also 
under a deed for a portion of the mortgaged premises 
acquired by the company for a depot house or station, 
with its curtilage, in Patterson, and which was sold and 
conveyed to Van Houten and Demarest by the sheriff of 
the County of Passiac under their judgment and in sat- 
isfaction of part of tke amount of it. The judgment 
was recovered upon a mechanic’s hen claim. The work 
and materials for which it was recovered were furnished, 
however, subsequently to the recording of the three 
mortgages. The lien claimed by virtue therof is subse- 
quent and subject to the lien of those mortgages, and 
consequently the title under the sheriff’s deed is subject 
to the mortgages. The lien for the unpaid balance of 
the judgment is, of course, subsequent to the mortgages 
as to the real estate, but as to the chattels it is prior. It 
is urged that the property sold and conveyed by the 
sheriff was outside of the line of the railway, and was, 


therefore, not subject to the mortgages; but it was 


:" 
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power is given to such corporations to borrow, from 
time to time, any sums necessary for completing and fur- 
nishing or operating their railroads upon bonds secured 
by mortgage upon their corporate property and fran- 
chises. Indeed, the idea of a lien in favor of laborers 
actually performing work in the: construction of a rail- 
road seems to have been intentionally excluded; for, 
when the railroad contractor fails to pay such laborers, 
the company, upon notice, may become bound to do so; 
but no lien is given therefor upon the property of the 
corporation. * * * A different construction of 
the statute would enable parties having liens for amounts, - 
within the jurisdiction of Justices of the Peace, to de- 
stroy a public highway, and defeat the important objects 
which the State intended to subserve by its construction. 
No such intention should be imputed to the Legislature, 
unless the words of the statute clearly require it to be 
done.” 3 

The principle of Jaw governing this class of cases 
is well stated in Wood’s Railway Law, Vol. 2, Section 
292, as follows: 

“ As against a mortgage executed before a mechan- 
ic’s lien exists, the mortgage generally takes precedence 
over the lien, as the Legislature has no power to impair 
the obligation of a valid contract or the lien of duly re- 
corded imcumbrances, or to authorize any act which 
will have that effect; therefore, unless the lien law ex- 
isted before the mortgage was executed, and the statute 
in express terms provides that such liens shall have pri- 
ority over mortgages, and the road is, when the mort- 
gage is executed, incomplete, so that the mortgagee is 
chargeable with notice that such liens may arise, the 


title of the mortgagees will be paramount.” 
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‘portation of persons and property, and all income de- 


rived from the use and operation of their railroads and 
franchises. 
Coe v. The Columbus, Piqua & Indiana Rh. R. Co., 
10 Ohio State 3783. 
Coe, Trustee, v. Peacock, et al., 14 Ohio State 787. 
Coopers & Clark v.. Wolf, et al., 15 Ohio State 
9238. 
Lane v. Baughman, et al., 17 Ohio State 648. 
Walsh v. Barton, et al., 24 Ohio State, 43, 44. 


Upon consideration of the lien law of Ohio, and 
the authorities hereinabove cited, it appears clear that 
even if this Court could hold that Hamilton acquired a 
mechanic’s lien,j—which seems scarcely possible,—still, 
and paramount to the lien of the First Mortgage of the 
Toledo, Delphos and Burlington Railroad Company 


covering the identical property upon which the alleged 


the Circuit Court erred in decreeing that lien to be prior 


lien of Hamilton is claimed. 

The second clause of my second proposition re- 
quires but a brief consideration. 

by the decree the Circuit Court, in effect, decreed 
the alleged lien of Hamilton to be a first and paramount 
lien upon the entire railroad and property extending 
from Toledo, Ohio, to Kokomo, Indiana,—utterly regard- 
less of the value of the two lots or parcels of land 
described in the alleged instrument of len, and the 
structure erected thereon by Hamilton. 

This we claim to be error. If Hamilton acquired 
any lien, that lien must be limited to the lots or parcels 
of Jand described in the affidavit and statement filed in 


the recorder’s office. 


heel Ge 
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provements of the same nature as railroads. There, a 
lien is given to any person who shall perform labor or 
furnish materials for constructing, altering or repairing 
any street, turnpike, road, sidewalk, way or drain, 
ditch, or sewer, under a private contract with the owner, 
upon the abutting lands, ete. ** - * 

“Ts a railroad a structure, within the meaning of 
Section 1 of this act? 

“That it is a structure, within the general significa- 
tion of that term, may be conceded. Buta reasonable 
application of the maxim noscitur a soctis, when constru- 
ing the sentence, ‘ erecting, altering, repairing or remov- 
ing any house, mill, manufactory or other building or 
fixture, bridge or other structure,’ taken in connection 
with the provisions that the hen is‘to be on 
the same, and on the lot of land on which it stands or 
shall be removed to; and the further provision that the 
lien shall be recorded in the county where the work is 
done, or materials or machinery is furnished, would to 
our minds, lead clearly to the conclusion that this phrase 
‘other structures’ must be limited to improvements of 
the same class as those specifically named, and can not 
be extended so as to include a railroad. 

“Again, to call a strip of land, for a right of way 
for a railroad from Cincinnati to Portsmouth a lot of 
land, would be a misnomer.” 

Again, in Choteau, et al. v. Thompson, et al., 2 Ohio 
State, pp. 123, 124, the following definition appears : 

‘By the words, ‘lot of land upon which the same 
shall stand, in the same section, is not meant merely 
the ground covered by the building, nor do they, neces- 
sarily confine the lien to the particular lot, as known on 


the town plat on which the building stands. On the 
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egally bound by its provisions and limitations in any 


onstruction contracts he made with the Mortgagor 


q 


6 pany, or its successor by consolidation. 
But, in addition to this legal notice, Ilamilton, in 
2 petition, admits actual knowledge of this First 
. , Mortgage, and all other mortgages. 


When Hamilton gave to the Toledo, Cincinnati and 

St. Louis Railroad Company,—by consolidation, succes- 

the Toledo, Delphos and Burlington Railroad 

Company,—eredit for his work and materials, he gave 

it eredit with his eyes open to the fact that every- 

r the railroad company possessed, or might in 

acquire, was covered by this Kirst Mortgage. 

More than that, if he kept himself reasonably informed, 

knew. when he made his contracts for the erection of 

dock, that the railroad company was then in default 

- ‘in the payment of interest on its First Mortgage Bonds. 

ler such circumstances, he saw fit to give credit to 

road COTMpAany without anny security, he certainly 

ht, either legally or equitably, to demand pay- 

t of proceeds of foreclosure sale, in preference 
payment upon the First Mortgage. 

This Court has so held in an unbroken line of de- 


» rendered in carefully and exhaustively considered 


The principle upon which these decisions are 
well and very clearly stated, by Mr. Justice 
vilev. in Cralrestor Railroad Cos. v. Cowdre y¥, 11 Wall, 
60-482. in the following language: 
> (in the part of Robert Pulstord it is objected that 
lecree does not give him a= priority on that 
rt ' (f the road whieh Wis laid with his iron. Ile 


ntenal that he iw entitled to this, first. because when 


aces of thie complainants were executed it Was 


+¢T) he- 
rned In 


road ac iis to 


reform its du- 


” - 
— 


Case. 
es not show any diversion of current earnings 
neft of mortgage creditors. There is no claim 
se that anv such diversion ever occurred. on 
‘arv, anv diversion of current earnings 1s con- 
atived by the undisputed fact, shown by 
d, that tor many mMontas prior ro the date of 
tract with Hamilton. the railroad company had 
d remained, in default in payment of interest 
mortgage debt. The default in interest, upon 
foreciosure sult Was based. occurred January i. 
aPiy three months betore Hamilton’s tirst con- 
made,—aud that default was tor the interest 


ortgage bonds trom July 1, 1882, to January 1, 
law on this point is definitely settled by the 
‘” principle above stated Was first announced in 


1c >t} ot Posdick V. Sehall. 1944 U. S, 954. [n that 


(hiet Justice W aite said : 


60 


[It also shows that even if Hamilton could legally . 
acquire, and did acquire, a mechanic’s lien,—which we 
deny,—that lien must be limited to the two lots of land 
upon which the dock was partially constructed. 

But consideration of this point can scarcely become 
necessary, because, under the laws of Ohio, interpreted 
and construed by the Supreme Court of Ohio, Hamilton 
never acquired any lien. 

[If any point is suggested by counsel for appellee 
touching the effect of the consolidation of the Toledo, 
Delphos and Burlington Railroad Company with other 
railroad corporations on February 25, 1882, by such 
consolidation forming the Toledo, Cincinnati and St. 
Louis Railroad Company, our answer is that no change 
whatever in the terms, conditions and scope of the First 
Mortgage of the Toledo, Delphos and Burlington Rail- 
road Company was effected by such consolidation. The 
Toledo, Cincinnati and St. Louis Railroad Company is 
the Toledo, Delphos and Burlington Railroad Com- 
pany, in so far as this First Mortgage, and the holders 
of bonds secured by it, are concerned. 

A consolidation of two railroad corporations merges 
all of the rights, franchises, privileges, duties, obliga- 
tions and liabilities of each of the old corporations into 
the new corporation, so that they continue to exist the 
same as though no consolidation had been effected. 7 

Green County v. Conness, 109 U.S. 104. 

Shields v. Ohio, 95 U.S. 319. 

Peik v. The Chicago and Northwestern Railway 
Co., 94 U.S. 164. 

Branch, et al. v. The City of Charleston, 92 U. 
S. 677. 

Central Railroad and Banking Company v. 


Georgia, 92 U.S. 665. 


It has been my purpose in this brief to establish 
the following points: | 

1. That the mechanic’s lien law of Ohio does not 
apply to railroads and their construction. Hence Ham- 
ilton acquired no mechanie’s lien. | 

2. That even if Hamilton did acquire a mechanic’s 
hen, that lien,—under the laws of Ohio, and the deci- 
sions of its Supreme Court,—is not superior and para- 
mount to the lien of the First Mortgage, but it is in- 
ferior, junior and subject to the lien of the First Mort- 
gage: And that even if Hamilton did acquire a lien, it 
is not only junior and subject to the lien of the mort- 
gage, but must also be limited and restricted,—as such 
junior lien,—to the two lots of land described in the al- 
leged instrument of lien. 

3. That the claim of Hamilton is for original con- 
struction work. That the Court, therefore, erred in de- 
creeing its payment out of proceeds of foreclosure sale 
in preference to payment of the First Mortgage Bonds: 
And that even if Hamilton’s claim had been for labor 
and materials used in the current operation and main- 
tenance of the railroad, still it would not be entitled to 
priority in payment over mortgage bonds, because no 
part of the current earnings of the railroad were di- 
verted to the benefit of the mortgage creditors. 
We ask that the decree of the Circuit Court may be 
reversed. 

R. G. Incersott, New York, Respectfully submitted, 
CLARENCE Brown, Toledo, O., BY 
Solicitors for Appellants. JoHun M. BuTLeEr, 
Of Counsel for Appellants. 


Indianapolis, Ind., November 23, 1889. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


No. 184. 


THE TOLEDO, DELPHOS & BURLINGTON RAIL- 


,0AD COMPANY, er au., APPELLANTS, 
US. 


THOMAS H. HAMILTON. 


APPELLANTS’ REPLY BRIEF. 


Since appellants’ original brief was filed, the briefs for 
appellee have been submitted. We desire to answer the 


arguments of appellee’s counsel, so far they were not antici. 
pated in our original brief. 


The Ohio Lien Lars. 


Appellee’s counsel state their claim to be (Reply Brief 
pp. 8, 15) “that a lien on a railroad can be obtained by any 
contractor, material-man, or laborer, who furnishes labor 
or material in such construction: not only a lien, but a 
superior lien to all others”: and, “ while we insist that 
under the General Mechanics’ Lien Law, as interpreted in 
that case (Smith Bridge Co. vs. Bowman), we have a per- 
fect lien upon this property ; we also insist that under an 
act of the Legislature passed in 1883, and before the work 
under this contract was done, that we are also protected 
by the lien therein authorized and provided for.” 
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It will be noticed, however, that in the case of Smith 
Bridge Co. vs. Bowman, the Supreme Court Commission of 
Ohio does not attempt to give a lien wpon a railroad, but 
confines it to the particular structure named in the statute, 
viz.,the bridge. It has never been held, by any Ohio Court, 
that this section of the General Mechanics’ Lien Law gavea 
lien upon a railroad. 


Section 2207, Revised Statutes a Ohio, 1880, as before 
stated, gives no lien upon the railroad, or other property of 
the railroad company. It simply provides a lien upon the 
amount owing tothe principal contractor. This section was 
amended by the act of April 6, 1885, sixteen days after the 
date of Hamilton’s origina! contract (Vol. 80 Ohio Laws, 99). 
The succeeding sections of the same act ($$ 8208-11), for the 
first time provided fora lien upon a railroad in favor of rail- 
road sub-contractors and those who supplied labor and 
material under them. 

By a declaratory act of April 10, 1884 (Appellee’s Reply 
brief p. 19), the meaning of the act of April 6, 1883, was 
declared to be that any person who performs labor or 
furnishes material, under contract with a railroad company, 
orany of its authorized agents, shall be entitled to a lien 
upon the railroad. At best, this declaratory act only en- 
larged, from the date of its passage, the class of persons in 
whose favor a lien upon a railroad was authorized ; that. is, 
it included persons who contracted directly with the rail- 
road company, or its agents—principal contractors. 

This was the first time in the history of Ohio legislation 
that a lien was given toa principal contractor for work done 
and material furnished in the construction of a railroad. 

But this declar: atory act was not passed until long after 
Hamilton had completed his contract and attempted to secure 
alien under the General Mechanics’ Lien Law. — [t could 
have no retrospective operation, [t was effective only from 
the date of its passage. To declare what the law 7s, or has 
heen, iS a judicial power: to declare what the law shall be, 
is legislative. 

| OQeden vs. Blackledge, 2 Cranch. 272, 

We, therefore, contend that neither under the General 
Mechanics’ Lien Law nor the Railroad Lien Law could Ham- 
ilton secure a lien upon the railroad, or any part of it. 


It is contended that Hamilton was entitled to a lien 
upon the dock itself and the specific property upon which 
it was built, upon the principal announced in Smith Bridge 
Company vs. Bowman, 41 Ohio State, 3 


‘ 


This we deny for 


Sa 


ever growing out of Ballou’s claims. 


5 


It should be noticed, also, in the cases of Williamson ws. 
Railroad Company, that Berthoud & Co., perfected their 
mechanic’s lien against the Long Branch & Sea Shore Rail- 
road Company as owners of the railroad, and also against 
the New Jersey Southern Railroad Company (with whom 
their contract was made) as builders. This they were enti- 
tled to do by the law of New Jersey. 

Under the provisions of the Ohio statutes quoted, re- 
lating to mechanics’ liens, it is clear that the lenholder’s 
rights must be worked out through the ownership of the 
property upon which the structure is built. His contract 
must be with the owner; not necessarily the legal owner, it 
may be with the equitable owner as well. His lien is upon the 
interest which the person, with whom he contracts, has in the 
property upon which the structure is built. If such 
person has anything less than the entire legal own- 
ership, then the lien of the mechanic is limited to that inter- 
est. The moment the railroad company secured its interest 
in the property in question, it was seized by the after 
acquired property clause of the mortgage. The railroad 
company having acquired its interest prior to the making of 
the contract with H: amilton, and Ilamiulton’s rights depend- 
ing upon the ownership by the railroad company, and not 
upon the naked legal title of Ballou, it follows that that 
interest was incumbered by the first mortgage at the time 
Hamilton’s contract was entered into, and consequently 
Hamilton’s lien upon the = company’s interest was 
subject to the prior mortgage lien upon the same interest. 


It is true, Hamilton endeavored to assert his lien against 
the pretended lien of Ballou for moneys advanced. But that 
controversy presented simply a question as to priority of 
conflicting liens. The fact that Ballou also claimed a lien 
could not possibly exalt Hamilton's lien into a lien superior 
to a prior recorded mortgage. The existence of Hamilton’s 
lien was wholly independent of the existence of Ballou’s 
claim. Hamilton’s lien depended upon the ownership by 
the railroad company; and while the establisliment of Bal- 
lou’s pretended claim of ownership might wholly extinguish 
Hamilton’s lien, the defeat of Ballou’s claim could not add 
to the value of Hamilton’s lien so far as the railroad com- 
pany was concerned, nor relieve it: of inferiority to the out 
standing prior mortgage. 


As a matter of fact. Hamilton has no lien or right what- 
Without going into a 


The ease of Botsford ws. R. R. Co., 41 Conn., 454, 
relied upon by counsel for appellee, is strictly in accord 
with the prince iple here asserted. The reason why the hen 
of the mechanic was awarded priority over the lien of the 
mortgage in that case was, not because the railroad com- 
pint ‘had no leyal title to the premises, but because it had 
no social title: the opinion of the court being stated in 
this language, page 469: “We think the owner of the 
premises was not divested of his title, and that no equctable 
ty ath accrued to the railroad company prior to January st 

S71, at which time the lien of the plaintiff attached, neces 
te taking precedence of the mortgages in question.” 

The case of Anketel vs. Conver rse, 17 Ohio State, 11, 
does not, in our judgment, announce any principle incon- 
sistent with that here maintained. In that case the owner 
of the property was indebted to bis grantor for the pur- 
chase price, and, being so indebted, sold the land by ex- 
ecutory contract to another, and received the consideration 
therefor. The owner was therefore inde! ted, to the one for 
purchase money due, and to the other for purchase money 
paid. As between these two, the equities were equal, in point 
of merit: and the court held that the purchaser by the ex- 
ecutory contract acquired no superior equity as a bona fide 
purchaser without notice, because he did not acquire the 
leval title. It is difficult to see how this principle is appli- 
cable to the case of Hamilton. His lien was no more a 
‘legal ~ hen than was the lien of the prior recorded mort- 
vage. Both liens were upon precisely the same interest owned 
by the railroad company. Hamilton acquired his lien with 
full knowledge of the pre-existing recorded lien of the mort- 
wage, and lis subsequent lien has no superior equity or 
firmer legal standing. ; | 7 


it is urged that the mortgage was executed by the To- 
ledo, Delphos and Burlington Railroad Company, whereas, — 
the property upon which Hamilton constracted the dock was 
acquired by the ‘Poledo, Cincinnati and St. Louis [tailroad 
Company, the successor by consolidation of the Toledo, 
Delphos and Burlington company ; and that, therefore, the 
future acquired property clause of the Toledo, Delphos and 
Burlington mortgage did net operate as against property 
acquired by a Company other than the mortgagor. 

Without conceding the correctness ot this position, it is 
difficult to see how it can avail Hamilton upon this appeal. 
The only effect which that claim can have is to exempt the 
slock property from the lien of the mortgage, and the reby 
deprive Llamilton of any right of participation In the pro- 
ceeds of sale of the mortgaged premises. Kither the mort- 


v 


It is difficult to reconcile the different posicions taken 
by counsel for appellee. Thev assert that “the whole prop- 
erty of the railroad company, including this dock property, 
was sold as an entirety, and purchased by the bondholders ;” 
and, “that the entire work went to the enhancement of the 
value and the betterment of the property securing the bonds 
of those who eventually became the purchasers of the road, 
and are now appellants herein.” 

If these statements are true, it is not clear how it can 
be sald, as counsel assert in endeavoring to maintain their 
second proposition, * that the premises in dispute were never 
Cc ure 7 bv the railroad compan that executed the 
mortvagce. 

If the premises were not acquired by the mortgagor 
company, or by a successor under such circumstances as to 
bring the premises under the mortgage, It is not very ap 
parent how the work of Hamilton went to the enhancement 
of the value of the property mortgaged to secure the bonds, 
or how the court, decreeing the sale of the mortgaged 
premises by the exact terms of description contained in the 
mortgage, could include therein property not covered by the 
Mortvave 

The interest of the railroad company in the dock prop- 
erty did not. depend upon the decree in [lamilton’s favor: 
but Lhiaat decree depended upon the ownership of the dock 
property by the railroad COMPany, It Was essential, under 
the laws of Ohio, that the railroad company should have an 
interest in the property to give effect to Hamiulton’s lien; 
and the decree that established his lien. and fixed its priority, 
found, as a preliminary fact, that the railroad company had 
such an interest as enabled Hamilton's mechanic's len to 
attach. Dut that very finding of the interest in.the railroad 
company establishes the priority of the mortgage lien. 
Nothing transpired, between the time the property was pur- 
chased and the time of the Hamilton decree, to change the 
interest possessed by the railroad Company. The very 
foundation of the decree was the fact that, prior to the date 
of the Tlamilton contracts, the railroad company had become 
the owner of the property Upon which the dock was built. 
No other finding would have permitted the establishment of 
Hamilton's lien, and that verv finding established the pri- 
of the mortgage lien. | 

Respectfully submitted, 
CLARENCE BROWN, 

Solicitor for Appellants. 
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4 
~ «~fipee 


Og eS oe Tree ee. eS 


A 


» 


; 


Supreme Court of the United States. 


z 


October Term, 1889. 


Tue Totepo, Detppos & Buriineron R. R. Co., et at, 
Appellants, 
VS. 
Tuomas TH. Hamirton, 


Appellee. 


SRIEF £OR-APPELLEE, 


BY 


JOHN H. DOYLE, his Solicitor. 


: eked ‘Ai ak Pe apis + 


Supreme Court of the United States. 


October “Perm, 1889. 


Tuk Totepo, DetpHos & Buriineron R. R. Co. er At. 
Appe llitnite. 
+S. 
Thomas EL. TLaminron, 


P [pope //; ea 


orine FORM APPELLEE, 


ity 


JOHN H. DOYLE, his Solicitor. 


a ee 


THE FACTS. 


In the spring and summer of the year 1888, 
Thomas I. Hamulton, the appellee, built 500 feet of ertb 
dock on the Maumee river, for the Toledo, Cincinnati 
& St. Louis Railroad Company, the name adopted 
after the Consolidation of several railway companies, 
of which the Toledo, Delphos & Burlington Railroad 
Company, appellant, Was one Qn the first day of 
August, 1883, on the application of the Trustee for 
the bondholders, the railroad was placed in the hands 
of Edward E Dwight as receiver. The dock was al- 
Hiost ¢ mnpleted when the recelrver took POSSESSION, but 


not entirely. and about fifteen davs were required, after 


the appointment ana POSSeSSTON of the receiver, to 


cee aaa a 


Sigh Ra A “en re 


consolidation between The Toledo & Maumee Narrow 
Gauge Railroad Company, The Toledo, Delphos & In- 
dianap ylis Railway Company, The Delphos & Kokomo 
Railway Company, and The Delphos, Bluffton «& 
Frankfort Railroad Company. 

After this and on the 17th day, of January, 1880, 
this consolidated railway company executed the mort- 
cracre which it Is claimed, COVETS the premises here in 
controversy, and is a len prior to the len claimed by 


Hamulton. 


After the execution of this Mmomteave, and on the 
2 [st Tit of June, 1880, The Toledo, Delphos & Burl- 
Ineton Raibowy ( OMLpalLy, cs then constituted, Was 
Tei consolidated with The Dayton, Covington & To- 
ledo Railroad Company, under the name of “The 


Poledo, Delphos, & Burlington Railroad Co.” 


\nd again, on the 18th of March, 1881, The 
Toledo, Delphos & Burlington Railroad Company, as 
then constituted, Was Hon consolidated with The Day- 
Fon «&W Southeastern Railroad ¢ OMLpaly, hut still re- 
tained the name of “The Toledo, Delphos & Burling. 


Tool} Railvoud a” 


And after this last consolidation, and on the 31st 
(Lay of March, and the 2d dary of April, ISs81, The 
Toledo, Delphos & Burlington Railroad Co., as then 
onstituted, purchased the lands upon which the Ham- 
ton docks were built, and took the title thereto in the 
name of George W. Ballou. 

fn the final disposition of the Hamilton branch 


of the ease. the court below found the amount due to 


I eee nemo age 


—) 


l’nder these facts the decree of the court below 
cannot be deemed other than equitable and righteous, 
and we do not think it will be disturbed by this trib- 


“nal. 


When Mr. Butler, counsel for appellants, argued 
the case before the Master, he was constramed to say, 
on page 76 of Ins printed argument, “Tam willing to 
concede that if there is any possibility in law and in 
equity for Mr Tom Hamilton to get pay for that dock, 
lf want him to vet it: but | do not believe he can vet 
it in the way he is pursuing here.  [ concede that it 1s 


i couse of eNTVeILe hardship.” 


And the Master in his report, which is part of the 
record here, says, “As counsel for all parties in argu- 
ment conceded the strong equities of this claimant, and 
rather urged its recognition to be protected by law, I 
report, ete. So it appears that the justice and equity 
of this claim is fully admitted by all parties to the suit, 
and the ouly obstruction mm the way of payment Is some 
legal difficulty which the appellants seem to regret as 
muchas Mr. Hamilton. We hope this court may find 
4 way to remove these legal difficulties that are causing 


such aniversal regret. 


hur first claim is that the mechanies hen of Ham- 
ilton should have precedence, by reasoh of priority, over 


the Hen of the first mortgage bondholders. 


On the 80th day of Aucust, 1883, Hamilton per- 
fected his lien on the docks which he had built, at which 


three the rillroad COMMpally had’ no title to the premises, 


the title Tt) suid Property heme’ iN (reo. Ww. Ballou. As 


sey ars 


. 


‘ 


meh ratlroad, but it:«liel bia neq ulre the legal title 

til the 20th of February, 1877, when the Chancellor 
deeree declared that the railroad In question became 
Praperty of the Mormtgavor company, ln the mean- 
Barthoud & Co. on the 28d of July, 1874, built 
ocks, wharfs and piers at the terminus of the branch 
oad in question, and under the laws of New Jerse) 
ertects do mechanics li fh con} the docks, pliers, etc.. e- 
referred to. = In disposing of this case both the 
ots found that the mechanics lien of Barthoud & Co. 


1) Tr white Sup rlor tO the hen of the first Mortyage. 


ln then OP TLOMS the COUTTS say, ISth N. =. Hit y., }). 


Zee) AAT the time of making this contract (Upon which 
T _ lhe 1h Wiis based ). the Southern Rearlroad 
Company were in possession of the Long Branch & Sea 
“Spacer Ratlrond. anid under the power C1Ven I aucT of 
Levislature jliad effected substantially a consolida- 


lire TW COPEL DEILIOS. So that the railroad of the 
& Sen Shor Com pocarny nnd ITS ap pPurt- 


my ofaeto om ect the Property of the 


~ { COPRD OLE Then ownership was only eqquit- 
| Phe legal title to the property stil 

Long Branch & Sea Shore Company.” 

\ mtinuing the same subject, in Vol. 29, N.D. loc., 


f6.the court saves: * No consolidation in fact of the 
, eye] effected ° hor Was the rallroad 

| 1) ped WY Pe Shore COnLpally acquired 

\ te wy Ss nithern Comprar y by Clb \ formal 
HVeV ane Phe latter company became 
shiares of the 1718 shares of the 


' . 
pr’rrie’] f rh poadiy. wid ili the sum- 


ISTO took possesston of the railroad of the Lone 


| | 


the aet of the morteavor to vive a Morteave len, he 


must acquire the title to the property, and must execute 


but to AC UIre il mechanties hen the per- 
land need do nothing, all 


rhe tora 


interested in the lot of 
d «come is done yy the mechanic. under 


mi bit 


this seting fi] 
thy direction of the statute, and 1) this CUse all the 


pro ISTOLIS of the statute have heen complied with and 


thi hen Is je rfected., 

We have so fully quoted from Williamson, Trustee, 
Ry. Co. because of the similarity existing between 
17 anid the ense ft bear: lyuait the Sillnle principles are all- 


~ 


nouneed iN many other cases, ana ave rth the Phbetid ele- 


mentary.> That is to sav, it Is an elementary principle 


that “where there Lie equal equities, the first 11) order 


of time shall preval, and “where there Is equal equity, : 
the law must prevail” Pomeroy in his work on quits 


Jurisprudence, et ied H7S. si\ys ! 


The meaning of the second maxim is: If two persons 
ive equal equitable claims upon, or interests in, the same sub- 


ect-matter: or. in other words, 1f each 1s equally entitled to the 


protection and aid of a court of equity, with respect of his 


them. in addition to his equity, 


suitable mterest, mal one of 


‘| 
Lise) obtains the rean| estate in the subject matter, then he who 


‘ 
has the legal estate will prevail.” 


The author ina foot note cites Fitzsimmons et al. 
ve, Ooden et al. 7th Cranch. page 2, and several other 
authorities. 


Further along. in sec. 6BS2, the same author Says : 


* Between il legs aid equitable title to the SiLT1e sub- 


lect matter, the legal title in veneral prevails, 1 pPursu- 


anee of the maxim. ‘when there Is equal equity, the law 


i: 


agreed to do so and employed the petitioner to do the 
mason work. When the work was done the mechanic 
filed a certificate of Jus hen. Lhe company began to 
use the place as a station Immediately after making the 
agreement with the land owner, and before this build- 
ing was commenced, taking and delivering passengers 
and freight there, and continued such use until the 
building was completed ; no conveyance of the land 
was ever made by the owner. The company had_ pre- 
viously made two mortgages of the entire franchise and 
property of the road, the mortgages providing in ex- 
press terns that they were also to cover all lands and 
buildings that might afterwards be acquired by or be- 
long to the COTMpPAaDyY . Held, that as between the liens 
of. the mortgagees and mechanié, the mechanic had 


priority and preference. 


In Anketel vs. Converse, 17 Ov S.. p. 11, we again 
fincl the matter considered with the Same result. In this 
case a vendor took of his vendee a mortgage to secure 
a part of the purchase money, and entrusted the mort- 
vive To the vendee to he delivered for record, Before 
so delivering the mortgage, the mortgagor sold the land 
Ih \\ ritten eXeECUTOPY contract, to a hone tide purchaser, 
who paid him therefor a full and valuable considera- 
then, without notice of the rights of the mMmortyvavee- 
The written contract bound the mortgagor to make a 
cron ana clear title. hast Jar MO present legal title OT 
pight of Poss ssion. Before the Mmortyagee had any 
notice of the rights of the contract purchaser, and be- 
fore the latter had acquired any legal title, or had taken 


actual notorious possession, the mortgage was recorded. 


Hela: that the mormtvavee hieacl it lien superior to the 


elit a ie 


1D 


WN Southeastern Reatlrond Company, hut after the Coli 
s<oliddation retained the old name of “The Toledo, Del- 


phos & Burlington Railyouw Company. 


Nnd now. after these two consolidations, which 
were effected after the execution of the mortgage im 
question, this new consolidated company, on or about 
the first Tay oft April ISS], acquired the property Ol) 
whi ‘hy thie Hlamulton dock IS located, taking the leval 
tithe thereto in the name of (reoree \\. Ballou. 


\t the date, when this property is claimed to have 
heen acquired, the company which made the mortgage, 
level croonie® Gul of eNXIstence, So) fear iis its powers of auc UU 
ing property were concerned, and could not acquire the 
premises in question: it had been consolidated and re- 
consolidated between the dates of makine this mort- 
rene nd acquire this Property, and the old Oreal- 
/ thon eoulad ho more vet title. Or hecome the OWhers 
of these premises at the date of the conveyances to 
Ballou, than could a person long since dead and gone. 
These several consolidations were mace under the laws 

Ohio, passed April 10th, 1858, Swan & Critchfield, 
pace H24 and section 5 of this act detines the specific 
Purposes for. hieh the constituent companies May stil] 
exist. in these words: * Provided, that all nehts of 
itors, and all ens unon the property of either of 
said corporations shall be preserved unimpaired, and 
ree respective corporations Hic \ he deemed to he in 
+? int bictee Tao Preserve the SHme.. That IS To Say, that 
the existence of the constituent compailes Is preserved, 

warte PUT Prose yf keepme unimpaired all liens 


property these companies then owned ; but 


Many other authorities to the same effect could be 


a ‘ 
ted, among which are: 


Me Mahon vs. Morrison, 1 Ind., 172. 
he sal steal (OM pany "s. (reaordid, ‘as on ~~. 33%). 


/ fs peelai gs Lehwwon belle vy hReaihroad Ghee -yt) Pa. St.. 2. 


lrcleed, (iil Hiri bia authorities ce the contrary. 
THIRD, 


The Court will remember that the appellants are 
the bondholders in this case, and that the msolvency 
of the Railroad Company, and the appointment of a 
receiver, were enforced by the Central Trust Company 
of New York, as trustee for the appellants. This in- 


solvency. anil the appomtment oft a recelver Was en- 


4 forced while Hamilton was working with his gang of 
omen and machinery at the construction of the docks in 
(Question, anc hefore they Were completed. The re- 
"ft el Wiis appotnted, ana took POSSESSION of the prop 
erty on the first day of August, 1883, and the docks 
were not completed until the 15th of that month.” The 
record will show that when. the recelver took POSsses- 
sion of the property, he found the docks in process of 
i construction, and under lis authority the work was con- 
tinued and completed. THe found that unless the work 
Was continued and completed, there was great danger 
. that what had already been done would) be lost and 
+ destroyed. Yet Mr. Hamilton has not been paid for 
even that portion of the work done under the authority 


7 thy recelrVver. 


The reeelver was appointed at the instanee and 
equest of the appellants, through their trustee, and if 


Vid dustice Bradley mis sand oi Wallace ws. 


' a.” , a 
Loomis. 4 | ane ia: 


‘The bondholders were represented by their trustees and 


rppiast toe reared i tis hone by ther acts, al least sO) far is i the 
interests of other persons acting upot the faith of (it might 
by ittect 


ROU RTH. 


We will call the attention of the court to but one 
other feature of this Cust, [t liets already heen suc: 
rested that all the .work and material went to the 
enhancement of the security of the appellants; that 1f 
they should prevail in this suit, they will be the sole 
Tah ‘rs. suc 1] unilton the sole loser. Is it possible 
that there is no power ina court of equity to equalize 
these wars and losses 7 
We ive aware thrat this <*CUT TT lias CPoOne feu to pro- 
tect litigants situated as Tlamilton is, and are also aware 
that the court have drawn a line between work and 
materials furnished for the mamtenance and operation 
of the road. and work and materials furnished for the 
coustruction of the road itself: but we urge that the 
peculiar circumstances of this case clearly bring it 
within the class of material men included in the. first 
paragraph of the rule, and it would be an arbitrary 
hardship To exclude this laborer, anc favor another. 
only because the labor and material of the one went to 
enhance and protect one portion of the premises, while 
the labor and amaterial of the other unfortunately hap- 
pened to bye classed its “construction. | 
Fosdick VS. 


This court. in the well-known case of 


2] 


and if they give to one class of creditors that which properly 
belongs to another, the court may, upon an adjustment of the 
accounts, so use the Income which comes into his hands as, if 
practicable, to restore the parties to their original equitable 
rights. While ordinarily this power is confined to the appro- 
priation of the income of the receivership and the proceeds of 
moneyed assets that have been taken from the company, cases 
may arise where equity will require the use of the proceeds of 
the sale of the mortyaged prope rty in the same MU. Thus it 
often happens that, in the course of the administration of the 
cause, the court is called upon to take income which would 
otherwise be applied to the payment of old debts for current 
expenses, and use it to make permanent improvements on the 
fixed property, or to buy additional equipment. In this way the 
value of the mortgaged property is not unfrequently materially 


increased. 


And neht after this quotation, the court farther 
say 4: 


‘*No fixed inflexible rule can be laid down for the govern 
ment of the courts in all cases. Each case will necessarily have 
its own peculiarities, which must to a greater or less extent in- 


fluence the chancellor when he comes to act.” 


The court will specially notice the following part 
oft the above quotation 


‘“ While ordinarily this power is confined to the appropria- 
tion of the income of the receivership, and the proceeds of the 
moneyed assets that have been taken from the company, Cases 
may arise when equity will require the vse of the procecds of 
the sale of thre mortgage d property in the same Welt. Thus 
it often happens that, in the course of the administration of 
the cause, the court is called upon to take income which would 
otherwise be applied to the payment of old debts for current 
expenses, and use it to make permanent improvements on the 


fixed property, or to: buy additional equipment. — In this way 


hy 
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The first proposition in the brief of Appellants is, 
that the Statutes of Ohio do not g1Ve to Hamilton a 
mechanie’s lien upon the property claimed by him to 
be affected: and to maintain this, Buncombe County 


Commissioners vs. Tomney. et al... 115 U. S. 122. 1s 


eited, 


‘It is enough to say that no such claim is made in the 
pleadings. The only point presented by the record 1s properly 
stated by plaintiffs’ counsel in these words: ‘Can a mechanie’s 
lien be taken on a railroad of the kind set out in the pleadings, 
under the laws of the State of Ohio 7 The lien sought ison a 
strip of land from Cincinnati to Portsmouth, and the railroad 
constructed and projected thereon, including bridges, culverts, 
trestles, and everything necessary to a completed road. No 
bridges are specified, nor is any lot of land on which they stand 
desertbed. The petition does not state the cost of these bridges 
nor pray fora lien thereon, but upon the railroad as an entirety. 
Wohethe r or pot such af Lie di could he taken mpor Uf railroad 
hyridye built wnder a spe cific contract for that purpose, is not de- 
eided.” 


This much of the opinion explains the whole case, 
and shows that the real question In issue, as to whether 
a mechanic could perfect a lien upon a depot, water- 
tank, bridge, dock or other specific structure on a spe- 
cific lot of land, was not passed upon by the Court, and 
the Court took special pains to Say that it was not 
passed upon, and although counsel have quoted freely 
and fully from this opinion, they have with ereat ‘are 
omitted this declaration of the (Court. 


But this questlon, which the Court in this case de- 
clined to Juss Upon, came Up, soon thereafter, before 
the Supreme Court of Ohio, in Smith Bridge Company 
vs. Bowman. 41st Ohio State, 37, and was there defi- 
nitely settled. This was a case where a mechanic 
sought. under the Statutes of Ohio, to perfect and 
maintain a len for work and material on railroad 
bridges, and the Court fully sustained him in his efforts. 


In introducing their opinion, the Court say : 


cludes the right to seil the section or’sections of the railroad 
upon which these bridges are situated, It follows, then, that 
to protect the lien of the mechanic, the sale of the whole road 


must be decreed.” 


This seems to be a full and complete interpreta- 
tion of the mechanie’s hen law of Ohio, by the Supreme 
Court of the State, so far as the questions of this case 
are presented, and as this interpretation and decision 
become a rule of property in the State, the Supreme 
Court of the United States will of: course follow it. — 


Counsel say : 


“As is well known and recognized in Ohio, the Supreme 
Court Commission was only a temporary expedient, for the re- 
lief of the docket of the Court: Its decisions have never been 
regarded in Ohio, or elsewhere, as authority as high as the de- 


cisions of the regular Supreme Court.” 


This is not true. The Supreme Court Commission, 
under the constitution, ranks with the Supreme Court 
proper, and is In every respect considered its equal. 
The Supreme Court Is elected by the people, and the 
Commission is appointed by the Governor, and between 
Courts elected and appointed, experience has taught us 
to v1Ve decided preference to those appointed by a 
judicious executive officer. In Oho [ have never heard 
the two Courts compared to the detriment of the (’om- 
mission. It is sufficient, however, to say that the Con- 
stitution makes it concurrently with the Supreme Court, 
the Court of last resort in the State, and its decisions 
final as those of the Court itself. 


There is One other point Lv Appellants’ briet that 
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pleadings in this cause here 


\\ hale Liagulte bi on) i \ hea eC had constructive knowl. 


| . ? : : las | 
of Tile @ENXISTCHCEe ¢ this tmortvave Whe he made 


his contract by reason of its pubhe record, yet we feel 
safe in saying that as to actual knowledge of it, at this 
time, he had none, nor does his pleadings admit. that 


he had any, 


This language in the pleading, referred CO, Is the 
language of the pleader, and could not be construed as 
an admission on the part of Hamulton of knowledge. 

Sut construe it aus strictly against him as possible, it is 
not an admission of knowledge at the time the contract 
was made, but at the time the pleading was prepared. 
And this was done, of course. after the suit was com- 
menced, the bill of complaint filed, and a receiver ap- 
pointed. At this time, Hanulton knew, of course, of 
the mortgage, and the default in the payment of inter- 
est, and knew it to his sorrow, but up to this time, it is 
not fair to presume that he had any actual knowledge. 


Finally, on page 59, counsel say: 


‘Tf the railroad company never owned the two lots of land 
described by Hamilton in his a!leged instrument of lien, Hamil- 


ton’s entire claim must fail.” 


There Was a dispute as TO ownership hetween 
George W. Ballou and the railroad company in the 
( jourt below : but the decree, from which there Was ho 
appeal taken, found for the railroad company, and from 
the time of that decree the railroad company became 
the legal owner’ before that. it had only an “unexe- 
cuted equity ” in the land in question, as we have more 


fully argued 1 OUl original brief, 


THE RAILROAD LIEN LAW. 


We disagree entirely with appellants Counsel’s 
interpretation of the Railroad lien law of Ohio. Since 
the decision in the Rutherford case, the legislature has 
declared it to be the policy of -the State that a hen on 
a Railroad can be obtained by any contractor, material 
man or laborer who furnishes labor or material in such 
construction. Not only a lien but a superior hen to all 


others, 


The original act was passed in 1874, vol. 71, Ohio 
laws, page ol]. This act afterwards became sections 
3207 to 8211 of the Revised Statutes. And the gen- 
eral Mechanics Lien Law as amended interpreted in 
the Rutherford case was passed in 1877, That case 
was decided in 1881, and the legislature of Ohio on 
the 6th of April, 1883. amended sections 8207 to 3211, 
SO Ohio laws, pages 99, 100, 101 and 102. 


By this amended act 1t was provided, 


ist. By section 3207, that the contractor for the construc- 
tion of a railroad, depot building, water tank, or any part there- 
of, shall be liable to and shall pay each person furnishing labor 
or material stipulated in the contract, under any contract with 
the contractor or sub-contractor for the whole or any part of the 
work stipulated in the original contract with the owner of the 
railroad. And the railroad company shall provide in any con- 
tract for such construction for payment, under the contract, in 
in the following order of priority : 

Ist. The persons performing labor or furnishing materials 
or board without preference. 


2d. To any sub-contractor, the amouut due him after de- 


a ae 


ducting the amount which he is liable for, for material, labor 
or board. 

3d. To any contractor or construction company interven- 
ing between the sub-contractor and the railroad company, up- 
ward to the owner of the railroad, any balance after the pay- 


ments above provided. 


Then section 38208 provides that any person who 
furnishes material or performs labor for or in con- 
struction of any railroad, depot building, water tank, 
or any part thereof, and any person furnishing board 
on the order of any contractor or sub-contractor, shall 
in addition to the protection provided for in section 
3207, have a lien upon the railroad. This section 1s 
intended, not only to protect the material man, labor- 
ers and boarders, for the amount due them, but for the 
balance after paying the same, or if nothing is due 
thereon, for the contract price, to protect the contractor 
himself. The hen provided for in this section is not 
limited to the material man or laborers under contract- 
ors or sub-contractors. Thus is shown very clearly by 
a reading of the section and by reading section 8209 
relating to the remedy im the enforcement of such suit. 
There was some ambiguity apparent in the section, al- 
though a careful reading of it would result in no other 
construction than the one we eive, and the legislature, 
to remove any doubt upon the question, the following 
vear, to-wit, April 10th, 1884, by act, gave it the inter- 
pretation which the legislature intended it should have, 


and that act is as follows : 


— || — 


AN ACT | , 


To declare the Lprrte snitent and mie GANG of an act entith d “An act 


to amend sections 3207, 3208, 3209, 3210 and 3211 of the ve- f 
vised statutes of Ohio,” as amended April 6th, 1883. : 4 : 
in hte + 
See. 1. Br tr Enacrep BY THE GENERAL ASSEMBLY OF 
THE STATE oF Oro, That the true intent and meaning of sec- 
tions thirty-two hundred and seven, thirty-two hundred and 
eight, thirty-two hundred and nine, thirty-two hundred and ten 
and thirty-two hundred and eleven of the revised statutes of 
Ohio, as amended April 6th, 1883, is hereby’ declared to be as | 1 | 
a follows: Any person or persons who perform labor, or furnish } 
material or boarding, under contract, express or implied, with 4 
such railroad company, or any of its authorized agents, for the 4 
construction of such railroad, or any part thereof, is entitled to — i 
a lien for the payment of the same upon such railroad, as pro- { 
vided in section thirty one hundred and eight of the recited act. | 
Sec. 2. This act shall be in force from and after its passage. ,F 
L. A. BRUNNER, fH 
: Speaker pro fem of the House. of Representatives. | Bs 
JOHN G. WARWICK, 
President of the Senate. : 
Passed April 10, 1884. 
Under this act, as thus interpreted, any person or 
persons, Who perform labor or furnish material under | 
any contract, express or linplied, w/th the railroad com. ° ! 


pany or any of its authorized agents, for the construc- 


tion of the railroad, or any part thereof, is entitled to : 
the len provided in section 8208 of the Revised Stat- ’ 


utes, as amended by the act aforesaid. 


It is. therefore, the policy of the law of Olio, as 
declared by statute, passed 1) LSS3. hefore QuLV of the 


| work was done under the Hamilton contract. that sueh 


a contractor as he, should have a lien upon the rail- 
road, and superior to the liens, so far as the Legisla- 
ture had the power to mike it superlor, ot any other 


person, 


It is not at all true, therefore, as counsel insists on 
page 29 of the printed brief, that this amendatory act 
applied only to sub-contractors and laborers under sub- 
contractors, but does apply to every contractor for the 
construction of a railroad or any part thereof. It 1s 
the policy of the act, however, as clearly defined in see- 
tion 8207, that the principal contractor shall be post- 
poned, for the payment of his claim, to the payment of 
the claims of sub-contractors and laborers and material 
men, and boarding house keepers, named in the section. 
Section 3207 insures to these material men, laborers, 
boarding house keepers, under the conditions named, s 
priority over the general contractor, but provides defi- 
nitely for the payment of the general contractor after 
the other claims are paid. In the present case, as 
Hamilton has paid all of those men who would have a 
lien prior to him, no question of priority as between 
him and them could arise. 


We have, thea, nm Ohio, a decision in the Lewton 
case of a right-of-way hen holder. While his len at- 
taches only to the land which he sold, yet he has a 
right to payment out of the proceeds of the entire road 
in preference to any other claim created by the rail- 
road COMMpany. 


The deeision in the Rutherford case, that the gen- 
eval mechanic’s Hen law or builder’s lien law, does not 


ee 


in terms include the railroad, which is not “a lot of 
land” within the meaning of the statute, upon which 


the hen attaches. 


And the decision im the Smith Bridge Company 
case, that the contractor for the construction of a bridge 
for a railroad company, as a part of the railroad, has a 
lien upon the bridge for the amount due him, which 
lien can be enforeed by a sale of the entire railroad 
and a payment had out of the proceeds thereof. 


Then we have by legislative enactment, an express 
statute, authorizing a lien upon a railroad, by every 
man connected with its construction up to the amount 
of the contract price of its construction, but with cer- 
tain order of priority as between those engaged in its 
construction. © And this is the law of Ohno, to-day, de- 
clared both by its Courts and by its Legislature. 


Counsel insists that this law was never complied 
with by Hamilton, because the ten days notice required 
by the statute was not given. We insist that if the 
Court will examine the statute in connection with the 
original sections, 8207 to 3211, of which the act.of 
April 6th, 1883, is amendatory, it will find that the 
notice which is to be given, Is a notice not by the con- 
tractor, but by the person claiming under the contrac- 
tor, and of whose claim the railroad would have no 
notice Or knowledge except hy the notice provided for 
In the section. It certainly was not contemplated by 
that act that the contractor, whose contract was a fixed 
price for a definite amount of work, should give a 
notice to the, railroad company of the amount which he 


——. . oo 


elaimed, or in the event ot his failure to do SO. that he 
should be held to have no claim against the company. 
It Was perfectly cl proper provision to require persons 
not in privity with the railroad, under this statute. and 
who were sub-contractors, or material men, or laborers, 
or boarding house keepers, and whose contracts were 
with the contractor or sub-contractors anc not with the 
railroad company, should, if they claim a lien upon the 
rulroad to the extent of the contract price or any part 
of it, give notice to the railroad company of the amount 
of such claim: or in the event of failure to do so. that 
the claim or rights given to them by this statute, should 
he held to be waived, But certainly the Legislature 
never intended that a contractor with the railroad, 
where the amount of the contract: price and the work 
to be done was fixed in the contract itself, was required 


to give any such notice. 


There is no claim that the aftidavit was not filed 
and the lien perfected, even under this statute, within 
the forty days after the completion of the work. Of 
course, We are speaking now simply of this act of the 
legislature relating solely to railroads. The general 
Mechanie’s Lien Law interpreted in the case of Bow- 
man against the Smith Bridge Company, already cited, 
contains no requirement of any such notice. And while 
we insist that under the general Meechanic’s Lien Law, 
as interpreted in that case, we have a perfect lien upon 
this property, we also msist that under an act of 
the Legislature passed in ISS3,. and hefore the work 
under this contract was done, that we are also protected 
by the lien therein authorized and provided for, 


a: 


But we insist on this especially. That the authori- 
ties thus cited and the action of the Legislature thus 
vIVeh, shows it to be the policy of the State of Ohio, 
that men in Hamilton’s position should be protected 
by a hen upon the property, no matter whether it is a 
dock or bridge, er the’ railroad bed and ‘superstructure 
itself, and that no foree can be given to the argument 
that the enforcement of such a lien is against the pol- 
icy of the State. It is, on the contrary, in accord 


witli it. 


It must be remembered that at the time this stat- 
ute was passed, the railroad company had not the title 
to these lands, altiough it claimed, at a later date, to 
have been the equitable owner thereof. That this was 
the law in force at the time the work was done under 
the contract. There is nothing to prevent the legisla- 
ture from passing an act that would eve to Hamilton, 
under an existing contract, a lien for the payment of 
the price thereof, which did not exist even at the time 
the contract was made. It adds nothing to, or deducts 
nothing from, the contract or the contract rights of the 
parties. It provides an additional remedy for enfore- 
Ine’ the payment under the contract. 


The reasons given by Counsel, therefore, on page 
34 of brief, for not permitting mechanic's liens on rail- 
roads, does not exist in Olio, as any part of this S\s- 
tem. And what seems to be a strange system of Jaw 
to Counsel, on the pave aforesaid of their brief, Is hot 
only the law in Ohio, but practically the law, to-day of 
a great many of the States of this Union. 


= 


The Supreme Court, in the case of the Smith 
Bridge Company against Bowman, have discussed this 
question of policy, and we cannot resist the temptation 
of printing here, at some leneth, from the oOpmion (oT) 
that subject : 


“We have been told that to place a lien upon railroad 
bridges would seriously interfere with the interests of traffic 
and trade; that it would be against public policy, as such action 
would impede the construction of railroads, and that such a lien 
would be difficult of enforcement. On account of these reasons 
it is said that the Legislature could not have intended to tix this 
lien upon this class of bridges. These are arguments proper for 
the Legislature to have considered prior to the act of 1874, and 
which it is presumed to have weighed. If the language used by 
the Legislature in a statute is precise and unambiguous, we con- 
ceive it to be our duty to interpret the words in tbeir natural 
and ordinary sense, although the result may conflict with our 
ideas of public policy. 

‘The arguments which have been advanced, with force and 
skill, to exclude railroad bridges from the operation of this 
statute would appiy with equal aptness to bridges owned by 
turnpike companies. 

‘A turnpike bridge is a part of an entire thing, to-wit: 
the public road, owned by the turnpike corporation. To sub 
ject such a bridge to mechanic’s liens would seriously incom- 
mode the pubhe and injure trafhe and trade. Turnpike bridges 
belong to,a distinctive class of bridges just as plainly as do rail- 
road bridges. It makes a draft on one’s credulity to believe 
that the Legislature, when it used the words ‘any bridge, in 
tended to point outa turnpike bridge, but had no reference to a 
railroad bridge. 


_ 


a Bridges constructed and owned in Ohto by corporations, 
organized for that sole purpose, Invariably connect parts of a 
public highway. To subject them to a lien, to sell them 
and to take them away would seriously interfere with public 


interests. 


—" 


‘«« Exempt all these bridges from mechaniec’s liens and all in 
the way of bridges left to be affected by the statute would be 
bridges constructed by private persons upon their lands. These 
are few in number and of little value. We cannot believe that 
it was the intention of the legislature to give a mechanic’s lien 
upon these alone. 

“Tt bas also been said that the reason why our statute 
does not extend mechanic’s liens to railroad bridges, is that in 
the building of great and beneficent public works—such as rail- 
roads—such large sums of money are required that It Is neces- 
sary to authorize the corporation building them, to mortgage 
their present and future to be acquired property, together with 
their franchises and income, in order to secure the means neces- 
sary to pay the contractors who are to be engaged in the work 
of construction ; that if the lien of this mortgage was to be 
made subject to a lien by the contractors engaged in building 
bridges, it would be simply impossible ever to obtain the money 
to build a railroad, excepting through a capital stock ample for 
that purpose. 7 

“Tt does not occur to us that this result would necessarily 
follow. In Ohio a railroad company is required to have a 
capital stock, and in most cases it Is very large. <A _ railroad 
company Is also authorized to issue bonds and mortgage its 
property in an amount not exceeding the amount of its capital 
stock. If the capital stock usually subseribed before the work 
upon a railroad is commenced is actually paid, it would be suft- 
cient to largely forward the work of construction when pru- 


dently expended. | If this should be done and then a loan made 


upoh mortgage bonds, money enough would be procured to. 


easily complete the railroad and pay all engaged in its con- 
struction. The bond-holders would have behiud them as _ se- 
curlty— 

“Ist. The work completed with the money procured by 
the stock subscription. : 

‘2d. The work, rolling stock, equipment, ete., paid for 
with the money advanced upon their bonds. 

“3d. The lability which our constitution and statutes at- 
tach to the holders of stock. 


» 


; li 


“Such is the theory of our law in regard to railroad build- 
ing. The right of a mechanic or builder to have a lien upon a 
railroad bridge will not interfere with or embarrass companies, 
who propose to build railroads in this way. It may interfere 
with Companies proposing to build railroads entirely upon bor- 
rowed money and without any paid up capital stock. If the 
giving of these liens will have a tendency to cause the theory of 
our statutes to be practiced, the statute giving the lien is in ae- 
cord with sound pubhe policy and is promotive of the value and 


permanency of railroad securities.” 


lf also call the attention of the Court to the faet 
that the amended bill im this case, page 37 of the 
Record, alleges that this ‘property taken in ti 
of George William Ballou, in equity, belong to The 
Toledo, Delphos and surlington Railroad Company, 
and its successors The Toledo, Cincimnati and St. Louis 


le Thatihe 


Railroad Company. That the decree in the case, page 
74 of the Record, finds it to be a part of the property 
of The Toledo, Cincinnati and St. Louis Railroad GCom- 


pany, and covered by the mortgage. 


We have already shown, and it is established now 
by the Record, that this property was not purchased 
until atter the Toledo, Delplros and Burlington Real- 
road Company, which made the mortgage which is 
claimed to he a prior hen Qn) this property, went out of 
existence, That at the time of the purchase the rail- 
road company which made the mortgage had no power 
to acquire any property. And that whatever nay he 
the rights or equities between the railroad Company 
Which succeeds by consolidation and the holders of the 
bonds, certainly as between the bondholders and inter- 
vening legal henholders, it could not be claimed that 


this property was covered by the first mortgage at all 


And counsel show, ey conclusively, by the suggestion 


on pave 59 of the Brief, that this property was not, at 


the time of the execution of the first mortgage or any 
of the mortgages, even a contemplated part of the sys- a 
tem of railroads: that it was not im any manner con- 

nected with or a necessary part of the railroad, as it 

Wiis contemplated and lai Out at the time of the FAC- 

cution of the mortoeaves and did not become such until 

the action of the consolidated company which made 

the TTamilton contract. 7 


It would be oa strane coustruction of the after- 
acquired property clause in a mortgage if it could’ be 
made to cover all of the property that any rulroad 
COTTE | UT that Wilts organized thereafter anid acquired 
the title of the mortgagor company by foreclosure and 
salesor by purchase, or by consolidation, might acquire 
(>]° miiehit See tit. 1) the erowth oft business ()]° change ot 
circumstances and condition, to make a part of its rail- 
road or connect with its operation of a svstem of rail- 


Pou Is. 


W hile it Wiis the j?! perry of il prert of the raullrond i 
as owned by The Toledo. Cincinnati and St. Louis 
Company, it was net a part of the railroad owned by 
the Morteavors Company, or contemplated Hy it in cul 


mannerwhatever. 


JONN H. DOYLE. 


Solicit 1 t yy" Appellee. 
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2 JOSIAH H. DE WITT ET AL. VS. 


thereto, do hereby certify that the following pages, numbered from 
one to one hundred and thirty-eight, inclusive, contain a true and 
complete transcript of the records and proceedings had in said 
court in the case of Josiah H. De Witt and Josiah H. De Witt, Jr., 
plaintiffs in error, against Joseph H. Berry and Thomas Berry, de- 
fendants in error, as “the same remain of record and on file in said 
office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this eighth day of October, in 
the vear of our Lord one thousand eight hundred and eighty-six 
and of the Independence of the United States the one hundred and 
eleventh. 

[Seal of U.S. Circuit Court, South. Dist. New York. ] 


TIMOTHY GRIFFITH, Clerk. 


oO Summons. 
Marine Court of the City of New York. 


JoserpH H. Berry, THomMas BERRY 
against 


Josran H. Dr Witt, Jostan H. De Wirt, Jr. 


To the above-named defendant- : 

You are hereby summoned to answer to the complaint in this 
action and to serve a copy of your answer on the plaintiffs’ attorney 
within six days after the service of this summons, exclusive of the 
day of service, and in case of your failure to appear or answer Judg- 
ment will be taken against you by default for the relief demanded 
in the complaint. 

Dated N. Y., Nov. 29th, 1882. 

Q. ECKERSON, 
Plaintiffs’ Atty. 


Office and post-office address: No. 99 Nassau St., N. Y. 


4 | Endorsed:] —court. Summons. To the defendant-: Notice 
is hereby given to you that on your default judgment will be 

taken against you for the sum of $— from the — day of . 

18—. Yours respectfully, , plaintiffs’ att’y. 

5 Marine Court.of the City of New York. 


JosepH H. Berry and THomas BERRY 
against 


JostaAH H. Dr Wirt, Jostan H. De Wirt, Jr. 


The plaintiffs, complaining of the above-named defendant-, allege 
and say— 
Ist. That during all the times hereinafter mentioned plaintiffs 


were copartners, doing business under the firm name of Berry | 


Brothers. 


BS okt Beets: BK ehatceoneee 
9 


55 hase pet Deptt 
Ne 


— 
9 


JOSEPH H. BERRY ET AL. 3 


2. That: between Nov. 9, 1881, and May 15, 1882, both ‘inclusive, 
the plaintiffs sold and delivered to defendants at their request goods, 
wares, and merchandise, consisting of varnish, &c., and that defend- 
ants were copartners. 

3rd. That said goods were reasonably worth the sum of sixteen 
hundred and eighty-seven jy dollars, and which sum defendant- 
agreed to pay therefor. Part thereof has been paid. Wherefore 
plaintiffs demand judgment against the defendants for the sum of 
sixteen hundred and eighty-seven ;3,; dollars, with interest thereon 
since May 15th, 1882, besides costs of this action. 

Dated Nov. 20th, 1882. 

r. ©@ ECKERSON, 
PU ifs’ Atty. 


6 Ciry AND CounTy oF New YORK, 8s: 


Alfred Hooper, being duly sworn, says that he has read the fore- 
going complaint and knows the contents thereof, and that the same 
is true to his own knowledge, except as to the matters therein stated 
to be alleged upon information and belief, and as to those matters 
he believes it to be true; that deponent is the agent of the plaintiffs, 
having entire charge of their business in the city of New York, and 
that all the material allegations in complaint are within the per- 
sonal knowledge of deponent. 


ALFRED HOOPER. 


Sworn to before me this 21st day of Nov., 1882. 
H. C. VAN VECHTEN, 
Com’r Deeds, N. Y. City. 


7 [ Es ndorsed:] N. Y. marine court. Joseph H. Berry et al. 
ag’st Josiah H. De Witt. Summons & complaint. P. Q. 
Eckerson, pl’ffs’ att’y, 99 Nassau St., N. Y. city. 


8 Notice of Appearance. 
‘Marine Court, City of New York. 


Josepu H. Berry and Tuomas BERRY 
against 
JostAH H. De Wirt and Jostan H. De Wirt, Jr. 


Str: Please to take notice that the defendants, Josiah H. De Witt 
and Josiah H. De Witt, Jr., appear in this action, and that I am re- 
tained as attorney for them therein, and demand that a copy of the 
complaint and all papers in this action be served on me at my 
office, number 206 B’way. 

Dated N. Y., December 20th, 1882. 

Yours, Xc., HENRY C. DE WITT, 
Attorney for Defendants. 


Office and post-office address, 206 Broadway, New York. 


To P. Q. Eckerson, Esq., plaintiffs’ att’y, 99 Nassau St., N. Y. 
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9 [ Endorsed :] against Notice of ap- 
pearance. Schatz & De Witt, 206 Broadway, New York, at- 
torney for defendants. Due service of a notice, of which the within 


is a copy, admitted this — day of , 18—. , plaintiffs’ 
attorney. 
10 Marine Court, City of New York. 

JosepH Berry and Tuomas BERRY 


against 
JostaHw H. De Wirr and Jostan H. De Wirt, Jr. 


To the marine court: 

The petition of Josiah H. De Witt and Josiah H. De Witt, Jr., 
shows that the said Joseph H. Berry and Thomas Berry have brought 
a suit of a civil nature at law against your petitioners, and the same 
is now pending in the marine court of the city of New York. 

II. That said suit is brought upon the following cause, to wit: 
An alleged sale and delivery to these defendants by said plaintiffs 
of goods, wares, and merchandise stated to be of the value of sixteen 
hundred and eighty-seven and ;s/; ($1,687.51) dollars. 

III. That the matter in dispute exceeds, exclusive of costs, the 
sum of five hundred ($500) dollars, as appears by the summons and 
complaint in this action, which were served on the defendants on or 
about the 16th day of December, 1882, in which the plaintiffs de- 
- mand judgment against the defendants “forthesaid sum of $1,687.51,” 
and said cause is not at issue and defendants’ time to answer the 

complaint has not yet expired. 
1] IV. That the controversy in said suit is entirely between 

citizens of different States. The plaintiffs, Joseph H. Berry 
and ‘Thomas Berry, are and were at the time of the commencement 
of this action citizens of the State of Michigan, there resided, and 
do now reside at Detroit, in said State; and your , petitioners 
are and were at the commencement of this action citizens of the 
State of New York, and did then reside and do now reside in the 
city and county of New York. 


V. That your petitioners desire to remove such suit from the said. 


marine court to the circuit court of the United States, and they 
hereby make and file herewith a bond, with good and ont Hern 
sureties, for their entering in said circuit court on the first day of 
its next session a copy of the record in said suit and for paying all 
costs that may be awarded by the said circuit court if said court 
should hold that such suit was wrongfully and impreperly removed 
thereto. 

Your petitioners therefore ask that the said cause may be removed 
for trial into the next circuit court to be held in the district where 
the same Is pending, to wit, into the next circuit court for the south- 
ern district of the State of New York, pursuant to the provisions of 
the statutes of the United States in such case provided, and that 
this court do accept the sureties offered by your petitioners as afore- 
said, and proceed no further in said cause. 

JOSIAH H. DE WITT. 
JOSIAH H. DE WITT, Jr. 
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City AND County oF New York, ss: 


12 Josiah H. De Witt, having been duly sworn, says for him- 

self that he has read the foregoing petition subscribed by 
him and knows the contents thereof, and that the same is true of 
his own knowledge, except as to the matters therein stated to be al- 
leged on information and belief, and as to those matters he believes 


it to be true. 
JOSIAH H. De WITT. 


Sworn to before me this 10th day of January, 1883. 
HENRY FITZ-RANDOLPH, 
Notary Public (1388), N. Y. Co. 


City AND County oF NEW YORK, ss: 

Josiah H: De Witt, Jr., being duly sworn, says for himself that he 
has read the foregoing petition subscribed by him and knows the 
contents. thereof, and that the same is true of his own knowledge, 
except as to the matters therein stated to be alleged on information 
and belief, and as to those matters he believes it to be true. 


JOSIAH H. De. WITT, Jr. 


Sworn to before me this 10th day of January, 1883. 
HENRY FITZ-RANDOLPH, 
Notary Public (188), N. Y. Co. 


13 Know all men by these presents that we, Josiah H. De Witt 

and Josiah H. De Witt, Jr., as principals, and Thomas N. 
Bolles, of the State of New York, and D. &. Morse, of the same place, 
as sureties, are held and firmly bound unto Joseph H. Berry and 
Thomas Berry in the penal sum of one thousand (1,000) dollars; for 
the payment whereof, well and truly to be made unto the said Joseph 
H. Berry and Thomas Berry, their heirs and assigns, we bind our- 
selves, our heirs, representatives, and assigns, jointly and severally, 
firmly by these presents. | 

Yet upon these conditions: Thesaid Josiah H. De Witt and Josiah 
H. De Witt, Jr., having petitioned the marine court of the city of 
New York for the retnoval of a certain cause therein pending, 
wherein the said Joseph H. Berry and Thomas Berry are plaintiffs 
and Josiah H. De Witt and Josiah H. De Witt, Jr., are defendants, - 
to the circuit court of the United States for the southern district of 
New York: 

Now, if the said Josiah H. De Witt and Josiah H. De Witt, Jr., 
your petitioners, shall enter into the said circuit court of the United 
States on the first day of its next session a copy of the record in said 
suit and shall well and truly pay all costs that may be awarded by 
said circuit court of the United States if said court shall hold that 
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said suit was wrongfully or improperly removed thereto, then this 


obligation shall be void; otherwise to remain in full force and virtue. 
Witness our hands and seals this — day of January, A. - 1883. 


JOSIAH H. De WITT. L. 8. | 

‘JOSIAH H. De WITT, JR. [1L.s.. 

THOMAS BOLLES. ey 

D. R. MORSE. i. @.} 
14 STATE OF NEW YORK, ie 
City and County of New } ork, pss 


Thomas N. Bolles and D. R. Morse, the sureties named in the 
foregoing bond, being duly sworn each for himself, doth depose and 
say that he isa resident of the State of New York and a property 
holder therein, and that he is worth the sum of two (2) thousand 
dollars over and above all debts and liabilities and exclusive of 
property by law exempt from execution, and that he has property 
in the State of New York liable to execution of the value of more 
than two thousand dollars. aah 
THOMAS N. BOLLES. 
D. R. MORSE. 


Sworn to before me this ninth day of January, 1885. 
HENRY FITZ-RANDOLPH, 
Notary Public (13838), N. ¥. Co. 


15 At a special term of the marine court of the city of New 
York, held at the city hall, in the city of New York, at the 
chambers thereof, on the 11th day of January, 1888. 
Present: Hon. Ernest Hall, justice. 


JosEPH H. Berry aud Tuomas Berry, Plaintiffs, 
against 
JostAH H. De Wirt and Jostau H. Dre Witt, Jr., Defendants. 


A petition having been filed by the defendants, Josiah H. De Witt 
and Josiah H. De Witt, Jr., bearing date the — day of January, 
1883, praying for the removal thereof into the circuit court of the 
United States for the southern district of New York, pursuant to the 
statutes of the United States in such case made and provided, and said 
petitioners having made and filed therewith a bond, with good and 
sufficient surety, pursuant to the directions of and as required by 
the said statutes— 

Now, on motion of Mason W. Tyler, of counsel for the petitioners— 

Ordered that this court accept sureties and bond and proceed no 
further in such suit, and that such suit be, and the same hereby is, 
removed into the circuit court of the U nited States for.the southern 
district of New York. 


‘A copy. 
[L. s.] JOHN SAVAGE, Clerk. 
153 (Endorsed:) U. S. cireuit court. Joseph H. Berry et al. 
ago’st Josiah H. De Witt, Jr. Copy — record. Mason W. 


Tyler, of counsel for def’t-, 167 Bdway. U.S. cireuit court. Filed 
Jan. 13, 18838. Joseph M. Deuel, clerk. . 
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16 U.S. Cireuit Court, Southern Dist. of New York. 
JosEPpH H. BERRY and THomMAsS BERRY 
ag’st 


Jos1AH H. De Wirt and JostAn H. De Wirt, Jr. 


This action having been originally commenced in the marine 
court of the city of New York and having been duly removed to 
this court, and said defendants having this day filed a copy of the 
record herein in this court, and said defendants having appeared by 
Mason W. Tyler, Esa., their counsel, now, on motion of Mason W. 
Tyler, Esq., counsel for said defendants, it is ordered that the cause 
do proceed in this court as if it had been originally commenced 
therein, and that the appearance of Mason W. Tyler for said defend- 
ant-- be, and the same hereby is, noticed & entered. 

Dated January 12th, 18893. 


17 U.S. Circuit Court, So. District of New York. 
JosEPH H. Berry and THomas BERRY 
: Us. 
JostaH H. De Wirt and Jostan H. De Wirt, Jr. 
To the clerk of the circuit court, southern district of New York: 

Sir: You: will please enter my appearance as attorney for the 
above-named defendants in the above-entitled action. 

Yours, &e., | HENRY C. De WITT. 

Office & post-office address, 206 Broadway, N. Y. city. 

(Endorsed :) U.S. circuit court, so. dist. of New York. Joseph H. 
Berry & ano. vs. Joshiah H. De Witt & ano. Appearance of Henry 
C. De Witt. U. S. circuit court. Filed Apr. 12, 1883. Timothy 
Griffith, clerk. 

18 Plaintiffs’ Bill of Particulars. 
Marine Court of the City of New York. 
JosEPH H. Berry, & THomas Berry 
against 
JostAH H. Dewirr & Jostan H. Dewirt, Jr. 


1881. 
ee. © Tae 0 Gia 2. POOR OF OR cccicccnccicee Fee 
* ° 30. Teli Gam. 'T. pee, 50 CA .o0.00 ss RE STO 277 20 
1882. eee 
Jan. 9. To 8 bbdls. T. japan, 55 cts., & 2 bbls. T. 
NE BN dct ceiwdwtbiieieemenncion:. aaa ae 
Feb. 9. To 8 bbls. T. Japan, 55 cts., & 2 bbls. T. copal, 
ai idee dene die neisnedenr edad Kancuiitiale 284 28 
Mar. 15. To 8 bbls. T. Japan, 55 cts., & 1 bbls. T. copal, 
i aka ica i i ai 246 OS 
April 29. To 4 bbls. T. Japan, 55 cts., & 3 bbls. T. copal, 
i isch eases eidion iN ti 208 76 
May. 15: To 4 bom. T. jnpan, 56 ot. ........-........-..- 111 38 


$1,687 
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City AND CounTy oF NEw YORK, 8s: 


Alfred Hooper, being duly sworn, says that the above is a true 
and correct statement and bill of particulars of the items referred to 
in the complaint in the above-entitled action; that deponent is the 
agent of the plaintiffs, having entire charge of the plaintiffs’ busi- 

ness in the city of New York, and all the facts therein ‘stated 
19 are Within the personal knowledge of deponent. 


ALFRED HOOPER. 


Sworn to before me this 23rd day of Dec., 1882. 
H. C. VAN VECHTEN, 
Com’r Deeds, N. Y. City. 

Ciry AND County oF NEw YORK, 8s: 

Frank Brockway, being duly sworn, says that on the 23rd day of 
December, 1882, at No. 206 B’way, N. Y., he served a copy of the 

7 . ’ ’ . 4 . ’ ra aa 
within upon Henry C. De Witt, def’ts’ att’y, by delivering to and 
leaving the same with a clerk in said att’y’s office, he being absent. 


FRANK BROCKWAY. 


Sworn to before me this 23rd day of Dec., 1882. 
H. C. VAN VECHTEN, 
Com’r of Deeds, N. Y. City. 


| Endorsed:| N. Y. marine court. Joseph H. Berry et al. ag’st Jo- 

siah H. De Witt e¢ al. Bill of particulars. P. Q. Eckerson, pl’ffs’ 

att’y,99 Nassau St. Dueservice of a copy of the within bill is hereby 
admitted. Dated Dec. —, 1882. : 

20 | Endorsed:] U.S. circuit court, southern district of New 

York. Joseph H. Berry et al., plaintiffs, ag’st Josiah H. De 

Witt et al., defendants. Bill of particulars of defendants’ counter- 

claim. Henry C. De Witt, att’y for defendants. Office and P. O. 

address, 206 bB’way, N. Y. city. Tremain & Tyler, of counsel. Due 

and timely service of the within is hereby admitted. Service made 
in court Sept. 5 on Mr. Eckerson personal-y by H. E. T. 


21 Circuit Court of the United States for the Southern District 
of New York. 


JoseEPH H. Berry and Tuomas BERRY 
against 


Jos1AH H. De Wirt and Jostan H. De Wirt, Jr. 


The above-named defendants, answering plaintiffs’ complaint, 
show to this honorable court : | . 

I. These defendants admit that plaintiffs agreed to sell to de- 
fendants, as copartners, goods, wares, and merchandise on or about 
or prior to the dates mentioned in the complaint, and of the value 
of $1,687,755, or thereabouts. 

Defendants agreed to pay therefor the value thereof. 

I]. First. Further answering, defendants deny that the said goods, 
wares, or merchandise so bought and agreed to be sold were ever de- 
livered to the defendants or that any sum of money whatever is 
due and owing from defendants to plaintiffs. 
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Second. And, for a further and separate defense and coun- 
22 ter-claim, the defendants allege that on or about June 24th, 
1881, plaintiffs agreed to sell and deliver to defend: ints 
within one year thereafter tw enty (20) barrels turpentine copal var- 
nish at 65 cts. per gallon and eighty ( (SO) barrels turpentine japan 
dryer at 55 cents per gallon, eight (8) barrels of said turpentine 
and two (2) barrels of said varnish to be delivered each month com- 
mencing September, 1881; that plaintiffs failed and neglected to de- 
liver said goods as agreed or fraudulently substituted inferior arti- 
cles which they falsely called a japan varnish and which were not 
turpentine goods, but were known, as defendants have since learned, 
as Union goods, and are compounded of cheap and inferior sub- 
stances and made to resemble in appearance the turpentine copal 
varnish and turpentine japan dryer; that such inferior articles 
were delivered to these defendants, and the defendants supposed 
they were the articles they had contracted for and according|y used 
them in their factory in preparing the wares manufactured by de- 
fendants; and by reason of the fraudulent character of the said 
articles so delivered to the defendants as varnish and Japan 
23 the paint and varnish did not adhere to said wares, but evap- 
orated and crumbled away, so that some of the customers of 
defendants’ house have returned said wares and some have refused 
and neglected to pay for the same on account of the inferior quality 
of the said japan and varnish used in painting the same, to the 
great loss and damage of defendants in destruction of goods, loss of 
time, labor, and steam power expended on the same, as well as loss 
of trade in consequence thereof, amounting to ten thousand 
($10,000) dollars and upwards. 

Wherefore defendants demand that the said complaint be dis- 
missed, and that they have judgment against the said plaintiffs for 
the sum of $10,000, together with the costs and disbursements of 
this action. ee 

TREMAIN ann TYLER. 


Office and post-office address, 167 Broadway, N. Y. city. 


SOUTHERN District or New York, | _.. 
_ bg ’ ° y Pe > SS, 
City and County of New York, j 


Josiah H. Dewitt, being duly sworn, doth depose and ss 
24 that he isone of the plaintiffs above named; that he has re a 
the foregoing answer and knows the contents thereof, and 
that the same is true of his own knowledge, except as to those mat- 
ters therein stated to be alleged on information and belief, and as 
to those matters he believes it to be true. 


JOSIAH H. DEWITT. 


Sworn to before me this 13 day of January, 1585. 
i. 83 HENRY T. RANDOLPH. 
Notary Public, No. 135, N. Y: Co. 


(Endorsed :) N. Y. marine court. Josiah H. Berry & Thomas 
Berry, plaintiffs, against Josiah H. De Witt «& Josiah H. De Witt, 


2—-449 


Qo eee 


| 
: 
| 
| 
| 
| 
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Jr., defendants. Answer. Tremain & Tyler, def’ts’ att’ys, 167 
B’dway, N. Y. (Endorsed:) U.S. circuit court. Filed Jan. 18, 1883. 
Joseph M. Deuel, clerk. 


25 Circuit Court of the United States for the Southern District 
. of New York. 


JOSEPH H. BERRY — THOMAS BERRY 
st 
Jos1AH H. DewirT ian JostAH H. Dewitt, Jr. 


The plaintiffs, replying to the counter-claim of the defendant- set up 
in their answer, herein allege— 

ist. That the plaintiffs delivered to the defendants all the goods 
and merchandise referred to in said counter-claim in accordance 
with the aggreement made and entered into between plaintiffs and 
defendants, and the plaintiffs performed each and every part of said 
contract on their part. | 

II. The plaintiffs deny each and every other allegation contained 
in said counter-claim. 

III. The plaintiffs allege that, on information and belief, that if 
said defendant- suffered any damage whatever from the use of said 
varnish japan it was & caused solely by the negligence of the de- 

fendants and by no fault or negligence of these plaintiffs. 
26 Wherefore plaintiffs demand’ judgment dismissing the 
counter-claim herein and judgment for amount claimed in 
the complaint herein, and for costs.. 
P. Q. ECKERSON, 
PU ffs’ Att'y. 


C:TY AND County oF N. Y.., ss: 


Alfred Hooper, being duly sworn, says that he has read the fore- 
going reply and knows the contents thereof, and that the same is 
true to his own knowledge, except as to the matters herein stated to 
be alleged upon information and belief, and as to those matters he 
believes it to be true; that deponent is the agent of the plain- 
tiff-, having charge of their business in the city of New York, and 
that all the material allegations in the reply are within the per- 
sonal knowledge of deponent. | 


ALFRED HOOPER. 


Sworn to before me this 2nd day of F eb’y, 1883. 
[L. s.] ORIENT H. COLLIN, 
Notary Public (195), County of New York. 


27 [Endorsed:] U.S. circuit court. Joseph H. Berry et al. vs- 
Josiah H. Dewitt et al. Reply. P. Q. Eckerson, pl’ffs’ att’y, 

99 Nassau St. (Indorsed:) U.S. circuit court. Filed Feb. 2, 1883. 

Joseph H. Deuel, clerk. } 
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28 Circuit Court of the United States for the Southern District 
of New York. 


JosEpH H. Berry and THomas BERRY 
against 
JostAH H. Dewitt and JosraAn H. Dewitt, Jr. 


The bill of particulars of defendants’ counter-claim herein shows 
to this honorable court: 

I. That the plaintiffs composing the firm of Berry Brothers are 
indebted to the defendants on account of the damage to three million 
five hundred thousand (5,500,000) square feet of wire window-screen 
nigh gg between the firstday of August, 1881, and the fifteenth 
day of June, 1882, as stated in the answer by the use of material 
furnished defendants by plaintiffs under (and i in violation of) agree- 
ment sued upon, berng one-half a cent damage on each square 
foot of said wire cloth so manufactured by defendants and amount- 
ing in the aggregate to seventeen thousand five hundred dollars 

($17,500.00). 
29 II. Above are the particulars of defendants’ counter-claim 
in this action. 
HENRY C. DEWITT, 
Attorney for Defend’ts. 
Messrs. TREMAIN ann TYLER, Of Counsel. 
City AND County oF NEw YORK, ss: 


Josiah H. Dewitt, of said city, one of the aboved-named joint de- 
fendants, being duly sworn, deposes and savs that the foregoing 
account is in all respects true, and is a true account of the counter- 
claims against the plaintiffs in the above-entitled action. 


J. H. De WITT. 


Subscribed and sworn to before me this 28th day of April, 1883. 
WALTER R. BEACH, 
Notary Public, N. Y. Co 


(Endorsed :) Service made in court, Sept. 5, on Mr. Eckerson per- 
sonally by H. E. T. 


80 Amendment to Answer. 
United States Cireuit Court, Southern District of New York. 
JosEepH H. Berry ~— Others, Plaintiffs, 


JostAH H. De Wirt od Another, Defendants. 


By adding before the prayer of the answer the following : 

As a further paragraph, and by way of amendment to the defend- 
ants’ answer and by leave of the court first had and obtained, the 
defendants show this court their damages suifered by reason of plain- 
tiffs’ acts as aforesaid arise, among other things, because of the 
following facts: 

That goods to large amounts that have been painted with plain- 
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tiffs’ said merchandise and which was delivered by defendants in 
the usual course of business to their customers were returned: to 
defendants for the reason aforesaid, and as a consequence of using 
plaintiffs’ merchandise, the sales thereof were cancelled, and amounts 
paid by defendants as expenses of said return and for stripping and 
repainting such goods, and for stripping and repainting the stock of 
such goods in defendants’ warehouse originally produced from and 
painted with plaintiffs’ said merchandise, five thousand dollars, viz: 
There was stripped and painted of goods returned and on hand at 
least 430,000 feet, at a cost of one-half cent per foot, amounting to 
$2,150. 
ol On said goods also there was a loss, in consequence of 
depreciation in their character, of about one cent per foot, 
resulting directly from the aforesaid circumstances, and amounting 
to $4, 300). 

And as further damage these defendants also show to this court 
that some of said cloth painted with plaintiffs’ goods as aforesaid, 
to wit, 75,000 square feet, was figured cloth of an expensive kind, 
and by reason of stripping and repainting it as above mentioned 
and in consequence of the use of plaintiffs’ merchandise as hérein- 
before set forth there was a special loss of three dollars per hundred 
square feet, making a further loss or damage of $2,200. 

And in addition to the foregoing items of damage defendants also 
show that they were gener rally damaged in and about their said 
business because of the plaintiffs’ acts aforesaid — the sum of ten 
thousand dollars. 

Wherefore defendants claim damage, as heretofore prayed in the 
answer and in the bill of particulars, in accordance therewith. 

HENRY C. De WITT, 
Attorney for Defendants. 

TREMAIN & TYLER, Of Counsel. 

o2 SOUTHERN District or NEw York, | 


: ; se rer: 
City and County of New York, j 


Josiah H. be Witt, being duly sworn, deposes and says that he is» 


one of the defendants herein, and he has read the foregoing amend- 
ment to the answer herein and knows the contents thereof “and that 
the same is true of his own knowledge, except as to the matters 
therein stated to be alleged on inform: ition and belief, and as to 
those matters he believes “it to be true. 


JOSIAH H. De WITT. 


Sworn before me this — day of January, 1886. 
[L. s. | TIMOTHY A. FAY, 
Notary Public (42), New York County. 


Endorsed: U. S. circuit court, southern district of New York. 
Joseph H. Berry & ano., plaintiff-, ag’t Josiah-H. De Witt & ano. 
Am't to answer. Henry C. De Witt, att’y for def’t-. U.S. circuit 
e’t. Fil’d Jan’y 15th, 1886. Timothy Griffith, cl’k. 


33 At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the 


| 
i 
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second circuit, held at the United States court-rooms, in the city of 
New York, on Friday, the 28d day of October, in the year of our 
Lord one thousand eight hundred and eighty-five. 

Present: The Honorable Nathaniel Shipman, judge. 


JosepH H. Berry and Tuomas BERRY 
v8. 
Jostanw H. De Wirt and Jostan H. Dre Wirt, Jr. 


Now comes the plaintiffs, by Mon & Parsons, Esqs., their attor- 
neys, and move the trial of this cause. Likewise come the defend- 
ants, by Tremain and Tyler, Esq., their attorneys. Thereupon a 
jury is empanelled and the cause proceeds to trie al. After hearing 
the evidence of the parties, the argument of counsel, and the in- 
structions of the court, on Friday, November 6th, 1885, the jury 

retire, and on their return render a verdict, whereby they 
34 find for the plaintiffs the sum of two thousand and thirty-six 

dollars and twenty-five cents($2,086.25). It is ordered that the 
defendants hasa stay of proceedings on said verdict for forty-five days 
from November 6th, 1885. : 

A COpy. 

TIMOTHY GRIFFITH, Clerk. 


85 Ata ireuit court of the United States for the southern 
district of New York, held at the U.S. court, in the post- 
office building, in the city of New York, on the 4th day of June, 
1886. 
Present: Hon. Nathaniel Shipman, judge. 


JosEPpH H. Berry and THoMAS BERRY 
ag st 
JostAH H. De Wirt and Jostan H. De Wirt, Jr. 


On reading and filing the notice of motion herein on the part of 
defends ants for a new trial and the affidavits of Josiah H. Dewitt and 
Henry C. Dewitt in support of said motion and the affidavits of 
Joseph H. Berry & Thomas Berry in opposition thereto and after 
hearing Henry E. Tremain, Esq., counsel of defendants, in favor of 

said motion and John E. Parsons, Esq., counsel of plaintiffs, 
ob in opposition, ordered that said motion fora new trial be,and 
the same is hereby, denied and that judgment be entered 
herein in favor of plaintiffs against the defendants for amount found 
by the jury and interest thereon since the verdict was rendered, with 


costs of this action. 
N. SHIPMAN, Judge. 


[Endorsed:] U. S. cireuit court. Joseph H. Berry ef al. ag’st 
Josiah H. De Wittet al. Order denying motion for new trial. P. Q. 
Eckerson, pl’ffs’ att’y, 99 Nassau St., N. Y. city. U.S. circuit court. 
Filed June 24,1886. Timothy Griffith, clerk. 
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ov U.S. Cireuit Court for Southern District of New York. 


JOSEPH H. Berry & THomas BERRY 
ag'st 


JostAuH H. De Wirt and Jostan H. De Wirt, Jr. 


The issues in this action having been brought on for trial before 


Mr. Justice Shipman end a jury at a circuit term of said court held. 


at the U.S. court-rooms, in the post office in the city of New York, on 
the 23 day of October, 1885, and the issues having been tried and a 
verdict for the slaintitf having been duly rendered on the 6th day 
of November, 1885, and the plaintiffs’ costs having been duly taxed 
at seventy-nine ;*,75 dollars, and the interest on the amount of said 
verdict to date being $627,°5, now, on motion of P. Q. Eckerson, at- 
torney for said plaintiffs, it is adjudged that said Joseph H. Berry 
and Thomas Berry, plaintiffs, recover of said defendants, Josiah H. 
De Witt and Josiah H. Dewitt, Jr., two thousand and thirty-six 7%,°; 
dollars found by the jury, and sixty-two ;1,°, dollars interest on said 


vv 
verdict, with seventy-nine 722. dollars costs, amounting in all 
38 to the sum of two thousand one hundred and 
2,036 25 seventy-seven ;°,7 dollars, and that said plain- 
62 10 tiffs have execution therefor. 


79 22 


Judgment signed this 10th day of July, A. D. 

$2,177 57 1886 : 

JOHN A. SHIELDS, 
Deputy Clerk. 


39 [Endorsed :] U.S. circuit court for the south. dist. of New 

York. Joseph H. Berry and Thomas Berry, plaintiffs, 
against Josiah H. De Witt and Josiah H. De Witt, Jr. Judgment. 
P. Q. Eckerson, attorney for plaintiffs. Office and P. O. address, 99 


Nassau St., N. Y. city. To , Esq., att’y for —: Due and 

timely service of a copy of the within is hereby admitted. Dated 
—, 185-. ,att’y for —. U.S. circuit court. Filed 

Jul. 10, 1886,12 m. Timothy Griffith, clerk. 

40 Lill of Exceptions. 


United States Circuit Court, Southern District of New York. 


JosePpH H. Berry and Another, Plaintiffs, 
against 
JostAH H. De Witt and Another, Defendants. 


The issues in this case came on for trial at the October term of 
1885 of this court before Honorable Nathaniel Shipman, district 
judge, sitting as circuit judge, and a jury, the parties being repre- 
sented, respectively, by their attorneys and counsel, viz., Mr. r. 
Eckerson and Mr. John E. Parsons, for the plaintiffs, and Mr. Henry 
C. De Witt, Mr. H. B. Tremain, and Mr. M. W. Tyler, for the de- 
fendants. 

In the course of said trial said counsel for the defendants did take 
and allege sundry exceptions to the rulings of the said court in 
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admitting and excluding testimony, and to its charge to the jury, 
and to the refusal of the court to give such instructions to the jury 
then and there prayed for, which said exceptions are hereinafter 
severally set forth. 

On the trial of said issues as aforesaid the following are substan- 
tially the proceedings that occurred which relate to the exceptions 
hereinafter specified : 


To maintain the issues on the part of the plaintiffs ALFRED 
41 Hooper was called and sworn and examined as a witness for 
the plaintiffs ; on his examination-in-chief he testified : 


Plaintiffs, under the firm name of “ Berry Brothers,” are partners 
carrying on business in Detroit, Michigan, having the witness for 
manager for their New York branch. Plaintiffs’ business was manu- 
facturers of varnish and japan drier, with factory in Detroit and 
branches in all principal cities. They have been engaged in the 
manufacture of articles of this description since 1858 extensively, 
the most so of anybody; their goods are used all throughout the 
United States and abroad. 

The first time I saw Mr. Josiah H. De Witt (the principal defend- 
ant) was the day I made the contract with him for the merchandise 
in suit in this action; this was at his factory in Brooklyn. 

For two or three years prior to that time the plaintiffs had been 
through me, selling japan and yarnish to the De Witt Wire 


‘Cloth Company, an establishment having their factory at Belleville 


and an office in John street, New York. 

This (referring to the contract in suit) is the paper which was 
signed by myself and Mr. De Witt on that day. I signed “ Berry 
Brothers, per A. Hooper, manager.” After the signing of the paper 
Mr. De Witt had it copied in his letter book, and gave mea tran- 
script, which I have here. The following is the paper 


42 , A. 

De Witts’ Wire Window-Screen Cloth Manufaetory. Office & factory, 
1209 and 1211 De Kalb Ave. J. H. De Witt, J. H. De Witt, Jr., 
proprietors. | 

| Brook.yn, N. Y., June 24th, 1881. 

We hereby agree to deliver to Messrs. J. H. De Witt & Son, at 
their factory in Brooklyn, in N. Y., eighty (80) barrels of japan and 
twenty (20) barrels of varnish within one year from date, these 


goods to be exactly the same quality as we make for the De Witt 


Wire Cloth Company of New York, and: as per sample bbls. de- 
livered. 

Turpentine copal varnish, at 65c. per gallon. 

Turpentine Japan dryer, at 55¢. . “ 

Each shipment to consist of eight (8) barrels japan and two (2) 
barrels varnish, to be made once a month, commencing September 
next. 

Terms on each shipment, six months, without interest. 

BERRY BROTHERS, 
Per A. HOOPER, Manager. 
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We hereby accept the above proposition. 
J. H. De WITT & SON. 


Brooklyn, June 24th, ’81. 


Q. Reference is made in this contract to sample barrels delivered ; 

do you know about those sample barrels ? 
A. Yes, sir; they were sold by a salesman that I had at that time 
working for me here, and I borrowed them of the De Witt Wire 
Cloth Company. I sold them to that company and they were 


45 shipped to them from Detroit, by Berry Brothers, from their . 


factory there, 


By defendants’ counsel: 


Q. Are you testifying of your own knowledge that these barrels 
were shipped from Detroit and you were In New York ? 
A. Yes, sir. 


The witness then identified the bills of the goods in question 
showing the unpaid account, and said there were delivered under 
the contract, prior to the first charge in this account and between 
November Ist, 1881, and June, 188 2, for which payment has not 
been made, viz: November 9th, 10 barrels of T. japan, at 55 cents 
a gallon, $270.85; November 30th, 10 barrels T. japan, at 50 cents, 
$277.20; January 9th, 1882, 8 barrels of T. Japan, at 55 cents, and 
2 barrels of T. copal, at 65 cents, $288.95; February 17th, 1882, 8 
barrels of ‘T. japan, at — cents, 2 barrels-of T. copal, at 65 cents, 
$284.28; March loth, 8 barrels of T. Japan, at 55 cents, and 1 bar- 
rel of T. copal, at 65 cents—amount, $2: £8.08 ; ; April 29th, 4 barrels 
me LP. japan, at 59 cents, and 3 barrels of 'T. copal, at bo—amount, 

208.76; May i4th, 4 barrels of 'T. japan, at d0—amount, $111.38 ; 
re $1, 687.51. . 


(. What does T. mean ? 

A. It stands for turpentine. These goods came from Berry 
Brothers’ factory, in Detroit, in all cases, some days before the 
delivery that I made 

Q. During this same period between Ist November, 1881, and 
June Ist, 1882, were you also making deliveries of articles purport- 
ing to be turpentine Japan and turpentine copal to the De Witt 
Wire Cloth Company ? 

A. All thi at time. What I delivered all came from Berry Broth- 

ers’ factory, in Detroit, but we shipped them in large quanti- 
44 ties in car-loads, and then a good many of them were shipped 

direct from the factory without coming to me; they went to 
their factory at Belleville. 


PLAINTIFFS’ CouNnseEL: I want to show that a lot of barrels came 
here, and that some were sent to the wire-cloth company and some 
to the defe ndants, and that there was no selection made. Presently 
I will ask the jury to say whether under those circumstances one 
shipment sound have been of one kind, and of another kind to an- 
other. 

The Wirness: That was the fact. 
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Q. That they were sent indifferently ? 
A. Yes, sir; no selection was made. 


Cross-examined: 


Before this interview of June oth two barrels had been delivered, 
I think in May. I got them from the De Witt Wire-Cloth Company, 
and shipped them from the John- street place. One barrel was tur- 
pentine Japan and the other was turpentine copal. When we had 
this talk on June 24th they had then received these two barrels, if 
my memory serves me, a little over a month. 

Q. Did Mr. De Witt say that they had worked them up into goods 
yet? 

A. I understood him so—that he had tested them and was satis- 
fied and wanted to make a contract for those goods. 

Q. Had the goods gone out? 

A. What goods? 

Q. The goods he made as the result of those two barrels. 

A. I don’t know anything about that. , 

Q. You knew what Mr. De Witt wanted them for, didn’t you ? 

A. He told me to use in his business. 
45 @. You knew what his business was? 
A. The same as the other company, so he told me. 

Q. Deseribe that business. 

A. The manufacture of green wire cloth for mosquito netting. 

Q. And this Japan and this varnish was to be used in painting 
wire cloth ? 

A. Not to paint with; to mix with the paint to put it on. 

Q. What else occurred on that day? 

A. The contract was inade and signed. He said he wanted to 
make a contract for a hundred barrels more, like those two barrels. 
I told him they could. have them; named a price; he had not been 
buying of me up to that time. 

Q. Is that all you remember that wus said ? 

A. We had quite a long conversation. I sold the goods to Mr. 
De Witt with a great de 1 shorter conversation than it usually takes 
to sell. He wanted the goods and he wrote mea postal card to come 
over and take his order. 

Q. Was that before he had the two barrels? 

A. After he .had the two barrels. 

Q. What was the conversation you did have? 

Objected to by plaintiffs’ counsel. 

The Court: What is the object ? 

DEFENDANTS’ CounsEL: The object is to show the entire transac- 
tion—that this was not a mere sale of goods that was then completed. 
This, as the paper itself, shows, was an executory contract for goods 
to be delivered at a certain future time and they were to be used in 

a manufacture that was perfectly well known to the plaintiffs, 
46 to the vendors. We want to show all of their knowledge 
upon that subject, and the entire occurrence between Mr. 
Hooper and Mr. De Witt is competent in that respect. I did not 
o—449 
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suppose there would be any conflict of. testimony between Mr. 
Hooper and Mr. De Witt as to what occurred upon that question, 
and I did not suppose there would be any objection ; but whether 
there be or not it is perfectly competent, relevant, and material. The 
entire contract was not reduced to writing. There were other things 
in the contract which the jury will have to pass upon to ascertain 
whether they were complied with or not. The knowledge on the 
part of the contracting parties as to what was meant by these terms 
is one of the things that will have to be ascertained. * * * Our 
proposition is that the law implies that when a contract to be per- 
formed at a future times designates the goods, the goods shall be 
merchantable and of the character described, and fit goods for the 
purpose of the manufacture for which they were designed and for 
which the seller knew they were designed. An executory contract 
of sale always carries obligation on the part of the vendor that the 
article to be delivered shall be, first, at least saleable, and, second, 
“+ at least of a merchantable quality of goodness. And there is the 
further obligation that when it is designed to be used in a process 
of manufacture it shall be reasonably fit for the manufacture for 
which it is designed if the seller at that time knows that it was de- 
signed for that purpose. 
We desire to show by that interview between Mr. Hooper and 
Mr. De Witt that the plaintiffs had full and complete knowl- 
47 edge of all the purposes for which these articles were pur- 
chased. It is for the purpose of showing that and the col- 
lateral circumstances attending the making of this executory con- 
tract and the relation of the parties to do it that we ask Mr. Hooper 
what oceurred on that occasion. 
The Court: You can tmake your inquiry as to whether there was 
any declaration made at that time as to the purpose for which the 
japan and copal were intended. 


~Q. I want to know what was said by Mr. De Witt to you at that 
time about these goods. : 


The Court: Upon that subject. 


A. Mr. De Witt told me that he wanted to buy those goods and 
use them for the same purpose the other company used them. He 
asked me if I sold the other company and I told him I did in large : 
quantities, and that they were the only eompany I sold those goods ! 
to; they were the only company I. knew in my territory in that + 
business—the De Witt Wire Cloth Company. I don’t think he said 
anything about the way they used them. _ 

Q. Did he say anything about the way he was going to use them? 

A. No, sir; not to my recollection. I didn’t think he said any- 
thing about it; he gave me to understand he was in the same busi- 
ness as the other company and wanted the same goods. I was there 
an hour and a half; most of the time Mr. De Witt was telling me 
his history with the old company. He did not explain to me how 
he used the dryer or how the old company used it. I do not re- 
member that he explained to me at-all as to how their goods were - 
mixed up to be used. , 
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Q. Did you say anything to him on that subject? 

: A. I did not. 
48 Q. Did he at that time tell you that any of the goods that 
were the products of those two barrels had gone into the 
market ? | 

A. No, sir; he did not say anything on that subject, that I re- 
mem ber. 

Q. Did he say anything to you about turpentine—anything about 
turpentine at all? 

Objected to by plaintiffs’ counsel. 

DEFENDANTS’ CouNSEL: We shall show that this contract was en- 
tered into on the part of Berry Brothers with full knowledge that 
an essential part of the contract was the presence of the turpentine 
in the dryer and in the Japan for the purpose of mixing it in thé 
paint to be used in painting wire cloth; that without the presence 
of the turpentine the article was absolutely valueless to the defend- 
ants; that Mr. Hooper knew that the purpose of this transaction 
was to get a dryer, and that the use of the Japan and of the varnish 
was for the purpose of having it operate as a dryer because of the 
presence of the turpentine in it. 

The Court: You can’ask whether there was anything said 
about turpentine at all in connection with the uses to which the ar- 
ticle was to be applied (to which ruling, so far as it excluded the 
previous question, defendants’ counsel excepted). 3 


By the court: | 

Q. Was there anything said by Mr. De Witt in that interview in 
regard to turpentine.in connection with the use to which the tur- 
pentine was to be applied? 

A. No, sir; not as to what use it was to be applied to. He asked 
for turpentine copal and turpentine Japan, the same as the other 
company got, and I sold it to him. : 

49 3y defendants’ counsel : 

Q. Didn’t you say anything about it? 

A. About turpentine? Not that I remember. Mr. De Witt asked 
me this question, as to how we could afford to come to New York 
and sell varnish, being a Western house, and I told him we bought 
raw material—— 

Plaintiffs’ counsel objecting. 

By defendants’ counsel : 

Q. Did you say anything to Mr. De Witt at that time about fur- 
nishing a turpentine article for the uses for which he wanted it, and 
did you make any statements in reference to your ability to furnish 
him a turpentine article for that purpose; and, if so, what? 

Plaintiffs’ counsel objected to this as immaterial and irrelevant 
and for the obvious purpose of trying to get defendants out of their 
contract. 
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The court excluded the question, and defendants’ counsel] outy 
excepted. 
The witness then identified letters between the parties. 


DEFENDANTS Exuipit “A.” ' 


Berry Brothers, varnish manufacturers, No. 96 John street. Factory, 
Detroit, Mich. Established 1858. Alfred Hooper, manager. 


New York, Nov. 5th, 1881. 


Messrs. J. H. De Witt and Son, Brooklyn, N. Y. 


GENTLEMEN: In accordance with your favor of the 3rd, we forward 

you to-day, as requested, ten (10) barrels “ N.C. Japan F,” 

50 and note your instructions to leave out the “copal” from 
next month’s shipment. 

We are unloading a car of linseed oil now, both raw and 
boiled, and renew our offer for delivery, on Monday, at 60 and 68c. 
for what you want. We anticipate an early and sharp advance in 
the price of oil in sympathy with a like movement that has just 
taken place in seed, and we are daily refusing large orders at present 
prices for delivery in Nov. and Dec’r. If you think we are correct, 
would it not be wise to place your orders to-day for what you will 
use in the next 60 days? Awaiting reply, 


Very truly, A. HOOPER, Manager. 


DEFENDANTS’ Exurisirt “ B.” 


Berry Brothers, varnish manufacturers, New York office & ware- 
house, 96 John St. Office & factory, Detroit, Mich. Established 
1858. 

New York, M’ch 17, 1882. 

Messrs. J. H. “i Witt & Son, Brooklyn, N. Y. 

GENTLEMEN :' Owing.to an unfortunate blunder on the part of our 
shipping ak we sent you In your shipment of the 15th inst. 1 bbl. 
not intended for you. 

If you will kindly have your team return same to us and we will 
give him bbl. cops al, charging expressage to us. 

With regret for the error, 


Yours truly, BERRY BROTHERS 
N. 
‘ 
51 DEFENDANTS’ Exurpit “ C.” 


Berry Brothers, varnish manufacturers, No. 96 John street. Fac- 
tory, Detroit. Cable address, Berrybroth, New York. Alfred 
Hooper, manager. Established 1858. 

New York, May 1st, 1882 

Messrs. J. H. De Witt and Son, Brooklyn, N. Y. 

—_ 


ENTLEMEN: Replying to your favor of the 29th inst. we would 
y that the varnish and japan that we have been sending you is 
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exactly as agreed—the very same the De W. W.C. Co. use—and 
turpentine goods we have delivered this Co., some (400 bbls.), on this 
year’s contract, and they have not made any complaint whatever 
of it. 

The only way we can account for your trouble is that you have 
put in too much japan and consequently dried the paint too hard. 
Our “japan dryer” is, doubtless, a stronger article than what you 
have used last year, or the paint may not be pure or as good as 
usual. There is nothing wrong with our goods, we are sure. 

Your goods should have gone out Saturday, but our team got 
delayed until this a. m. 

Yours truly, ALFRED HOOPER, Manager. 
52 DrEFENDANTS’ Exuipit “ D.” 
Berry Brothers, varnish manufacturers, No. 96 John street. Factory, 

Detroit. Established 1858. Cable address, Berrybroth, New 

York. Alfred Hooper, manager. 


New York, May 22nd, 1882. 


Messrs. J. H. De Witt and Son, 1209 De Kalb Ave., B’klyn, N. Y. 
GENTLEMEN: Replying to your favor of the 11th and 18th inst. 

we would say that you are correct as to our having credited you 

with the freight amount, $13.60, twice, and we are obliged to you for 
calling our attention to it. We have also, in accordance with your 
request, duly countermanded all our future orders on the factory for 
varnish and japan for your use; so if you require any later please 
give us plenty of notice, as it takes from ten days to two weeks to get 

here. . 

All the goods sent you have been exactly as contracted for and 

precisely like those furnished the De Witt W. C. Co. here; in fact, the 

same that you got we borrowed from them. ‘They also tell us that 
they have not had a single complaint this season of their goods or 

the paint chipping off, as you say yours do. We notice you buy a 

much larger proportion of Japan to the varnish than they do, which 

makes us think we are correct in our previous suggestion that 

Ov you use too much proportionally. 

Yours truly, A. HOOPER, Manager. 
DEFENDANTS Exuisit “ FE.” 

Berry Brothers, varnish manufacturers; Philadelphia branch, 59 
North Front St.; Baltimore branch, 100 W. Lombard St.; Boston 
branch, 141 Milk St.; New York branch, 96 John St.; Chicago 
branch, 236 Lake St.; St. Louis braneh, 505 North 3rd St.; Cin- 
ecinnati branch, 60 Main St.; Rochester branch, 116 Front St. 
Established 1858. 

Derroit, June 13th, 1882. 

Messrs. J. H. De Witt & Son, Brooklyn. 

GENTLEMEN: We are in receipt of yours of 9th inst. and regret to 
know that you are dissatisfied with the goods we have been selling 
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you. Wecannot, however, feel that we are responsible for your paint 
chipping off your cloth. We sold the japan as a dryer, and when 
used as such it gives excellent satisfaction. We think the trouble is 
you have not used oil enough. No paint mixed up entirely or nearly 
so with japan and varnish will stand much knocking about on such 
goods as yours after the paint becomes quite hard. We think the 
thickness of the paint would have much to do with its coming off; 
a thin coating would not come off so easily asa thick. As to the 
japan not being as represented, we have to say that as far as we know 
it is just what we agreed to send. It is one of our regular grades of 

japan, which we sell large quantities with perfect satisfaction 
54 to our customers. Mr. Hooper, our manager in New York, 

has not vet written us of your complaint, and we do not know 
what representations he made in selling the goods. He could not, 
however, have represented them as being made in a certain w: iy, as 
he does not know how we manufacture our Japan. Ifyou bad stated 
how you wanted it made we should have followed your instructions 
or refused the orders. We cannot say more now, not having heard 
from Mr. Hooper. We will write him at once, and anything which 
is reasonable and right in the matter we will do. Sincerely regret- 
ting that anything should arise to disturb our heretofore pleasant 
intercourse, we are 


Yours truly, BERRY BROTHERS. 


By defendants’ counsel : 


Q. In these letters what does the T. stand for in connection:with 
the words turpentine and varnish ? 

A. Turpentine. Wherever you find the letter T in these letters, 
that is the meaning, lam sure; and thesameon the bill. The two 
barrels were sent before the conversation of June 24. We didn’t 
have but one conversation about that time. The next delivery was, 
I think, August 10. . 

Q. You sent those two barrels on your own motion to him as an 
invitation to trade? 

A. No, sir; he ordered them; I had the conversation with the 
salesman that sold them, not with the defendant. It is probable I 
had a written order for them; if so, I will produce it. The sales- 
man’s name was William T. Sunley; I don’t know where he is row. 

I can’t tell how long those barrels had been manufactured. 
OO I borrowed them from J. G. De Witt, of the De Witt Wire 

Cloth Company. Ishipped them; don’t know from what lot; 
they might have been manufactured by the Berry Brothers one 
month or three months before they were delivered. The De Witt 
Wire Cloth Company were getting out of goods and ordering from me 
all the time, and they wouldn’t. keep goods on hand a year, but 
might three months. 


The witness then identified bills, produced by the defendants, 
covering the various deliveries he had mentioned, which bills were 
read in evidence. All the goods were, upon these bills, designated 
as sh barrels of “T. japan” and (blank) barrels of “'T. copal,” 
“'T. copal varnish.” 
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Q. All these goods were the same, were they ; it was all the same 
japan, wasn’t it, that was delivered ? 

A. Yes, sir. 

Q. And it was all the same varnish or copal ? 

A. Yes, sir, as far as the brands go—as far as I know about it. 

Q. Don’t you know? 

A. I say they were all the same brands of goods, and I sold them 
for the same. 

Q. Had you delivered the De Witt Wire Cloth Company any 
goods prior to June 24, when this contract was made? 

A. Yes, sir. 

Q. Were those the same goods which you subsequently delivered 
to the defendants here? 

A. Yes, sir; the same commercial article. 

(. And did you continue to deliver the same commercial article 
to the De Witt Wire Cloth Company for six months after June, 
1881 ? 

A. We did; and for two or three months prior. 

®. You made a contract, had you? 
o6 A. Yes, sir; I think it was for four hundred barrels; it was 
their season’s supply and it may have been 500 or 600. 

QQ. Did you tell that to the defendant De Witt? 

A. I did; I presume I did. 

Q. You had made the contract before you made this one in suit? 

A. Yes, and were delivering under it. We had delivered a great 
many barrels—200 or 300. They got several hundred barrels after 
that. Deliveries to defendants cez ased, ] should judge, about Decem- 
ber, 1881. They had several car- loads in October , November, and 
December ; 50 barrels in a ear-load. 

Q. When did the goods first come back from the De Witt Wire 
Cloth Company ? 

A. There never came back any. 

(. Did Berry Brothers receive any ? 

A. I believe thev did. 

(. Isn’t it true that a car-load came back ? 

A. It may be. I believe the De Witt Wire Cloth Company ex- 
changed a good many goods after that—exchanged for other goods. 
We sent out other goods and they sent back a certain number of 
barrels. 

Q. Did you get a coiaplaint from Mr. De Witt, the defendant? 

A. Yes, sir; he wrote; the first knowledge I had was his letter 
I should say April or May, 1882. Prior to receiving that letter I 
had beard no dissatisfaction from the defendants. 

@. Had you heard any dissatisfaction from the De Witt Wire 
Cloth Company ? 

A. No, sir. 

(). Didn’ t you know of the return or the exchange, as you say, of 
the goods ? 

A. Yes, sir; I knew of that transaction. I don’t know of any- 
thing about that except the fact that they were returned and we sent 
them other goods. 
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57 Redirect by plaintiffs’ counsel : 


@. As I understand, you testified that the one article was known 
as turpentine japan and the other as turpentine copal; is that so? 

A. Yes, sir; I so testified. | 

Q. Are there several grades of these articles ? 

A. Yes, sir. | 

Q. All known by well-understood commercial designations ? 

A. Yes, sir. 

@. How many grades of japan ? 

A. We make several; three leading grades known by the names 
“extra coach japan ;” “ No. 1 turpentine japan,” and “ turpentine 
japan.” | 

Q. This being the lowest grade? 

A. Yes, sir. 

Q. How is it with the varnish—how many grades? 

—. There are more. There is the “pure turpentine copal” and 
“extra turpentine copal” and “ No. 1 copal” and No. 1 light and 
then “ turpentine copal.” 

—. This that was sent to the defendant is the lowest grade ? 

A. Yes, sir; but it was the same that was furnished to the De 
Witt Wire Cloth Company before and after the contract. 

Q. How are the barrels containing the japan and varnish marked 
by Berry Brothers so as to designate them ? 


DEFENDANTS’ COUNSEL: We object to that as immaterial how 
plaintiffs marked their goods. We have no objection to the witness 
testifying as to what the two designations may be or in respect to 
the commercial usages of the trade in these goods, but we do object 
to the specific usages of Berry Brothers with a view of influencing 

the jury as to any actual trade designations. We object to 
58 the question as immaterial, irrelevant, and incompetent. 


The court overruled the objection, and defendants’ counsel duly 
excepted. 


A. The barrels were painted red—the bodies—blue, the heads, and 
marked in large letters “T copal” and “T japan,” from “ Berry 
Brothers, Detroit,’ in stencil: and so. with the two sample barrels. 
The goods were all packed in the same way, contained in barrels 
marked “ T copal” and “'T. japan.” 

Mr. De Witt never complained to me that I had not delivered to 
him the same kind of japan and the same kind of varnish that 
the wire-oloth company had. There was nothing ever said by 
Mr. De Witt on the subject that the goods did not conform to the 
sample. Mr. De Witt did not tell me how he proposed to use these 
goods, and I did not have any knowledge upon the subject. The 
two sample barrels were delivered to the defendants on or before 
June 11,1881. Letter of defendants to plaintiffs: 


nN 
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PLAINTIFFS’ Exursit “ 8.” 


De Witt’s Wire Window-Seseen Cloth Manufactory. Office and 
factory, 1209 & 1211 De Kalb Ave. J. H. De Witt, J. H. De 
Witt, Jr., proprietors. | 


JROOKLYN, N. Y., June 14th, 1881. 
Mess. Berry Brothers, 96 John St., New York city. 
GENTLEMEN: Your favor of the 13th at hand and contents 


59 ‘arefully noted. We have received the two bbls. and will 
give your goods a trial within a few days. 
Yours truly, J. H. De WITT. & SON. 
BUTMAN. 


The two sample barrels referred to in this letter are the two sam- 
ple barrels upon which the contract was made. ‘Two weeks after 
defendants made that complaint, April 29th, 1852, they wrote this 
letter dated May 12th, 1882, ordering five more barrels of japan: 


PLAINTIFFS’ Exuipsir No. “ 9.” 


De Witt’s Wire Window-Secreen Cloth Company. Office and fac- 
tory, 1209 & 1211 De Kalb Ave. J. H. De Witt, J. H. De Witt, 
Jr., proprietors. 

Brookiyn, N. Y., May 12th, 1882. 

Mess. Berry Brothers, New York city. 

GENTLEMEN: Please send us early next week five (5) bbls. of 
japan. Do not send any more varnish until you hear from us. 
Yours truly, J. H. De WITT & SON. 
BUTMAN. 


Long after the defendants had received the sample barrels I 
called upon them in response to a postal card (this is the 
60 postal card), dated June 22, 1881: 
PLAINTIFFS’ Exutpit No. “10.” 
Directed : Mess. Berry Brothers, 96 John St., New York city. 
BROOKLYN, June 22d, 1881. 
Mess. Berry Brothers, 96 John St., New York city. 
GENTLEMEN: If the writer of letter of June 15th will call at our 
office on Friday of this week, between 10 & 2 o’c., he may have an 


interview with Mr. De Witt regarding japan, Ke. 
Yours truly, — J. H. De WITT & SON. 


Recross by defendants’ counsel : 


I have no copy of the contract between Berry Brothers and the 
De Witt Wire Cloth Company. I saw it this morning in the hands 
of Mr. J. G. De Witt. 

Q. (A paper produced under a subpeena to Mr. J. G. De Witt is 
handed to the witness Hooper.) Is that the contract to which you 
referred in the interview between Mr. De Witt and yourself on or 
about June 24, 1880? 

4—449 


26 JOSIAH H. DE WITT ET AL. VS. 


PLAINTIFFS’ CounsEL: He has not said that he referred to any 
contract in that interview. ; 

DEFENDANTS’ CounsEL: We understood Mr. Hooper to testify that 
he told Mr. De Witt that he had made a contract with the De Witt 
Wire Cloth Company. 

The Witness: You are mistaken ;-I did not testify that. 

Mr. Parsons: That paper, I uuderstand, is the only pending con- 
tract with the De Witt Wire Cloth Company. If that is what you 
desire to have admitted, it will be admitted. 


61 (By defendants’ counsel :) 


Q. Is that the fact, Mr. Hooper ? 

A. That is the only contract I ever made with them in writing. 
That is dated August 28, 1880, the season to close not later than 
November Ist, 1551, and that contract was then in existence. 

«. Did you inform Mr. De Witt of the existence of a contract with 
the De Witt Wire Cloth Company ? 

A. I-think not; I am sure of it. 


The contract was marked for identification “S,” and appears in 
evidence at a later stage of the case. : 


HeRBERT WALKER, being called and sworn and examined as a 
witness for the plaintiffs, testified : 


I am superintendent of the plaintiffs’ factory at Detroit. I have 
heard the testimony of Mr. Hooper as to certain deliveries of Japan 
and varnish to the De Witt Wire Cloth Company and the two bar- 
rels borrowed from the company and furnished to Messrs. De Witt 
& Son as sample barrels; and during all the time of the manufact- 
ure of the varnish and Japan thus testified to I was superintendent 
of Berry Bros.; I had been for some time before. My duties were 
a general superintendent of the works and of the manufacture of all 
articles there, and the work in the manufacture of all articles there 
is done under my direction. 

I have personal knowledge as to the japan and varnish packed in 
the barrels that were sent to the De Witt Wire Cloth Company, and 
also to the defendants. In and prior to June, 1881, we were send- 

ing to the wire-cloth company articles sold as “ turpentine 
62 copal varnish” and “turpentine japan drier.” The articles 

that were sent to the De Witt Wire Clotli Company and to 
the defendants were precisely alike. nes ; 


Cross-examination by defendants’ counsel: 


The goods that were billed to the De Witt Wire Cloth Company 
and to the defendants as turpentine japan drier were precisely 
alike; so with the turpentine copal varnish. 

Q. What knowledge have you as to what is turpentine copal 
varnish ? : | 

A. Turpentine copal varnish would be a varnish in which tur- 
pentine is one of the ingredients. 
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Q. What knowledge have you as to what is turpentine copal var- 
nish—what are your sources of knowledge? 

A. I have had some practical experience in the manufacture of - 
varnishes for some years with Berry Brothers ; nowhere else: I think 
about seven years. IJ never saw turpentine copal varnish made 
anywhere else. I have bought it and sold it myself, but not in large 
quantities. My business was not as a buyer or seller for the firm. 
I have to state what ingredients I would use in it. [ am nota 
practical chemist. I fix the ingredients, I think, in all cases for the 
japan drier and for the varnish ; learned how from general knowl- 
edge of the business which I had acquired while with the plaintiffs. 
I worked under the direction of Mr. Berry, and had charge of the 
shipping and the marking before I was charged with fixing the 
proportions, which I was occupied in fixing probably a year before 
June, 188]. : 

@. Was all your varnish made exactly alike? 

A. No, sir. 
63 Q. Was all the turpentine Japan drier made exactly alike? 

“A. No, sir. I never personally made any contracts with 
large wholesale houses for quantities of turpentine copal varnish nor 
for turpentine japan drier. It wasn’t part of my duty as superin- 
tendent to make such contracts. I didn’t have anythinz to do with 
that. It was my business to see that the varnish was properly made, 
and had general direction of the workings of the factory. I hada 
melter under me who acted under my direction. 

Q. Is it your experience that every batch of the drier runs alike? 

A. Well, nearly so; yes, sir; anything that is made for the same 
purpose. It does not vary to any very great extent. That has been 
my experience. 


The plaintiffs thereupon rested, and defendants’ counsel, after 
opening the case for the defendants in behalf of their counter-claim, 
called the following witnesses: 


Henry BuTMan, a witness, being called and sworn and examined 
on the part of the defendants, testified on his examination-in-chief 
as follows: : 

T reside at Evanstown, Illinois, and do business in Chicago; am 
the western agent for the Clinton Wire Cloth Company and know 
of Berry Brothers, and know the defendant and Mr. Hooper. I was 
in the defendants’ employ from October, 1850, until May, 1883, since 
which time I have not been with them. J am now with a rival 
concern. Was present at a conversation between Mr. Hooper and 

Mr. De Witt in June, 1851, when this paper (the contract) 
64 was signed. Mr. De Witt said that this article that he was 

to use was to be mixed with paint in painting wire cloth and 
he wanted a good article. 

Q. Now, will you please tell what was said by Mr. De Witt to Mr. 
Hooper In respect to the use of this article and the method of its use 
by Mr. De Witt? State all that was said on the subject, to the best 
of your recollection. 
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A. Mr. De Witt told Mr. Hooper that his process of painting was 
about the same asor the sameas the De Witt Wire Cloth Company’s 
process; that his looms were the same; that his painting machine 

was the same thing. 

Q. What did Mr. De Witt say to Mr. Hooper about the necessity 
of turpentine in the article for his particular use? 

A. He told Mr. Hooper that he wanted turpentine goods: that he 
must have it; told him it-would not do to have benzine goods that 
is, goods with too much benzine in. Mr. De Witt expected to have 
what was considered a commercial turpentine article. 

Q. What did Mr. Hooper say to that ? 

Mr. Hooper said that they had the facilities for turning 
out—— 


Objected — by plaintiffs’ counsel, who claimed that this did not 
come within the question allowed by the court. 


By the court: 


Q. State, please, what Mr. Hooper said in regard to his knowledge 
of the uses to which these goods were to be applied: by the defend- 
ants. 

A. Mr. Hooper said that he thought he knew just what he wanted; 

that he was supplying the De Witt Wire Cloth Company 
65 and satisfactorily, and Mr. De Witt said, Have I a right to 

speak of that? Mr. De Witt replied that if he was supply- 
ing them satisfactorily that is all he expected him to do; and then 
some reference was made to the machinery and one thing or another, 
and to the manner of making paint. Mr. De Witt told Mr. Hooper 
that his looms were the same as the De Witt Wire Cloth Company’s 
looms; that his painting machine was the same, the process of paint- 
ing was the same, and the weaving was the same, and that brought 
about the other conversation that I have just stated. 


By defendants’ counsel : 


Q. Did Mr. Hooper say that he knew sitio the De Witt Wire 


Cloth Conip any were making—did he say he knew how the De Witt 
Wire Cloth Company were using it? 


A. Yes, sir; he said that. 
By a juror: 


Q. Do you know about the grade of varnishes for this description 
of work—whether they are common grades or better grades or 
what? 

A. No, sir; I should think the grade that, was used was a pretty 
fair grade of varnish that they had to use, both varnish and japan. 
T hey have to use a pretty good grade in that process of painting. 
Later on I took sample of these goods to the chemist. It may have 
been in the latter part of 1882 or the first part of 1883; I have for- 
gotten. I was salesman and book-keeper and general man. I took 
Mr. De Witt’s place when he was away. | took this sample to the 
chemist to ascertain what was in it and what it was made of. I saw 
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the samples drawn by Mr. De Witt and had them labelled and took 
them to Mr. Arvine. 

66 I have seen the process in the De Witt factory of the use 
of drier in mixing paint. ; 

The paint, after it is all mixed, is put into a trough, and there are 
rollers above this trough, over which the wire cloth passes, and 
down into the trough and then upon other rollers and then went 
through the vat; I think the machine is 120 feet long; and then a 
wire comes back and is rolled up on: a reel—probably 600 feet is 
put in—and that is cut in two parts; then the cloth is allowed to 
stand in this roll of 300 feet on the reel; it is woven 600 feet long 
and then cut to 300 feet; it is allowed to stand in the 300-feet roll 
sometimes two or three days, until it is dry, and then, after painting 
a certain lot, we commence and go all over it again. I don’t know 
whether there is anv definite time as to how long; it.should stand 
to dry, and then it is passed through this painting machinery on the 
second coat. It goesthrough the same trough of paint and then it is 
rolled up on a reel and cut off every 100 feet; then it is wired on the 
reel and then it is taken off and set aside afterwards when it is consid- 
ered dry ; that is about all. After this it is wrapped around a plug 
of wood into a roll, which is covered with paper, the paper being 
cut at the ends of the rolls with the shears and tucked in and then 
plugged. During the season of 1881 and 1882 we commenced ship- 
ping the manufactured wire as early as December. .We commenced 
using the berry stuff, I think, in August. After we sold to the job- 

ber the jobber would sell to the retail trade, and the con- 


67 sumer bought the rolls from the retail trade, and then they 
would be opened. The manufacture of wire-screen doors 


commenced as early as the Ist of September, but the ordinary Jjob- 
bing trade would not consume the cloth until about May. We pro- 
duced during the season of 188land 1882 about four million square 
feet of wire cloth; we sold it all that year. Of the product so sold 
we took back from Ducharme, Fletcher & Co., of Detroit, between 
two and three hundred rolls the next year. I know the defect 
which caused the cloth to be returned—the paint came off the cloth. 
The buyer of that firm went with me into the stock-room and we 
took down several rolls, and at my suggestion opened the ends of 


paper and knocked it on the floor, and the paint came off on the. 


floor—so much so that I was convinced that it was proper to return 
the goods. This was in the fall of 1882. We also received com- 
plaints from Sargent & Co.. of New York; Rogers & Engle, of Day- 
ton, Ohio, and, I think, the Wveth Hardware Co., of St. Jo., Mis- 
sourl. J also remember a lot of about fifteen or sixteen hundred 
rolls that were painted with the Berry stuff; it was unsaleable be- 
cause the paint came off, and Mr. De Witt had a large tank made 
and filled with chemicals, and this cloth was plunged in, roll by 
roll, after being unrolled; and this took the paint all off. The firm 
of Morgan & Page also returned about five thousand square feet of 
these same Berry goods. 

@. Were you able to continue the sales of these customers who 
returned the goods? 


rr 
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Objected to by plaintiffs’ counsel—first, because there is 
68 no such item of damage claimed in the bill of particulars; sec- 
ondly, because customers alone can tell whether it influenced 


them or not. 

THE Court: I do not think it is competent for him to testify 
that he lost custom. 

To which ruling defendants’ counsel duly excepted. 

Upon being cross-examined by plaintiffs’ counsel, the witness 
testified : . 

I went first to Messrs. De Witt & Son in October, 1880, and re- 
mained with them until May, 1883. Messrs. De Witt & Son used 
benzine on their rollers to clean their rollers, and a little of it might 
have gone into the paint in the use of it. I should think they bought 
a barrel amonth for that purposeduring the time that they were using 
the Berry varnish ; they used adulterated paint. The De Witt Wire 


Cloth Company used the same process for painting and drying that. 


De Witt & Son used. The De Witt Wire Cloth Co. gave up using 
this process when their machine burned up. By this process the 
time consumed in drying the paint was just as long as it took the 
wire cloth to be carried slowly 120 feet and back—about ten minutes, 
I should think. - Ai the beginning of that ten minutes it went in 
covered with wet paint; it did not come out sufficiently dried to 
wrap at once, but we rolled it as soon as it came out, before it was 
thoroughly dried. 

The drying was by heat applied through steam pipes. No others 
except the De Witt Wire Cloth Company and J. H. De Witt & Son 
use this process. Afterwards it-has a second coat applied, and is 

then immediately rolled into tight rolls. I took samples of 
69 the Berry japan toa chemist late in 1882, or early in 1883; I 
saw the samples drawn from the barrels. 


On being redirectly examined by defendants’ counsel, the witness 


said : | 
For house paintingiand painting wire cloth it is generally under- 
stood that strictly pure paint is not used; the effect of using benzine 
as a substitute for turpentine is to make the paint cake and rub off. 
There is not body enough to benzine and it would soon evaporate 
and leave nothing to hold the paint to the wire. 


ALFRED E. Overton, being sworn, testified for defendants: 


That he was general manager for Mr. Gregory, whose business 
was refining petroleum and dealer in spirits of turpentine; that 
he knew the market price during the year of 1881. In June, 1881, the 
price was 38 to 44 cents per gal.; in July, 44 to 42 ets. per gal.; 
August, 42 to 52 cts. per gal.; September, 52 to 553 cts. per gal.; 
October, 55 to $6 cts. per. gal.; November, 56 to 58 cts. per gal.; 
December, 58 cts. per gal.; January, 1882, 57 to 56 cts. per gal. ; 
February, 1882, 55 to 54 cts. per gal.; March, 54 to 59 ets. per gal. ; 
April, 60 to 67 cts. per gal.; May, 61 to 51 to 47 ets. per gallon. 
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JOHN Bar.ey, being duly sworn, testified for defendants: 


Iam salesman for C. 'T. Raynolds & Co.; have been with them 
twenty-nine years. They are manufacturers and dealers in paints, 
varnishes, and colors. I am familiar with the commercial designa- 
tions of articles in that line of products, and have had forty-five 

years’ experience. ‘Turpentine Japan drier and turpentine 
70 copal varnish are trade terms, and describe well-known 

articles in the trade. A turpentine Japan drier should be 
made of gums, linseed oil, red lead, litharge, and spirits of turpen- 
tine. An article that contained as one of its constituent ingredients 
a substantial proportion of benzine would not pass commercially 
among wholesale dealers as a turpentine japan drier; it would not 
be accepted if it contained any benzine. ‘There is in the trade an 
article that goes under the name of benzine Japan drier, and also an 
article that goes under the name of turpentine and benzine drier. 
A turpentine japan drier should be made of turpentine; a benzine 
japan drier, should be made whoily of benzine; a turpine and ben- 
zine drier or aT. and Bb. drier is made by using half turpentine 
and half benzine, or any other proportion of either. 


Being cross-examined by plaintiffs’ counsel : 


C. T. Raynolds & Co. sell these articles under these names. I am 
not conversant with other houses. .When | speak about terms used 
in the trade I mean nothing more than terms used by C. 'T. Ray- 
nolds & Co. All I know is what they use in their business. 

I have nothing to do with the process of manufacture in the es- 
tablishment of C. T. Raynolds & Co.; have not for fifteen vears. 

3enzine has been used since 1860 or 1861. 

No person in the trade would accept an article having any ben- 
zine in it as a turpentine japan drier. If I should offer a person a 
turpentine and benzine Japan or a turpentine and benzine varnish 

-I suppose they would get it. [ should sell it and get a price 
71 accordingly. If I sold aturpentine Japan I would get a price 

accordingly for that and they would get the article, or if I 
sold a benzine japan they would get a price according!y and get the 
article. 

Q. I want you to mention a name of a single person who ever 
objected to receive, after 1 purchase of an article called in the pur- 
chase a turpentine japan or turpentine Japan drier, an article which 
had some benzine in it. 

Defendants’ counsel objected that the question assumes as a fact 
that this witness has had an experience under a contract calling for 
a delivery of turpentine Japan drier where he has delivered a ben- 
zine article, and that such assumption is not warranted by his tes- 
timony; also that the question should be excluded as immaterial, 
irreievant, and incompetent; objection overruled and defendants’ 
counsel duly excepted. 

A. Not as far as IJ am personally concerned. The more promi- 
nent inakers of varnish and japan are Valentine & Co., Murphy & 
Co., Smiths, of Newark, arid I’. W. Devoe & Co. We bill goods as 
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turpentine japan every day in the year. Personally, I know noth- 
ing of the manufacture of these goods for the few years past. Our 
manufactory is at Bergenport, New Jersey. 

| On being redirectly examined by defendants counsel’ he said: 


I never knew an article containing benzine that was in fact de- 
livered under the name of turpentine japan drier by C. T. Renolds 


| & Co. | 
it 72 Joun S. Pace, being duly sworn, testifies for defendants as ; 


follows: 


I arn a member of the firm of F. W. Devoe & Co., whose business 
is paints, oils, and varnishes; have been familiar with that business 
for the last twenty years; principal houses in this city in the var- 
nish trade are Clarence Brooks & Co., C. F. Reynolds & Co., John 
W. Masury & Sons, Meyer & Loeverstone, W. D. Chase, Harrington 
& Co., Murphy & Co., Valentine & Co., and others. The terms tur- 
pentine japan drier and turpentine copal varnish are commercial 
terms, and in trade describe a well-defined article or class of arti- 
| cles. A turpentine Japan is known as a japan composed of turpen- 
| tine and japan together. It should be composed of oil, turpentine, 

gum, andadrier. Inthe trade turpentine means turpentine. Under 
no circumstances, according to my experience as a merchant, if a 
contract or order was made for a turpentine Japan drier would it be 
accepted in the trade as filled by a delivery of an article containing 
benzine. 

Being eross-examined by plaintiffs’ counsel, he said: 

KF. W. Devoe & Co. used these terms, turpentine japan drier 
| and turpentine copal varnish, or rather we reverse the words and 
) say copal varnish turpentine. 

There is nothing which has so large a variety of names; they all 

come out of one barrel, but we call them by different names. 


Sotomon D. CHASE, being duly sworn, testifies for defendants as 
follows: 


79 Ama manufacturer and dealer in varnishes and Japans—for ° j 

ten years past for myself; during fifteen years. previous to 
that with other parties. Am familiar with the use in trade and | 
commerce of the terms turpentine Japan drier and turpentine copal 
varnish. ‘There is a commercial term generally known and recom- oo 
mended among paint merchants as turpentine Japan drier, and an- 
other as turpentine copal varnish. The turpentine japan drier is } 
composed of one-third linseed oi] and gum and two-thirds spirits 
of turpentine, with the requisite driers. A japan drier having a | 
large percentage of benzine in it would be commercially described | 
as a benzine japan drier. 


Being cross-examined by plaintiffs’ counsel, he said: 


I do not publish a trade list using the term benzine japan drier. 
I do not Know of any house that does. I do not know of any other 
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house except my own which makes thearticle called turpentine japan 
drier, consisting of one-third oil and gum and two-thirds spirits of 
turpentine. I know nothing about other houses. | 


JAMES LANGMEYER, being duly sworn, testifies for defendants: 

Iam in the employ of Harrison Bros. & Co., manufacturers of 
white lead colors and chemicals; am familiar with japan driers 
and varnishes and the names under which they are bought and 
sold in commerce. The turpentine Japan drier and turpentine copal 
varnish are commercial terms. <A turpentine japan drier, as I un- 

derstand it, must contain no benzine. A Japan drier with a 
74 large percentage of benzine in it would be commercially de- 

scribed as a benzine drier. 

Being cross-examined by plaintiffs’ counsel, he said: 

Our house publishes a price-list. Those lists ordinarily describe, 
under designated names, the various articles sold. Our list does not 
use these terms, turpentine Japan drier or benzine japan drier or 
turpentine copal varnish. I think Muller & Schumann publish a 
trade list with the terms turpentine Japan drier and benzine Japan 
drier upon it. 

CHARLES H. K. Smiru, being duly sworn, testifies for defendants: 


I am a painter, and previous to 1884 have been working for the 
De Witt Wire Cloth Company, from 1875, at Belleville, N. J. The 
machine work began in 1875,I should think. When we first began 
to paint we were making experiments. We endeavored to get some- 
thing to dry within fifteen minutes while it was running fifty feet. 
We used this varnish. We got several kinds of varnish anc en- 
deavored to work with the varnish and use it in painting patent 
leather. In order to let it dry in such a time we made a varnish 
for that purpose; that answered very well, but I soon found it would 
not do to paint work with varnish altogether; it did not make a 
good job, so we tried all sorts of Japans. When the machine was 
perfected our main dependence was a drying japan. We used very 
little varnish, just enough to make the cloth, when done, have a 
rounded appearance in coming out of the heated box. It flowed, 
and the varnish would make it a little glossy, something like Japan 

work, but not quite. We tried at one time benzine japan 
70 and also a benzine varnish furnished by Mr. Pratt’s agent, 

but it did not work. We used some of this Berry varnish 
quitea while. ‘They sent five barrels. There were several barrels of 
turpentine and one or two barrels of japan. I used it and reperted 
on it that the varnish I could use, but if they wished to buy any 
more material from Berry Bros. they had better confine themselves 
to the varnish. The Japan I could not handle; it was too thin. 
We did have a lot of paint come off that was put on probably in 
1882. My opinion of benzine is that it is no good. I don’t think it 
is good for anything but washing off paint and cleaning up paint 
stands; no good painter will use it for anything else. 
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On being cross-examined by plaintiffs’ counsel he said : 


I have used benzine more or less since the war. I know what it 
will do and know what it will not do in certain respects. Benzine 
is no drier at all; that is my idea of benzine for painting; 1t Is not 
a drier; | have never made an ounce of varnish of Japan. The De 
Witt Wire Cloth Co. began to use the Berry varnish probably ten 
years after 1877. When they were using Berry Bros. turpentine 


japan drier I applied my little test to it for benzine, but could not 


discover any. While I was with the De Witt Wire Cloth Co. I 
mixed the paint. I never added any benzine. 


FREELING W. ARVINE, being duly sworn, testifies as follows: 


[am an industrial chemist; have been engaged in that line for 

nineteen years; have charge of the Standard laboratory in this city. 
For a couple of years I have worked on varnishes and japans 
76 and driers; have made it my business and profession to be 
thoroughly informed concerning the methods of manufacture 

of japan driers and varnishes and their constituent ingredients dur- 
ing that time; have made a good many analyses of japan driers 
and varnishes during that time. In the fall of 1882 Mr. De Witt 
called on me with his book-keeper or manager, Mr. Butman, and 
brought me a sample bottle marked, I believe, Japan drier. I ex- 
amined it for benzine especially, and made an analysis, and the re- 
sult of that analysis was 42 per cent. of benzine, as nearly as I can 
state it now. I afterwards made an examination of the solid matter 
to satisfy myself as to whether it contained any gum and linseed oil. 
I found that it contained a very sinall amount of gum and a small 
percentage of linseed oil and about 10 per cent. of turpentine, I think. 
The solid portion, amounting to about 47 per cent., was principally 
rosin. : ? 
(). What are the characteristics of a turpentine japan drier that 
are required for applying it fora paint to an article similar to that 
wire-screen cloth that is here in court? 

To which plaintiffs’ counsel objected that it was not material to 
the issue here. 

The court sustained the objection and excluded the question. 

To which defendants’ counsel duly excepted, and asked the fol- 
lowing questions: 

Q. The constituent ingredients requisite to be present in a japan 
drier for the usual uses to which a japan drier is applied are what? 


To which plaintiffs’ counsel objected upon the same grounds as 
the last, and the court asked: 


77 Does your question go any further than the element of 
benzine in the article ? 
Mr. TReEMAIN: Yes, sir; it is intended to go further. 
The Court: Then | exclude itin so far as it is intended to go 
further than benzine. 


To which ruling defendants’ counsel duly excepted. 
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The witness, resuming, further testified : 


Benzine evaporates at all temperatures; at 65 it evaporates rapidly. 
Turpentine also evaporates at all temperatures, but not so rapidly as 
benzine. 

Q. Is resin a proper constituent in the commodity that is used for 
the purpose for which a japan drier is used? 


To which plaintiffs’ counsel objected, and the court sustained the 
objection; to which ruling defendants’ counsel duly excepted. 


Q. What would be the effect of an excessive quantity of resin in a 
turpentine japan drier in applying it to the uses for which it is or- 
dinarily applied ? | 


To which question plaintiffs’ counsel objected, and the court ex- 
cluded the same; to which ruling defendants’ counsel duly excepted. 


Q. Could the article you analyzed be used, in your opinion, with 
any paint by Mr. De Witt’s process or the process of the De Witt 
Wire Cloth Co. ? 


To which question plaintiffs’ counsel objected, and the court ex- 
cluded the same, and defendants’ counsel duly excepted to such 
ruling. 


78 Being cross-examined by plaintiffs’ counsel, he said: 


As disclosing the portion of benzine within the article analyzed, 
I think you could reply, upon the analysis, within about one per 
cent. I have tried several processes. 


And the witness then described the process tried in the ease. 


Q. As I understand you, you brought something to the surface 
which you eall benzine ? 

A. Yes, sir; you did not understand me to say “something that 
I call benzine,” because I have been manufacturing benzine a good 
many years, and I know. 

. Did you not call it benzine ? 

A. I know it to be benzine. 

Q. You ealled it benzine ? 

A. I was sure it was benzine. 


JoHN A. ELMENDORF, being duly sworn, testifies for the defend- 
ants as follows: ae 


I.am a member of the firm of Edward Smith & Co., manufact- 
urers of varnishes, japans, ete. I am familiar with the commercial 
designations used in the line of business. The term turpentine 
japan drier and the term turpentine copal varnish are commercial 
terms In nse among merchants; they deseribe well-defined articles. 
A turpentine Japan drier is a drier made of linseed oil and spirits 
of turpentine, with other ingredients that form the drier. A turpen- 
tine Japan drier with a large percentage of benzine in it would be 
commercially described as a turpentine and benzine drier. 
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79 Being cross-examined by plaintiffs’ counsel, he said: 


I knew personally one of the plaintiffs. I have seen the terms 
turpentine japan drier and turpentine copal varnish in trade lists ; 
our own trade list contains them. 


Lewis H. Woop, being duly sworn, testifies for defendants as 
follows: 


I am a manufacturer of varnishes, japans, and driers; have 
been in the business for fifteen years. Turpentine japan drier and 
turpentine copal varnish are commercial names used in the trade. 
We sell turpentine japan for a good many purposes, but we don’t 
suppose that bv calling it turpentine japan or giving it the word 
“turpentine” that it means alone that it must contain turpentine 
and nothing else. We consider that where the greater per cent. of 
turpentine is used in a varnish or drier its name is given turpen- 
tine, and it is called a turpentine whether it is a japan or varnish. 
What it is commercially called is governed a good deal by the 
price. An article containinganything under half benzine would be 
called turpentine; over half would be called a union B. and T. 
T. japan is the turpentine. B.and T. is equal parts, half and half; 
and B. means all benzine—that is as I consider it. 


Being cross-examined, he said : 


If an article did not contain more than fifty per cent. of benzine 
it would be called turpentine. 


Upon being redirectly examined by defendants’ counsel he said : 


80 00 per cent. of turpentine and 50 percent. of benzine makes 

a union, or half and half, ora B.and T., assome call it. An 
article containing rosin 47 per cent., turpentine 6 per cent., benzine 
38 per cent., and manganese 7 per cent., and the balance miscel- 
laneous substances, would, in my opinion, be called a benzine drier. 


R. OapEN Doremus, being duly sworn, testifies for defendants as 
follows: : | 


I have been a lecturer upon chemistry, professor in various col- 
leges, from the College of Pharmacy to the College of the City’ of - 
New York and Bellevue Medical College, since 1849. I also instruct 
the College of the City of New York specially, not only in general 
chemistry, but in commercial chemistry. I have frequently had 
occasion to make investigations of a chemical nature and to appear 
in court to testify concerning them. 

Mr. De Witt brought me a sample and asked me to analyze it on 
September 18th, 1884, marked “ Berry Bros.; turpentine japan drier;” 
sold to J. H. De Witt & Son, taken froin a barrel marked 1881. The 
sample was in a bottle. The specific gravity of this drier at 60° 
Fahrenheit was 0.932. On distillation it yielded a liquid which I 
separated into two liquids, and one was turpentine to the extent of 
6.33 per cent., the other was benzine, 38.02 per cent., making in all 
44.35 per cent. of the liquid. The two together, the benzine and the 
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turpentine, had a specific gravity of .781. There wasa_ residue of 
resin and some little oil and some little gum with it, amount- 
81 ing to 47.09 per cent.; oxide of manganese, 7.54 per cent. I 
compared this analysis with that made by Mr. Arvine. Mr. 
Arvine’s analysis had a larger per cent. of benzine than I ob- 
tained. 
Being. cross-examined by plaintiffs’ counsel, he said : 


There is not the slightest difficulty in separating the turpentine 
from the benzine. 


(And the witness then described the process, which was substan- 
tially the same as that described by Mr. Arvine.) 


Resin is the residue originally distilled from turpentine. If com- 
mercial turpentine was distilled there would still be a small residue 
of resin—a very small quantity. 


JostaH H.’De Wirt, being duly sworn, testified on his own be- 
half: 


I am a manufacturer of wire cloth,and have been in that business 
fully thirty years; was connected with the De Witt Wire Cloth 
Co. for two or three years after its foundation in 1876, and prior — 
that with G. De Witt & Brether. The De Witt Wire Cloth Co. and 
I used the same process until March, 1885, I having invented the 
machine and having a patent on it. By this process the wire cloth 
runs through a trough’ filled with paint and passes between felt 
rollers into a drying ‘chamber artificially heated by steam. At the 
further end of each chamber it passes into the cold air, the chamber 
itself being heated to 140. This is the process that | used in 1881 
and 1882. After the first coat of paint is applied the rolls stand four 

or five days and a second coat is applied; four or five days 
82 after that they are rolled up into tight rolls and wrapped in 

paper with the ends sealed up and put into the store-house. 
The product of our manufactory reached the consumers in 1881 
and 1882—in April and July of 1882. A young man came to my 
manufactory from Berry Bros. to solicit an order from me for their 
varnish and drier. 


By defendants’ counsel : 
Q. What did that young man say about that japan drier? 
Objected to by plaintiffs’ counsel; objection sustained and defend- 
ants’ counsel duly excepted. 


That young man said he would send Mr. Hooper, plaintiffs’ 
agent, over to havea talk with me. Mr. Hooper came and I told 
him that when I was with the De Witt Wire Cloth Co. we had some 
of the Berry goods, which had not proved satisfactory. Mr. Hooper 
said they were now satisfying the De Witt Wire Cloth Co. with their 


japan; that they had experimented and the difficulties which bad 


occurred before were overcome, and that he had contracted with 
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them for 400 barrels of japan and varnish. I said to him I wanted 
turpentine japan drier. He says, You shall have it, for that 1s Just 
what we give them; that he had satisfied them and they used the : 
same kind of machine that we did for drying. I told him I would 
not have benzine goods if I knew it; that w ‘ould not s satisfy me in 
my process. We received the sample barrels, but had not made any 
use of those sample barrels prior to June 24th, 1881. After the con- 
tract was signed we went ahead and used their goods. Noth- 
83 ing further occurred until early in. the following spring. E 
Complaints that the paint was dropping off our cloth came 
in from the Wyeth Hardware Co., of St. Jo.; Sargent & Co., of New 
York; from Ducharme, Fletcher & Co., of Detroit; Wittie Hard- 
ware Co., of St. Louis; Richards & Conover; of St. Jo., and others. 
We painted about 3 500 000 —_— feet of wire cloth with the Ber ry 
material between September, 1881, and May or June, 1882. I began 
painting and drying artificially by this process in 1872, and we 
never had complaints of any magnitude of our paint coming off, ex- 
cept in this case when I used the Berry japan, and with the use of 
that japan my trouble began and continued during the time I used 
their stuff until I stripped the cloth I had on hand and repainted 
it. In addition to the names I stated, I had cloth returned from 
Rogers, Engle & Co., of Dayton, Ohio; Morgan & Page, of Fort 
Wayne. This cloth was all stripped and freight paid both ways. 
Then I examined all my stock on hand, besides what I had returned 
| to me, and I found that I had 430,000 feet of cloth painted with the 
| Berry japan, and this cloth was all stripped and repainted. The 
| only way that I could detect the defects in this Berry article was by 
| using it or by analysis, and, as I was not a chemist, I supposed the 
: standing of Berry Bros. was a sufficient guarantee that I would get 
| the goods that I bought. When this trouble arose I went first to a 
: German chemist in Brookly nand got him to make an analysis. The 
: chemist has gone to St. Louis. T his was in the spring of 1882. That 
analysis was referred to in the letter dated June 16th, 1882, to Berry 
Bros. ‘ThenI wentto Mr. Arvineand got him to makean analy- 
84 sis, thinking that the first man might be mistaken; and later on Jf 
I went to Prof. Doremus. The samples that I took them to be 
analyzed I drew from a barrel—one of the barrels I had received 
from Berry Bros., marked “ Berry Bros., Japan.” First, [ put rs 
| japan into a little tin can. I saw it taken from the barrel. It wa 
| put into a little tin can and then sealed up, and the can was ai 
into a closet and locked up, and the sample was taken from that can * 
| by Mr. Butman and myself and delivered to Mr. Arvine and Dr. 
| Doremus. The paint that I used to:mix with this japan was the 
same that I had used previously with other japans. 
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Defendants’ counsel here put in evidence the contract, heretofore 
marked for identification, between Berry Bros. and The De Witt 
Wire Cloth Co.; which is as follows: 
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DEFENDANTS’ Exuipit “S.” August 28th, 1880. 


Memorandum of agreement entered into this day by and between 
Berry Bros., varnish manufacturers, of Detroit, Michigan, and 
The De Witt Wi ire Cloth Co., of 90 John St., New York city. oe 


Said Berry Brothers agree to furnish the above-named De Witt 
Wire Cloth Co., of New York city, their season’s supply of varnishes, 
japans, and asphaltums at the prices named at foot, and to deliver 
the same in Belleville, N. J..or New York city, in any quantity 
from time to time as wanted during the life of this agreement, and 
also guarantee all the goods ordered to be the best of their kind and 
equal to those formerly had of them, the season to close not later 

than Nov. Ist, 1881. 
85 Said De Witt Wire Cloth Co. agree on their part to purchase 
all their varnishes, japans, &c., of Berry Brothers for the 
season named, and to settle for the same at six months from the 
date of each invoice— 

Turpentine copal varnish @, 60c. p’r gall. 

Turpentine japan drier@od0 £#“ © 

BERRY BROTHERS, 

Per A. HOOPER. 
De WITT WIRE C LOT H CoO., 
J.G. De WITT, Treas. 


(By defendants’ counsel :) 


Q. Was anything said by Mr. Hooper on the occasion of the mak- 
ing of the contract, June 23rd, 1880, while Mr. Butman and yourself 
were present, in respect to the soods ' which he had furnished the 
De Witt Wire Cloth Co. ? 


To which question plaintiffs’ counsel duly objected, and the 
court sustained the objection, and the defendants’ counsel duly ex- 


cepted. 


Q. Was anything said by him at all respecting the character of 
the goods that he proposed to furnish you for your factory ?” 

To which question plaintiffs’ counsel objected, and the court sus- 
tained the objection, and defendants’ counsel duly excepted. 


(By defendants’ counsel :) 


. How much less was the wire cloth worth painted with the 
Berry japan drier by your process than it was worth or would have 
been worth when painted in the usual way with the turpentine japan 
drier of the character contracted for or of the character you usually 
used ? 


To which question plaintiffs’ counsel objected, and the 
86 court sustained the objection, and defendants’ counsel duly 
| excepted. 


(By defendants’ counsel :) 


Q. Was the cloth painted by your process while using the Berry 
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japan that was delivered under this order worth more or less per 
yard than the cloth painted in the usual way with a fair article of 
-turpentine japan drier ? : 

To which question plaintiffs’ counsel duly objected, and the court 
sustained the objection, and defendants’ counsel duly excepted. 


(By defendants’ counsel :) 

Q. Please state to the jury what damages, if any, you have suf- 
fered from painting your cloth during the period in question with 
the Berry Bros.’ turpentine drier furnished under this contract? 

To which question the plaintiffs’ counsel duly objected, and the 
court sustained the objection, and defendants’ counsel duly excepted. 


Reclamation was made against the defendants by customers to 
whom we had sold the product resulting from the use of the Berry 
japan. 

Defendants’ counsel moved to amend his answer by inserting for 
folio 3 of the answer, after the words “Commencing September, 
1881,” the following: ‘ Under an express or implied warranty that 
such goods should be adapted to use in painting wire cloth by a 
special process known to plaintiffs at the time, by which said wire 
cloth, when painted, was artificially dried by steam.” 

Which motion plaintiffs’ counsel duly opposed, and the court 
denied the same. | 

The court then permitted the defendants to amend their 

87 answer and allege special damage, and file the same nunc pro 

tunc as the Same appears in the record herein, without preju- 

dice to their right to insist that the rule of the damages relied upon 

in their original answer and the bill of particulars based upon the 
same is applicable to this case. | | 

The witness then further testified that 450,000 square feet of plain 
cloth was stripped and repainted, and 75,000 square feet of figured 
cloth was stripped and repainted. Of that plain cloth, about 125,000 
or 130,000 square feet was cloth that had been returned. 


When the cloth was returned I made a thorough examination of 
my stock on hand‘and found the character of the goods on hand 
the same about as the character of the goods returned, except that 
the goods returned had been manufactured between September and 
January and the other goods were manufactured much later in the 
season. ‘The consequence was that the goods manufactured in the 
arly part of the year had much more time to dry out the oil, and 
the paint came off more readily than from cloth that was painted 
later. I stripped all these goods and then sold them. By so much 
handling the cloth suffered considerable depreciation, amounting to 
at least one-half a cent a foot, and the cost in addition of stripping - 
and repainting was one-half a cent a foot, making on 430 thousand 
square feet, $4,300 loss. On the figured cloth there was a loss of 
about 3 cents per square foot, amounting to $2,250. It had to be 
stripped and repainted and sold as ordinary cloth. This work was 
all done in my factory and under my direction. 
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(By defendants’ counsel :) 
Q. What loss of trade did you sustain ? 


To which plaintiffs’ counsel duly objected, and the court 
88 sustained the objection, and defendants’ counsel duly ex- 
cepted. 


The witness then testified: 


In respect to these goods returned by my customers I paid the ex- 
penses of cartage and other incidental expenses attending their re- 
turn, and for freight and so on. We did not detect any benzine in 
the turpentine drier delivered by Mr. Berry before we began to use it. 


Being cross-examined by plaintiffs’ counsel, he said: 


I saw Mr. Hooper, the agent for Berry Bros., several times before 
I left the De Witt Wire Cloth Company. He used to come in oc- 
casionally and see James G. De Witt. Have known Berry Bros. by 
reputation six orseven years. I have been using in my factory since 
I started the same patent that the De Witt Wire Cloth Company 
used when I was connected with them. The machine is not iden- 
tically the same, but the process is substantially the same. We get 
at 3,000,000 square feet by knowing how many feet were produced 
a week in our factory and how many weeks we worked. We pro- 
duced about 30,000 a week, and shut down more or less in July and 
August. We had some of the Stokes japan on hand when we made 
the contract with the Berry Bros., which we used up to July Ist, and 
we began on the Berry japan, I think, in September. Mr. Butman 
was our general superintendent up to the time he left. When he 
was away I was there. Two of our customers sent us back at least 
125,000 feet of wire cloth. here was much more than that in all 
sent back. Our works started in 1879. ‘The leading houses in this 
line of goods usually fixes a standard price; the other manufacturers 

make their prices about the same. 

89 Q. How much did you, and by that I mean J. HW. De Witt 
| & Son, undertake to cut into the standard prices during the 
year of 1851 and 1882? 


Objected to by defendants’ counsel as assuming a fact not in evi- 
dence; which objection the court overruled, and defendants’ counsel 
duly excepted. 


A. I do not think we cut the prices at all in 1881. We purchase 
our wire from the Washborne & Moen Manufacturing Company. 
We use size 54 in filling and 33 in warp; 34 is a small- fraction than 
vo. Bending the wire is a practical test, but a very severe test, to see 
whether the paint will adhere. The wire cloth has got to be per- 
fectly and thoroughly dry first before any test should be applied. It 
would take six months after the cloth was painted to know whether 
the paint will drop off or not. In 1881 and 1882 I bought paint of 
Adler & Sons. | 

@. Under what name did you buy that paint? 
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To which question defendants’ counsel duly objected, and the court 
overruled said objection, and defendants’ counsel duly excepted. 

A. I do.not remember that brand. 

Q. Was it always the same brand? 

A. Yes,sir; the paint that I bought was adulterated paint; we all 
use that. It costs about 4 cents a pound. We mix the paint with 
the oil, japan, and a small proportion of varnish. We bought and 
used thirty barrels of oil in connection with this Berry japan. The 
oil is used to make the paint thicker, the japan to thin the paint. 
We bought this japan for its body and its adhesive qualities as well 

as dryer. 
90 — Q. Have you not said a little while ago that oil is the ad- 
hesive property of the paint? 

A. Not by any means; gums in japan are important. I regard 


' turpentine japan drier asdivided into three distinct parts—turpentine 


and japan, which contains the gummy and adhesive qualities, and a 
drier. During the time that we were using the Berry varnish and 
drier we purchased benzine in small quantities for the purpose of 
cleaning the rolls with which the paint was applied to the wire 
cloth. A thermometer, which, as I have testified, shows 140° of heat 
in the box, stood about in the middle of the box. This box was 
heated with steam pipes. Turpentine heated up to 140° would all 
evaporate in no time, but in combination with other ingredients, 
such as oil and gum, it would take a long time. In the letter writ- 
ten under my direction by Mr. Butman I say: “ We have received 
the two barrels and will give your goods a trial within a few days.” 
We did not try the sample barrels because we were using other 
stuff and were going to shut down. In my conversation with Mr. 
Hooper at the time the contract was made nothing definite was said 
about the mode in which I proposed to use either the varnish or the 
drier, Mr. Hooper shut me off of everything by saving the goods 
satisfied the De Witt Wire Cloth Co., and that they were turpentine 
japan goods. He knew that I was using the same kind of a ma- 
chine that they used. He said that he understood exactly how they 
eae sien satisfying them with his goods; he had been 


> ° — — . . ; 
Redirect examination by defendants’ counsel : 


91 - Since we ceased to use the Berry japan we have used about 
) the same amount of oil and the same amount of japan as we 
did during our trial of the Berry Japan. 
When referring to the rolls connected with our painting process 
I mean to say that there are two twelve-incl felt rolls shout six feet 
long and covered with felt. Then there is a third roll that revolves 
oa wi rice x the paint.. The paint is earried from the 
lat Tuns Into the trough ; elt r 7 7] 
from this third roll. rose me ly ‘pees a ae 
, ay é otion of course the cloth 
is being painted, and when they are taken out at night they are 
se down with a brush dipped in benzine : shat benzine “runs 
obi ese a we the trough, and then the trough is cleaned with 
e benzine, and that benzine is, of course, colored more or less with 
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the paint, and that is poured into a tin can. Whatever is left of it 
after it has been thoroughly used goes, of course, into the paint. I 
am quite certain that we don’t use a gallon a day. When you take 
that in connection with using a barrel of paint a day, or a barrel 
and a half I think we are using now, it must be a very small per- 
centage of benzine that gets into the paint. I have worked on this 
painting process since 1870 and have spent a great deal of time on 
it. The paint must be thoroughly dry before it can be fairly 
tested; then the gummy qualities will show their virtue. Wire 
cloth is from two to four feet wide, but we always sell it by the 
square foot. We use paint simply as a coloring matter—to give 
color. We buy it as adulterated paint and know it to be adulterated. 

Pure paint costs 40 and 50 cents a pound. Since I had this 
92 trouble I have experimented in reference to Japan and varnish 

and paint, and I have discovered that the adulteration of the 
paint has nothing to do with the dropping off. I find that I used 
24 barrels of oil during the time that we were using the Berry Japan. 

Henry C. VALENTINE, being duly sworn for the defendants, tes- 
tifies : 
Have been in the varnish business, manufacturing varnish, for 
thirty years. My firm is Valentine & Company. 

I know the terms used in that trade. <A turpentine Japan drier 
has a small quantity of linseed, cooked more than varnish is cooked, 
and an increased quantity of siccatives or driers, such as red lead, 
litharge, or manganese. I do not use benzine in Japan driers; have 
not fora dozen years or more. Iam only making a specialty of 


-coach articles. We don’t make cheaper grades. 


Rosertr W. CRANE, being sworn as a witness for defendants, tes- 
tifies : 

I was employed by Messrs. De Witt & Son a few yearsago. Under 
their direction I stripped some wire'cloth of paint. It was about 
two years ago. There were 1,462 rolls so stripped, containing 
325,000 square feet. Some of it had been shipped and returned 
and some the paint came off before it was shipped. The cloth was 
in avery bad condition when I undertook to strip it. I made a 
solution of caustic soda and lime and salt,and the rolls were wound 
up tight and had to be made loose, and then I gave them a bath 
in this solution, and then hoisted them into another bath to rinse 

the soda off, and then put into a bath of lime water to pre- 
95 vent rusting; then we dried and put them through the paint 

machine and painted them again. This was between March 
24th and June 6th, 1885. 

ARTHUR CRANDALL, being duly sworn as a witness for the defend- 
ants, testified: 

Am in the employ of De Witt & Son; took an inventory of cer- 
tain cloth Mr. De Witt pointed out on August Ist, 1884. There 
was in all 161,153 square feet. Of this 86,732 was figured. Wesold 
14,326 feet ata cent a foot. We sold 6,264 feet at one cent and two- 
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To which question defendants’ counsel duly objected, and the court 
overruled said objection, and defendants’ counsel duly excepted. 

A. I do not remember that brand. 

Q. Was it always the same brand ? 

A. Yes, sir; the paint that I bought was adulterated paint; we all 
use that. It costs about 4 cents a pound. We mix the paint with 
the oil, japan, and a small proportion of varnish. We bought and 
used thirty barrels of oil in connection with this Berry japan. The 
oil is used to make the paint thicker, the japan to thin the paint. 
We bought this japan for its body and its adhesive qualities as well 

as dryer. 
90 Q. Have you not said a little while ago that oil is the ad- 
hesive property of the paint? 

A. Not by any means; gums in japan are important. I regard 
turpentinejapan drier asdivided into three distinct parts—turpentine 
and japan, which contains the gummy and adhesive qualities, and a 
drier. During the time that we were using the Berry varnish and | 
drier we purchased benzine in small quantities for the purpose of 
cleaning the rolls with which the paint was applied to the wire 
cloth. A thermometer, which, as I have testified, shows 140° of heat 
in the box, stood about in the middle of the box. This box was 
heated with steam pipes. Turpentine heated. up to 140° would all 
evaporate in no time, but in combination with other ingredients, 
such as oil and gum, it would take a long time. In the letter writ- 
ten under my direction by Mr. Butman I say: “ We have received 
the two barrels and will give your goods a trial within a few days.” 
We did not try the sample barrels because we were using other 
stuff and were going to shut down. In my conversation with Mr. 
Hooper at the time the contract was made nothing definite was said 
about the mode in which I proposed to use either the varnish or the 
drier. Mr. Hooper shut me off of everything by saying the goods 
satisfied the De Witt Wire Cloth Co., and that they were turpentine 
japan goods. He knew that I was using the same kind of a ma- 
chine that they used. He said that he understood exactly how they 
used it, and he was satisfying them with -his goods; he had been 
out at their factory. : 


Redirect examination by defendants’ counsel : 


91 Since we ceased to use the Berry japan we have used about 
the same amount of oil and the same amount of japan as we 

did during our trial of the Berry japan. ) 
When referring to the rolls connected with .our painting process 
I mean to say that there are two twelve-inch felt rolls about six feet 
long and covered with felt. Then there is a third roll that revolves 
in the trough that carries the paint. The paint is carried from the 
roll that runs into the trough and the felt roll absorbs the paint 
from this third roll. When they are in motion of course the cloth 
is being painted, and when they are taken out at night they are 
softened down with a brush dipped in benzine; that benzine runs 
off those rolls into the trough, and then the trough is cleaned with 
the benzine, and that benzine is, of course, colored more or less with 
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the paint, and that is poured into a tin can. Whatever is left of it 
after it has been thoroughly used goes, of course, into the paint. I 
am quite certain that we don’t use a gallon a day. When you take 
that in connection with using a barrel of paint a day, or a barrel 
and a half I think we are using now, it must be a very small per- 
centage of benzine that gets into the paint. I have worked on this 
painting process since 1870 and have spent a great deal of time on 
it. The paint must be thoroughly dry before it can be fairly 
tested; then the gummy qualities will show their virtue. Wire 
cloth is from two to four feet wide, but we always sell it by the 
square foot. We use paint simply as a coloring matter—to give 
color. We buy it as adulterated paint and know it to be adulterated. 

Pure paint costs 40 and 50 cents a pound. Since I had this 
92 trouble I have experimented in reference to Japan and varnish 

and paint, and [ have discovered that the adulteration of the 
paint has nothing to do with the dropping off. I find that I used 
24 barrels of oi] during the time that we were using the Berry Japan. 


Henry C. VALENTINE, being duly sworn for the defendants, tes- 
tifies : 

Have been in the varnish business, manufacturing varnish, for 
thirty years. My firm is Valentine & Company. 

I know the terms used in that trade. <A turpentine japan drier 
has a small quantity of linseed, cooked more than varnish is cooked, 
and an Increased quantity of siccatives er driers, such as red lead, 
litharge, or manganese. I do not use benzine in japan driers; have 
not for a dozen years or more. Iam only making a specialty of 
coach articles. We don’t make cheaper grades. 

Rospert W. CRANE, being sworn as a witness for defendants, tes- 
tifies : 

I was employed by Messrs. De Witt & Son a few yearsago. Under 
their direction I stripped some wire cloth of paint. It was about 
two years ago. ‘There were 1,462 rolls so stripped, containing 
325,000 square feet. Some of it had been shipped and returned 
and some the paint came off before it was shipped. The cloth was 
in avery bad condition when I undertook to strip it. I made a 
solution of caustic soda and lime and salt,and the rolls were wound 
up tight and had to be made loose, and then I gave them a bath 
in this solution, and then hoisted them into another bath to rinse 

the soda off, and then put into a bath of lime water to pre- 
95 vent rusting; then we dried and put them through the paint 

machine and painted them again. This was between March 
24th and June 6th, 1885. 

ARTHUR CRANDALL, being duly sworn as a witness for the defend- 
ants, testified : 

Am in the employ of De Witt & Son; took an inventory of cer- 
tain cloth Mr. De Witt pointed out on August Ist, 1884. There 
was In all 161,153 square feet. Of this 86,732 was figured. Wesold 
14,326 feet ata cent a foot. We sold 6,264 feet at one cent and two- 
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tenths a foot, and 2,639 feet at one cent,and the balance of it atone 
and a third cents per foot. I have made a computation of the dif- 
ference between the prices obtained for the goods as they were act- 
ually sold and the prices which they would have brought if sold in 
1882 at 2.35 cents, and it shows a difference of $1,910.87. I have 
also calculated the difference between 36,752 feet figured cloth if 
sold at 2.35 cents and at 5 cents, and it amounts to $2,298.48. At10 
cents per hundred square feet it would cost to repaint 86,732 feet of 
ficured cloth $86.73, and at 50 cents per hundred square feet it 
would —, to strip and repaint 194,600 feet, $975.00. The total loss 
suffered by Mr. De Witt, according to these calculations, is $5,269.08. 


Defendants rest. 
ALFRED Hooper, being recalled by plaintiffs, stated : 


That in the conversation that he had with Mr. De Witt nothing 
was said about the use the drier and varnish were to be put to, ex- 
cept that Mr. De Witt said that he desired to use it for the same 

purpose that the company used it. 
o4 (Q. Was anything said about the way it was to be used ? 


To which defendants’ counsel objected as leading, as immaterial, 
and incompetent, and the court overruled the objection ; to which 
ruling defendants’ counsel duly excepted. 


On being cross-examined he stated : © 


In my conversation with Mr. De Witt I told him that we were 
supplying the De Witt Wire Cloth Company to their satisfaction. I 
supplied them in 1875, 1879, and 1880. I think the contract that I 
made with them in October is the only written contract that we ever 
made with them; may be another, but I don’t remember. 


By the court: 
Q. Did Mr. De Witt tell you that he must have turpentine goods? 
A. Mr. De Witt told me that he must have the same goods that I 
furnished the other company, and [| told him that there was what 
was called turpentine Japan drier and turpentine copal varnish. 


By defendants’ counsel : 


Q. Can you answer the court’s question? Did Mr. De Witt tell 
you that he must have turpentine goods ? 

A. In that sense he did; turpentine copal varnish and turpentine 
japan drier; in that sense and not in any other way. : 

Q. Did Mr. De Witt on that occasion tell you that he must have 
turpentine goods ? 

A. According to this contract. 

Q. He told you that ? 

A. Certainly; he wanted turpentine goods the same as the other 
company had, All that I know about the constituent ingredients 
of the goods is by their brands and their names. I have sold japan 
driers for Berry Bros. by other names than turpentine Japan 


95 drier; for instance, a coach japan, pure turpentine Japan, 
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extra japan, burned turpentine japan. We brand according 
to are orders. 

Q. Are they all made of benzine ? 

A. I cannot tell how they are made. 

@. You do not know anything about it? 

A. No, sir; Ido not. The lowest grade that we made was called 
the burned turpentine japan ; it is Just above the article sold under 
the name of the turpentine japan drier. I only mentioned one kind 
of turpentine Japan drier to Mr. De Witt, and I don’t think [ men- 
tioned it under any other name except under the name of turpen- 
tine japan drier. I said nothing to Mr. De Witt about brands. 


HERBERT WALKER, being recalled by plaintiffs, testified : 


I have been engaged in the manufacture of the articles that was 
sent to the wire-cloth company, Messrs. De Witt & Son, under the 
name of turpentine Japan drier since 1879 down to the present time, 
extensively. 

Q. How extensively has that brand been distributed by Messrs. 
Berry Bros. between 1879 and the present time ? 

Objected to by defendants’ counsel as immaterial, irrelevant, and 
incompetent, and having nothing to do with the case; which objec- 
tion the court overruled, and defendants’ counsel duly excepted. 


A. That article is sent to all parts of the United States and its use 
is continually increasing since 1879; that artiele has been made 
under my supervision and direction by Berry Bros. 

@. What are the proportions of benzine and turpentine In 
96 that article which you distributed in this way by that name? 

A. There is 50 per cent. of turpentine and 50 per cent. 
of benzine; that percentage has never varied. When at Detroit 
since this trial commenced I tested paint mixed with this article and 
dried under a temperature of 110°, and found that it adhered: per- 
fectly ; when the heat was increased up to 150° the paint dried that 
way would crack off. 


Being cross-examined by defendants’ counsel, the witness ‘stated : 


That he had never had any practical experience in mixing paints 
and never saw the operation of painting in De Witt Wire Cloth 
Company or In the factory of J. H. De Witt & Son; had no knowl- 
edge of their methods of applying heat. 

I used the same kind of material that is in the controversy here. 


« 


I put on two coats of paint. I left them in the oven about an hour. 


JosePpH H. Berry, being duly sworn for plaintiffs, testified : 


years ; manufacture all descriptions of varnish. 
Q. Do you know the brands of varnish and drier mentioned in 
this contract ? 


I am one of the plaintiffs ; our firm has been in existence 27 


Defendants’ counsel objected that it was immaterial and irrelevant 
what the brands were, and that the witness was not shown to be 
acquainted with commercial or trade designations in the city of New 
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York, where the contract was made; which objection was overruled 
by the court, and defendants’ counsel duly excepted. 


A. I do. | 
Q. How long have Messrs. Berry Bros. been making and 
97 selling varnish under those names ? 


Defendants’ counsel objected the same as before, and the court 
overruled said objection, and defendants’ counsel duly excepted. 


A. A number of years. I have had practical knowle !ge in the 
manufacture of varnish and jJapans upward of 20 years. I origi- 
nally made the formula for manufacturing these articles, or it was 
made under my supervision, about 10 years ago. 

Q. Now, from that time to this have you been making and sell- 
ing extensively according to the formula and under those names”? 


Defendants’ counsel duly objected on the ground that it was ir- 
relevant and incompetent and immaterial and as calling for tes- 
timony respecting the commercial designations when the witness 
had not been qualified; which objection the court overruled, and 
defendants’ counsel duly excepted. | 

A. Yes; we have. We have been sending it all over the country. 


Testimony closed. 

Plaintiffs’ counsel asked the jury to award a verdict in favor of 
the plaintiffs for the sum of $1,687.51, with interest thereon from 
May 15th, 1883. 

Defendants’ counsel asked the jury to award a verdict in favor 
of the defendants in the sum of $7,096.58 as damages. . 

Plaintiffs’ counsel handed up to the court written requests to charge 
as hereinafter stated. , 

Defendants’ counsel handed up to the court written requests to 

charge the jury as hereinafter stated. 
98 The court thereupon charged the jury as follows: 


Charge of the Court. 


SHIPMAN, J.: 

GENTLEMEN OF THEJURY: This action was brought up by the plain- 
tiffs against the defendants to recover the contract price agreed to 
be paid by the defendants for a certain quantity of turpentine japan 
drier and turpentine copal varnish alleged to have been delivered 
to and received by the defendants between November 9th, 1881, and 
May 15th, 1882, the contract price amounting to $1,638.51, with in- 
terest thereon from May 15th, 1882. 3 

It is in evidence that a quantity of barrels alleged to contain tur- 
pentine japan drier and turpentine copal varnish, and amounting, 
to the respective contract prices of 55 cents per gallon and 65 cents 
per gallon, to the sum which I have named, were delivered to and 
received by the defendants, and that a large part of said articles 
were used by them in the painting of the window-screen wire cloth 
which they manufactured, and that a large part of said cloth was 
sold and went into consumption and was not returned, but that five 


\.f 


JOSEPH H. BERRY ET AL. 47 


barrels of the drier and varnish were not used, on the ground that 
it did not comply with the contract. 

As a defence for the payment of any portion of this sum and as 
a counter-claim for the recovery by the defendants of, a large sum 
by way of damages, the defendants say that these articles were fur- 
nished upon a special written contract containing affirmative agree- 

ments on the part of the plaintiffs in regard to the quality 
99 of the articles, which were not complied with, and that this 

non-compliance, by reason of defects which could not be dis- 
covered until the cloth had been painted for some six months, caused 
great pecuniary damage to the defendants, which not only equaled 
but far exceeded the contract price of the drier and the varnish, so 
that not only these articles were of no value, but were a positive 1n- 
jury to the defendants. 

The written contract is in evidence and contains in itself all the 
obligations which the plaintiffs undertook to perform, to wit: That 
they agreed to furnish the defendants goods of exactly the same 
quality as were then being made for the De Witt Wire Cloth Com- 
pany of New York and as per sample barrels delivered and to be the 
articles respectively commercially known as turpentine Japan drier 
and turpentine copal varnish. 

If the plaintiffs failed to furnish articles in accordance with these 
three requirements, and in consequence of and by reason of such 
failure and bythe use of goods which were furnished and which 
were inferior in one of these respects the defendants suffered pecun- 
lary damage or loss equal in value to the contract prices, then the 
plaintiffs cannot recover; and if the defendants direct pecuniary 
damage, resulting from the use of these goods, thus inferior to the 
contract obligations of the plaintiffs, exceeding the amount of the 
plaintiffs’ bill, then for such excess of damage the defendants may 

recover, provided (and this proviso applies to both branches 
100 of this paragraph) the defendants did not accept the goods 
with full opportunity to know of the alleged defects. 

The plaintiffs have given evidence (and I do not understand that 
there is substantial rebutting testimony) that these goods so furnished 
were equal to the samples and were equal in quantity to those which 
were furnished to the De Witt Wire Cloth Company; but the de- 
fendants insist that the goods were not those commercially known 
as “turpentine Japan drier” and “turpentine copal varnish,” but 
were far inferior and were largely intermixed with benzine in the 
place of turpentine, and that by reason of such intermixture the 
paint upes the cloth, after the cloth had been rolled up, after a time 
cracked and flaked off,and so the cloth became unsaleable, and that 
the admixture of adulteration would not be detected in the samples 
without chemical analysis. 

Upon the points of acceptance or correspondence with the samples 
it is true that if the goods were not the articles commercially known 
by the deseription names which I have given, and if the samples 
did not disclose the adulteration, but the defect was a secret one 
which could not be discovered except by analysis by those skilled 
in the practice of chemistry or by other expedients which could not 
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be resorted to by the ordinary purchaser, then the defendants are 
not debarred from their right to recover, either by the fact that the 
goods corresponded with the sam ples or that they received ¢ and used 
the coods In ignorance of this latent defect. 

The case comes down, then, to the question whether these arti- 

cles were commercially known as turpentine japan and so 
101 forth, and this question is to be decided by a preponderance 
of the testimony. 

The de fen lants say and have introduced sundry witnesses who 
are in the business of m inufacturing japan and varnishes who say 
that “turpentine japan’ and “ turpe ntin e varnish” mean articles 
containing pure turpentine or turpentine mixed with benzine, and 
that the articles containing a substantial admixture of benzine and 
turpentine are called “ turpentine and benzine ” japan, — so forth. 
Mr. Bayley, Mr. Page, Mr. Elmendorf, Mr. Brooks, Mr. Neefus, all. 
testify in substance that “ turpentine japan drier” means an article 
composed, s9 far as the liquid is concerned. of pure turpentine. 

| understand that Mr. Wood testifies (and this is the position of 
the plaintiffs) that an article of which the liquid portion is half tur- 
pe ntine and half benzine is commercially known as “ turpentine 
Japan. The plaintiffs say that these other witnesses whose names 
[ have mentioned, Mr. Bayley, Mr. Page, &c., are talking when they 
speak on the subject of their own high-priced articles and not of an 
article which they do not manufacture themselves, and that this 
article of the plaintiffs was a well-known article and universally 
understood to be a cheap and mixed article, but coming under the 
commercial name of “ turpe ntine.” Now, then, the point for you to 
decide in this part of the case is this: 

Is an article of which the liquid is’ composed in equ | parts of 

turpentine and benzine the article commercially known as 
102 turpentine Japan, or do the requirements of the trade demand 

an article composed exclusively of pure turpentine or in 
which the turpentine so largely pre ponde rates that benzine is but a 
very small portion ? 

[f you find that the plaintiffs are right in this matter, why then 
you come to the question whether their article which they in fact 
furnished was an article which was commercially known as “ tur- 
pentine japan;” in other words, whether the article which they 
furnished was composed of equal parts of turpentine and benzine ; 
and upon this point the defendants introduce the testimony of Pro- 
— Doremus and Mr. Arvine, to show that upon any theory which 

can be adopted in regard to the a liquid this article 

which was furnished was not equal to the requirements of the con- 
tract and the requirements which [ have given you. You recollect 
their testimony. | 

The question then comes to this: Is the testimony of Professor 
Doremus and Mr. Arvine to be relied upon as an accurate analysis 
of the goods which were sold in 1881-1882 to the defendants? If 
it is, then it can hardly be questioned that the goods were not com- 
mercially a turpentine article. 

On the other hand, the plaintiffs’ testimony is (and that you will 
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recollect) that the goods were prepared according to their ordinary 
and universal formula for this particular brand or branch of trade, 
and that the article was composed of an equal proportion of the two 
liquid ingredients. | 

If upon this part of the case you find that the plaintiffs have not 
complied with their contract, then you will come to the question of 

damages. 

103 It will not be denied that the defendants experienced great 

trouble and incurred a serious loss from the cracking of their 
paint; but the first question is, Did this defect happen from the de- 
fective quality of the drier and the varnish? The defendants say 
yes—and say yes, because they have used the same quality of paint 
since (which is confessedly a very cheap article of paint), and that 
they have had no trouble; that all the conditions since are the.same 
except the use of the Berry drier, and that they have had no trouble 
and that therefore the conclusion must be that the Berry drier was 
the cause of the defect. 

The plaintiffs say, on the other hand, that the trouble arose from 
poor paint or from the imperfect method of painting by the defend- 
ants’ process, and they rely upon the fact that the process which was 
used was a process of first bathing the article in a tub or vat, then 
passing it through between rollers and subjecting it to a tolerably 
high degree of temperature, and say that the process was not sufti- 
cient to make the paint adhere and become equally and permanently 
diffused over the article. 

Of course, if the defective condition of the wire cloth did not oecur 
in consequence of the defects in the drier there is no further ques- 
tion in the case, but if it did the question is then as to the amount 
of damages. 

The measure of damages is not the difference between the actual 
value of three and a half million square feet and the salable value 

of that quantity of a sound article, because nearly or quite 
104. three million square feet were sold at some prices and never 
came back to the defendants. 

The measure of damages is the exact pecuniary loss and damage 
to the quantity of feet ‘which were returned and which were on 
hand, said to be 430,000 square feet, and to the fimured eloth, and 
this is covered by the expense of stripping and repainting and the 
pecuniary loss which was necessarily sustained in consequence of 
the sale of the article made inferior by defect below what was the 
actual market price of sound articles at that time they were or could 
have been originally put upon the market. 


Mr. Tremarn: I do not desire to ask your honor to make any 
modification in the charge, but simply to permit me to take the 
benefit of the following exceptions: 

[ take the benefit of an exception to the refusal of your honor to 
charge each and every of the requests submitted by the defendants 
in writing and to the refusal to charge in respect to each request as 
made. 

I take the benefit of an exception to that part of the charge of your 
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honor indicating that the measure of damages is not the difference 
between the selling prices of the entire three million five hundred 
feet, &c., and to what was said upon that particular topic. 

I except also to that part of your honor’s charge that says that the 
contract contains in itself all the obligations which the plaintiffs 
were to perform. : 

I take the benefit of an exception to that part of the charge which 

says that the plaintiffs have given evidence that the goods 
105 were equal to thesamples furnished by them and to the goods 

furnished to the De Witt Wire Cloth Company, and that there 
is no rebutting evidence on that subject. _ 

Alsu to that part of the charge which speaks of witnesses testify- 
ing as related by the court in the charge. We contend that it has 
not been properly digested by the court in the paragraph on that 
Lopie. 

Also that part of the charge — certain witnesses were named as 
speaking only of high-priced articles, and also that part of the 
charge which speaks of the goods of the plaintiff as prepared ac- 
cording to a formula. We except to what was said upon that sub- 
ject. . | 

We also except to that part of the charge where your honor said 
that the plaintiffs relies upon the facts that the process as used by 
Mr. De Witt was not sufficient to make the paint adhere, we insist- 
ing that no such fact or evidence to sustain it has been shown. We 
take the benefit of an exception to that. 


Defendants’ Requests to Charge. 


Defendants’ counsel requests the court to charge the jury — 
the following propositions : : 


Ist. If the jury find that the goods delivered defendants as turpen- 
tine Japan drier were not the best of their kind (as guaranteed by 
reference to the contract with De Witt Wire Cloth Company), they 
must find for the defendants. 


Defendants’ counsel excepts to the refusal of the court to charge 
the above request as submitted in writing and to the refusal to 
charge it as made. : 


“nd. If the jury find that the goods delivered were what 
106 1s known in the trade as “ turpentine and benzine” goods or 
“benzine” goods as distinguished from “turpentine” goods, 

then they must find for the defendants. | 


Defendants’ counsel excepts to the refusal of the court to charge 
the above requests as submitted in writing and to the refusal to 
charge it as made. 


3rd. ‘The evidence shows without contradiction that goods com- 
pounded of an equal quantity of turpentine and benzine are com- 
mercially designated and generally known in trade as “ turpentine 
and benzine,” or union goods. 
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Defendants’ counsel excepts to the refusal of the*court to charge 
the above request as submitted in writing and to the refusal to 


charge it as made. 


4th. The jury are to determine what in the commercial world 


(among merchants) is the article called turpentine japan drier, as 


they are to weigh the evidence or experts and witnesses acquainted 
with that line of business and to determine from the weight of tes- 
timony what the article turpentine Japan drier is; and if the pre- 
ponderance of testimony is in favor of defining this article as one 
which does not contain benzine as one of Its substantial constituent 
ingredients, the jury must decide in favor of the defendants and 
award them such damages as they may have suffered under the 
rules laid down by this court. 

Defendants’ counsel excepts as to the refusal of the court to charge 
the above request as submitted in writing and to the refusal to 
charge it as made. 

107 Sth. If the jury find that there are three different articles 

known in trade, respectively, as T. japan, T. & G. japan, 
and benzine japan, and that the articles furnished did not belong to 
the first commercial class or description, they will decide for the 
defendants. 

Defendants’ counsel excepts to the refusal of the court to charge 
the above request as submitted in writing and to the refusal to 
charge as made. 

6th. Plaintiffs must establish to the satisfaction of the jury, as a 
condition precedent to the recovery, that the merchandise plaintiffs 
delivered to the defendants under the contract is that which is de- 
scribed in commerce as “ turpentine japan drier;” or else defeudants 
are entitled to a verdict. 

Defendants’ counsel excepted to the refusal of the court to charge 
the above request as submitted in writing and to the refusal to 
charge it as made. 

7th. The contract being executory in its nature—that is, to be 
performed ata future time—the plaintiffs must show, in order to en- 


title them to recover, not only that they delivered to the defendants 


the article recognized in commerce as “ turpentine japan drier,” but 
also that the article thus delivered was a fairly merchantable and 
salable article under that description. 

Defendants’ counsel excepts — the refusal of the court to charge 
the above request as submitted in writing and to the refusal to 
charge it as made. 

Sth. If the article delivered was adulterated with foreign sub- 

stances which destroyed or injured it as a turpentine japan 
108 drier, so as not to be commercially acceptable as such, the 
plaintiffs did not fulfill their contract and cannot recover. 


Defendants’ counsel excepts to the reftisal of the court to charge 
the above request as submitted in writing and to the refusal to 
charge it as made. 
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ion of irpentine tanan drier ol! merchantable qua lity. 
a ed £ a 


. 7 7. , ° a — 
ints’ counsei excepts to the refusal ol the court to charge 
the above request as submitted in writing and to the refusal to 


lith. The piaintiffs were under an obligation LO “9 ‘liver the best 
quality of turpentine japan drier, as per contract with De Witt W1 


:ndants’ counsel excepts to the refusal of the court to charge 


Defendat 
the above request as submitted in writing and to the refusal to 
charge iS made 
12th. The contract being executory on the part of the 
109 ~—s plaintiffs, who contracted as manufacturers with defendants 


— 


as consumers, the defendants had a right to test thoroughly 
the goods delivered by plaintiffs under the couatract before accepting 
the goods, and are not bound by a retention or appare nt acce pti ance 
of. the goods in advance oft exhausting all reasonable tests of the 
characte f the soods 

Defendants’ counsel excepts to the refusal of the court to charge 
the above request as submitted in writing and to the refusal to 


‘ 


charge it as nade. 


LSth. Moreover, goods of a designated description furnished under 
contract by the producer, with knowledge of the purpose for which 
they were purchased and without modification of their inaptitude 
for that purpose, will,in the absence of explanation, be presumed to 
be adapted tO the purpose designated; and under these circum- 
stances the purchasers we Ox under no oblige ation to sub ject tl ie soods 
to special tests before applying them in the usual way to the manu- 
facture for which thev were concededly b ought. 


Defendants’ eounse!l excepts ine) the refusal of the court to ¢ charge 
the above request as submitted in writing and to the refusal to 
charge it as made 


l4th. Thus the goods might — up by een yet 
not be accepted by them under the contract; and it is for the jury 
to determine whether under all the circumstances of the case the 
Messrs. De W itt, with notice or full ky nowle doe ot what. in fact, the 
goods delivered were, accepted them as complying with the con- 


tract. 


ac 
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110 Defendants’ counsel excepts to the refusal of the court to 

charge the above request as Sl ubmitted in writing and to the 
refusal to charge it as made. 

15th. If plaintiffs deliver to the defendants under this contract an 

[ , 
article which does not answer to the commercial designa fa 
“turpentine japan drier,” and an ordinary Inspection would not dls- 
cover that it was not such an article, and defendants, in reilance 
upon the contract, used the article in their business, thi y can re- 
cover of the plaintiffs any direct damage they suffered on account 
thereof. 

Defendants’ counsel excepts to the refusal of the court to charge the 
above request as submitted in writing and to the retusal to charge 
it as made. 

>, 1 > } . . — 

16th. If the sample was not, in fact, an article answering to the 
commercial deseription contracted for (2. é., turpentine Japan drier 
and turpentine copal varnish), while appearing to be such, and not 
capable of being readily sees ruished from such a designated article 
by reasou of concealed detects or constituent nor 3 ents, diseove r- 
able only by its use, then it is not material whether the articles that 
were actually delivered did correspond with the sample, for that of 
itself would not fulfill the contract 

Defendants’ counsel excepts to the refusal of the court to charge 


the above request us submitted Lh Writing a 


’ 
; 4 


charge lt aS Made, 


? ° 7 e 
J - vs ~ | ’ ? . . 
17th. The absence in the sample or in the article delivered of one 
© Bs . , ‘ 
. . a . , - ; ace ‘ + ? 
nts recognized as essential tO the Merchant- 


of = constituent iIngredi 


7 
able article deser1 bed 1 un the contract, or the presence in sam- 
111 le or articles delivered of an adulterant not a constituent 
: | . . 
fe, 


! ] } 
In ore <lient of the merchantable articie, IS a species of fraud 
which the a aw does not accept as the basis of the perf | 
" ‘36 ne , 
legal obligation. 


~~ 


Defendants’ counsel e 
the above request as 
charge it as made. 


\ 1 yy ’ 
a t+ Fy . 'y o> } ‘ > . + " i 
isco to the refusal of the court to charge 
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t ¢ i > territime .« . | . ; 
submitted in Writing ana to the retusa 
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Liat underati eireumstances 


18th. The defendants expressly claim 
of this ease a fraud has been Pp rpetrated upon them, the extent and 
character and effects of which are to be determined by the jury. 
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Defendants’ counsel excepts to the refusal of the cor tn chare 
the above request as submitted in writing and to tl ‘efusal 
charge it as made. 

19th. In order to find fraud it is not essential for the jury to im- 
the manufacturers. It is ae for the pur- 


pute a moral guilt to 
the pro- 


poses of this case to support a verdict for the defenda if 
of the Berry Brothers sold to the defendants Was so ‘a Alii teal 
its merchantable character under the designation used 


’ 
| 


duct 
as to destroy 1 
in the contract. 


S 
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Defendants’ counsel excepts to the refusal of the court to charge 
the above renuest as submitted in writing and to the refusal to 
eharge it as made 

yt hy i Le letendants ave Ot eeryved he SOO Is ontracte d 
for mt something i a7 Yr ind a i ne stimatl f the iry 
entitied to a raict \e! le de galtits lainages, il any, are to 
oe ascertained and awarded 

Defendants’ counsel excepts to the refusal of the court to 
112 charge request as submitted in writing and to the refusal to 
naree it as made 

21st (Qne measure ff damages in such ise is the litte ren ce 
tween the value fF tne defendants WwIire loth manufactured with 
the article the Berry Bros. furnished and such cloth manufactured 
with the article Berry Brothers agreed to turnish 

Defendan - ounse scents to thie retusai »f the court to charge 

om a : Fyne ins : act. eee ne ‘ -} a ae, 
be avnoove redu sf as stlOoOmitted ii viatilis’ ina Uv iC Leiusdal tv 
charge it as made 
4 ‘ 

22nd. ‘vains or mts prevented, as well as actual c.osses accrued 
directiv, dependent on plaintiffs’ failure to deliver the goods con- 
tracted for, are proper to be included In the jury s measure of dam- 
Ag ES 

Defendants’ counsel excepts | the refusal of the court to charge 
the above request as submitted in writing and to the refusal to 
charge it a8 mad 

rm a ee | eS eT a Se ae ae ay 4240 

1 iif hj pen Fevired atid FenaGaered da V¢ qgict i()i the plaintiffs O}! 
two thousand and thirtv-s!x dollars and twentv-five cents. 

And inasmuch as the foregoing matters of fact and law and the 
said several exceptions do not appear by judgment record in this 
case, therefor: i» the praver of the defendants’ counsel, the fore- 
going has een settied and (Fy ec UV thie judge who tried the same, 
AS and for the pialt [ Is pili yf t <ceptions 1n this Case, this Ll? day 
of March, 1886. at the aforesaid term of this court. 

(Signed) N. SHIPMAN, Judge. 

Lis Endorsed:| U.S. circuit court. Joseph H. Berry & ano., 
Or rntiffs, against Josiah H. De Witt & ano., defendants. 
Copy. Bill of exceptions. Henry C. De Witt, attorney for defend- 
ants ofhice & gi (). address WAULS Broadway, New York e1ty. To 
) -_——_— attorney for ee Din 3 and timely service of ra | COpy of the 
. within Is hereby admitted. Dated eee . attorney 
) for—. U.S.circuitcourt. Filed April 12,1886. Timothy Griffith, 
clerk. 
- , . 7 ° , , e ‘ } ° 
114 Circuit Court of the United States for the Southern District 
) of New York. 
| JosePpH H. Berry and Tuomas Berry 
against 
JostaH H. De Wrrr and Jostan H. De Wort. Jr. 


In: Please take notice that on the bill of exceptions as made 
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ed herein, the athidavits with copies whereof you are here- 
aaa ad ee ae f 1: bs Ea oe- ; eels 
‘Witn served, and ali the pieaaings, proceedings, ana exceptions 
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gdav aS may be appointed OV the Judge preslaing at the UPriai Ol this 
ad . . \ A < 
, 
— > ‘ . . + - wey 
ease). or aS soon thereatter as counsel may e heard,fora new trial 
. 7 ? ] , , ° . 
, . + ~ ‘ . . . ° 
of this action. towethber With suen other or iurtner order or retiel 
’ ] 
In the eause as to the court Mav see ml meet ana proper, on the 
ey 7?) i + | wT + | bd ly : _— ~oryrarTry } ‘} ‘ ; ) ir > >ex} -hOT 
FrTounds Lila Sis; verdict iS agvalnst eV lence, acalnst Lite We PViit 4 
} , , } *4 . (oC ! , L, 4 " rem . teey ; } 
evidence, abd agalnst iaw, because > Of the errors committed at the 
° ; . . , ; y. , . » we 
yi ¢ ¥ } jV1}SeE OF THe ] rTM IT} ’ } WAS HN 
riai and veCAUUSE Ul LLit Th ISCO! uel ae | LLIC rMury atic Olas and pre) u- 
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dice of the jury or some of them, and also because 1t appeared to 
the court that said trial did not result in a fair and impartial 
vende: 
115 Dated New York, April 17th, 1886. 
Yours, Xc., HENRY C. De WITT, 


Attorne Fi Ie i De fenda nis. 


TREMAIN & TYLER, of Counsel. 
To P. Q. Eekerson, plaintiffs’ attorney. 


116 SOUTHERN District oF New Yo! 
f ity and H ounty of Ne ii? York. j 


’ ’ 


s* . ‘ . 5 rr . Ss . . — < . - - 
Circult Court of the nited States for the southern District ol New 


York. 
JosepH H. Berry and THomas BERRY 
against 


Jostan H. De Wourtt and Jostan H. De Wirt. Jr. 
Josiah H. De Witt, | oe duly sworn, says 


[am one of the above-named defendants, and I attended before 
the court every day on the trial of this action, which took place on 
the 28rd, 24th, 27, 28, and 29th days of October, and the 4th, 5th, 
and 6th days of November. , 

John B. Baker acted as foreman of the jury that was empanelled 
for the trial of said action 

On the second day of tne trial said Baker acted in a very impa- 
tient manner while defendants’ connsel were presenting their part 
of the ease; undertook to rebuke defendants’ counsel, saving that 
he asked too many questions, and thereby unnecessarily prolonged 
the trial and wasted the time of the jury, and stated that other 
members of the Jory agreed with him. 


Gn the third day of the trial, when the court announced the 


usual half hour’s recess for ftuncheon. Juryman Baker 
117 requested that the time of adjournment be extended to three- 


quarters of an hour, which request was granted by the judge 
presiding. On my return to the court-room (before that of the 
judge) I saw said Foreman Baker engaged ia intimate and earnest 


g 
conversation with the plaintiff, Joseph H. Berry, in the court-room, 
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and such conversation continued for about five minutes after my 
arrival. As I passed by Mr. Baker ana Mr. Berry I heard said 
Baker remark to Mr. Berry, “ I, had a very pleasant time with your 
brother when we went fishing together ;” and later said Juryman 
Baker was heard to remark to said plaintiff Berry, “Such a claim 
will never be allowed.” 

On other days during said trial said Juryman Baker plainly 
showed his animus age \inst defendants—on one occasion asking the 
trial judge to restrict defendants’ line of defence, as taking too much 
time; and when I was on the witness stand giving testimony and 
illustrating how paint applied to my manufactures by the medium 
of plaintiffs’ wares crumbled and flaked off, said Foreman Baker 
took the exhibits I produced in his hands, glanced at them momen- 
tarily, and passed them to other jurors, at the same time remarking, 
with a smile, that he couldn’t see any difference in them. 

During said trial several disinterested spectators, whom I did not 
then and do not now know, remarked to me that the jury was 
evidently against me, as they took their cue from the foreman, who 
was plainly against defendants getting a verdict in the case. 

From my own observations as above stated and from said _ state- 
ments made to me, I aver, and verily believe to be true, that said 

foreman of the jury, John B. Baker, was, as a friend of plain- 
118 tiffs, unduly prejudiced against my firm, the defendants; 

had prejudged my case before hearing all the evidence, and 
used his position as foreman of the trial jury to unjustly influence 
the other members thereof to render a verdict in favor of plaintiffs 
against the weight of evidence, and that in conversing with one of 
the plaintiffs about this suit during the trial thereof he was guilty 
of misconduct; all of which disqualified him from fairly and im- 
partially determining the case as a juror, and prevented the rest of 
the jury from cé almly. and deliberately doing justice by defendants. 


JOSI AH H. De WITT. 
Sworn to this 16th day of April, 1886, before me— 
[L. s. ] ROB'T P. GEIL X, oR.., 


J 
Notary Public, Westchester Co. 


Cert. filed in N. Y. Co. : : 


119 Circuit Court of the United States for the Southern District 
of New York. 


JosePpH H. Berry and Tromas Berry 
against 


JosAH H. De Wirt and Jostaun H. De Wirt, Jr. 


Henry C. De Witt, being duly sworn, deposes and says— 

That he has read the foregoing ; affidavit made by Josiah H. De 
Witt, and that the substantial facts therein stated are witbin de- 
ponent s knowledge and are true. 

That on or about the third dav of the trial of this action, upon 
deponent’s entry in the court-room after the noon recess, he passed 
by the foreman of the jury, John B. Baker, who was at the time en- 
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gaged in earnest conversation with the plaintiff, Joseph H. Berry ; 
that as deponent passed said Baker (whose back was toward de- 
ponent) he distinctly heard him say to said plaintiff that such a 
claim would never be allowed, or words to that effect. 

At hat time defendants’ counter-claim for damages had been 
brought to the’attention of the jury, and from said foreman’s man- 
ner and tone of voice and what has since transpired deponent was 
impressed with the idea that said Baker had been assuring plaintiffs 
that the jury would not allow defendants’ counter-claim for damages 

in this action, and that said Baker had then already made up 
120 ~—ihis mind as to the verdict before defendants had completed 
the testimony in behalf of their counter-claim. 


HENRY C. De WITT. 


Sworn tothis 17th day of April, 1886, before me— 
[SAL | (S’o’d) GEO. W. WALLACE, 
Notary Public, Kinas Co. 


Cert. filed in N. Y. Co. 


Endorsed.: U.S. circuit court, southern dist. of N. Y. Joseph H. 
Berry & ano., plaintiffs, against Josiah H. De Witt & ano., defend- 
ants. Affidavit & notice of motion for new trial. Henry C. De 
Witt, attorney for defendants, 206 Broadway, N. Y. city. U.S. cir- 
cuit court. Filed June 16, 1886. Timothy Griffith, clerk. 


121 U.S. Cireuit Court. 


JOSEPH H. Berry and THomaAs Berry 
against 
JostAH H. De Witt and Jostan Dr Wirt, Jr. 


STATE OF MICHIGAN, | __. 

County of Wayne, f _ 

Joseph H. Berry, being duly sworn, says: I am one of the plain- 
tiffs. JI reside in Detroit. I attended from Detroit upon the trial 
of the action and was present during portions of the trial. 

The statement in the affidavit of Mr. Josiah H. De Witt that he 
saw Mr. Baker, the foreman of the jury, engaged in intimate and 
earnest conversation with me,and Mr. De Witt’s further statement 
that he heard Mr. Baker remark to me “I had a very pleasant time 
with your brother when we went fishing together,’ and Mr. De 
Witt’s still other statement that Mr. Baker was heard to remark to 
me “Such a claim will never be allowed” are all without founda- 
tion of fact. 

My brother never, to my knowledge or that I ever heard, went 

fishing with Mr. Baker. Mr. Baker never said to me that 
122. ~—sihe had had a pleasant time with my brother when they went 

fishing together, or anything to that effect, and he never spoke 
to me about the claim. 

The later statement in Mr. De Witt’s affidavit to the effect that 
Mr. Baker was a friend of the plaintiffs is also absolutely untrue. I 
never saw or heard of Mr. Baker until I saw him upon the jury. I 
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eo a lid aid: 
never had any conversation with him about the suit nor did I ever 
have any conversation with him at any time upon Any subject, un- 
less it may have been to exchange the ordinary polite civilities when 


’ 

; 

: 

; 

' 

; 

i 

| 

i 

; 

' 
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meeting bthh CASUALTY In the eourt-room. (JEG UPlai iaSted sO iOS 
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t that the jurors learned who I was and I[ learned to know them as 

: . . | . | a + nin’ i. 

lurors In meet Ing them in the conrt-room I mav have passed the 

g ? r ? te 4 ia a : : , - 

time of day. fhe trial of the case was very Freati ' prolonged by 
' , sf , Pe } iy) ae Se a wee -’ a eile ' ee . 

the defendants and their counsel. | nis did jiead at times to manl- 

urors generally. 
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festations ol] Imi patir nee on the part Of fT 


| nfortunately my hearing is ln palirea, it was lmpossibDie for me 
; * 


ne car hn ak 
-Inconversation whien 
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ee 
elaine tad, 


. . . , is . —o eS <+ ¢ r - 
to engage with Mr. Baker or with any one els 
t a curt »eourt-room 


Was Iie L periectiy open to the 
JOSEPH H. BERRY. 


sworn to before me this 29th : May, 1886. 
[L. 8. | JAMES H. MASON, 
Notary Public, Wayne Co., Mich. 
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[u.8.] STatTe oF MICHIGAN, | 
County of Wayne, J 


ro 
> 


[, John J. Enright, clerk of said county and clerk of the circuit 
the county of Wayne, which is a court of record having a 
geal, do hereby certify that James H. Mason, whose name Is sub- 
scribed to the jurat of the annexed instrumentand therein written, 
was at the time of taking such jurat a notary public in and for said 

ly | ed and qualified and duly authorized to 


county, duly commission 
take the same; and, further, that I am well acquainted with the 


handwriting of such notary public and verily believe that the signa- 


eourt for 


ture to the said jurat Is Ly ¢ nuine. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court and county, at Detroit, this twenty-ninth day 
of May, A. D. 1886. | 

JOHN J. ENRIGHT, Clerk, 

By WM. MAY, Deputy Clerk. 
124 (indorsed :) U.S. circuit court. Joseph H. Berry and an- 

other against Josiah H. De Witt and another. . Affidavits. 
P. . Eekerson, pl’ffs’ att’y, 99 Nassau St., N. Y. Jno. E. Parsons, 
of counsel. U.S. circuit court. Filed Jun- 16, 1886. Timothy 
Griffith, clerk. 
125 U.S. Circuit Court. 


Joseru I. Berry and THomas Berry 
against 


JostAit fl. De Wrrr and Jostan H. De Wirt, Jr. 


Srateé OF MICHIGAN, |. 
. no. 
County of Wayne, f 
Thomas Berry, being duly sworn, says: Iam one of the plaintiffs 
If Mr. John B. Baker, the foreman of the jury impanelled for the 
trial of this action, said that he had.a very pleasant time with me 


ce tll ay OO Arye sila 


Q- ==. 
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when we went fis shing together, he said something for whieh there 


] > ‘ . a a? i Bs . . * + > . . *» . +?f- 8rfr8 Fora Se s 

Was Ho founda ig = act. ; CaHmot ior one moment vetleve that 
} . ’ ss ie & ; : / a ; ‘ = 

Mr. Josiah H. De Vitt heard Mr. Baker make any sueh statement 
}° . . . ly . } ] >> , ,>* , , 

or that Mr. ath ever did sav anvthing of the kind. I never went 


‘Sine with Mr. Baker. I never saw Mr. Baker, to my knowledge, 


* 2 | Be 
In mv lite. . 


THOMAS BERRY. 


Sworn to before me this 3lst day of May, 1886. 
Lae JAMES H. MASON, 
No tary Pr } lie. lhe ayn t ¢ i” Mrieh 


126. Strate or MICHIGAN, } 
County of Wayne, j 


SS 


[, John J. Enright, clerk of said county and clerk of the eireuit 
court for the county of Wayne, which is a court yer record having a 
seal, do hereby certify that James H. Mason, whose name ts sub- 
scribed to the jurat of the annexed instrument and therein written, 
was at the time of. taking such Jurat a notary publie in and for said 
county, duly commissioned and qualified and duly authorized to 
take the same; and, further, _ l am well acquainted with the 
handwriting of such notary public and verily believe that the sig- 
nature to the said jtirat is genuine. 

In testimony whereof I have hereunto set my han d and aflixed 
the seal of said court and county, at Detroit, this twenty-ninth day 
of May, A. D. 1886. 

iL. 8. JOHN J. ENRIGHT, Clerk, 
. By WM. MAY, Deputy Clerk. 


127 (Endorsed:) Cireuit court U.S., south. dist. of N.Y. Jo- 
seph H. Berry & ano. v. Joseph H. De Witt & ano. Aftidavit. 
U.S. circuit court. Filed Jun. 16, 1886. Timothy Griffith, clerk. 


128 Circuit Court of the United States for the Southern District 
of New York. 


JOSEPH H. Berry & Others 


us. 
JostAH H. De Wirr & Others. 
SHIPMAN, J.: | 
This is a motion by the defendants for a new trial. The questions 
of law arising upon the bill of exceptions were not argued by the 
defendants’ counsel at any length. I shall] not, therefore, enter into 
a written examination of these questions, but leave them for the 
consideration of the appellate court | 
The defendants’ counsel relied, before me, for a new trial upon the 
alleged prejudice and the manifested antagonism of some of the 


jurors against the defendants’ case. That some of the jury did in- 


dicate by their language and mannerin the jury-box during the 
progress of the trial that their minds were opposed to the defendants’ 
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case is true; but I do not think that this isa ground for a 
129 new trial where there is no adequate reason to suppose that 

any juryman was not impartial when the trial commenced, 
and when no improper means were taken by the plaintiff- to causea 
too hasty or a prejudiced decision. The alleged misconduct of a 
juror in conversing with one of the plaintiffs during the trial and 
expressing an opinion upon the case is strongly denied by the per- 
son with whom he is said to have conversed. If the allegation was 
true the conversation was overheard and was understood by one of 
the defendants counsel, and was not brought to the notice of the 
court. Such misconduct of a juror during the trial, if known tothe 
party at the time of its occurrence and not made the subject of a 
motion to the court, is waived. A party cannot know during the 
trial a fatal objection arising from the misconduct of a juror upon 
the trial and keep silence and take advantage of it in the event of 
an adverse verdict. He is not permitted to “speculate upon the 
chances of a verdict.” (State v. Fuller, 34 Conn., 280.) 

The motion for a new trial is denied. 


130 Henry E. Tremain, for the motion; John E. Parsons, 
against the motion. | | 


(Endorsed :) Circuit court U. S., south. dist. N. Y. Joseph H. 
Berry et al. vs. Josiah H. De Witt é¢ al.. Opinion, Shipman, J. U. 
S. circuit court. Filed June 16,1886. Titaothy Griffith, clerk. 


131 Assignment of Errors. 
Supreme Court of the United States. 


Jostan H. De Wirt and Jostan H. De Wirt, Jr., Plaintiffs in Error, 
against 
JosEPH H. Berry and THomas Berry, Defendants in Error. 


Afterwards, to wit, on the second Monday of October, in the Oc- 
tober term, 1886, before the justices of the said Court, at the Capitol 
in Washington, eome the said plaintiffs in error, by Tremain & 
Tyler, their attorneys, and say that in the record and proceedings 
aforesaid there is manifest error in this, to wit: - 

In each and every of the several rulings of the court to which ex- 
ception was taken, and in the refusals of the court to admit testi- 
mony as excepted to,and in the refusals of the court to exclude tes- 
timony to the admission of which due objection was made and ex- 
ception taken, and in the refusal of the court to submit ail of the 

testimony to the jury as excepted to, and in the charge of the 
132 judge to the jury, and in the refusals of the court to charge 

the jury as duly prayed for by plaintiffs in error, and in other 
respects where exceptions were taken and allowed, as more fully and 
at large appear by the bill of said exceptions, as the same appear of 
record ; and that by the record aforesaid it appears that judgment 
aforesaid in form aforesaid given was given for the said defendants 
in error against the said plaintiffs in error, wheréas by the law of 
the land the said judgment: ought to have been given for the said 


——- ie 


“ 


—- ae 


JOSEPH H. BERRY ET AL. 61 


plaintiffs in error against the said defendants in error; also there is 
error in the refusal of the court to set aside the verdict for the reasons 
stated in a certain notice dated April 17th, 1886, and in the order 
dated June 5th, 1886, the said order being unwarranted by law and 
erroneous in terms. 

And the said plaintiffs in error pray that the judgment aforesaid 
for the errors aforesaid and other errors in the record and proceed- 
ings, as the same appear more fully therein, may be reversed, an- 
nulled, and altogether held for nothing, and that they, the plaintiffs 
in error, may be restored to those things which they have lost by 
occasion of said judgment, Kc. 


(Signed) TREMAIN & TYLER. 


(Endorsed :) U.S. circuit court. Filed Aug. 20,1886. Timothy 
Griffith, clerk. 


133 Supreme Court of the United States. 
JosAH H. De Witr and Jostan H. Dre Wirrv, Jr., Plaintiffs in 
Error, 
against 


JosEePpH H. Berry and THomas Berry, Defendants in Error. 
b I 


Afterwards, to wit, on the second Monday of October, 1886, the 
said Joseph H. Berry and Thomas Berry, by P. Q. Eckerson, their 
attorney, freely come here into Court and say that there is no error 
elther in the record or proceedings aforesaid or in the giving of the 
judgment aforesaid, and they pray that the said Supreme Court of 
judicature, before the Justices thereof now here, may proceed to ex- 

amine the record and proceedings aforesaid as to the matters 
134 aforesaid above assigned for error, and that the judgment 
aforesaid in form aforesaid may be in all things affirmed, &e. 
Yours, &e., P. Q. ECKERSON, 
Attorney for Defendants in Error. 


Ciry & County oF New YorK, ss: 

James Connolly, being duly sworn, says that he is clerk in the 
office of P. Q. Eckerson, attorney for the defendants in error herein; 
that on the 20th day of August, 1886, he served a copy of the within 
joinder in error by leaving same at the office of De Witt & Schatz, 
attorney for pl’ffs in error herein, at 206 Broadway, in the city of 
New York. 

JAMES CONNOLLY. 


Sworn to before me this 8th day of Oct., 1886. 
[L. s.] EDSON C. MARSHALL, 
Notary Public, N. Y. Co. 


(Endorsed:) U.S. Supreme Court. Josiah H. De Witt & al., pl’ffs 
in error, vs. Joseph H. Berry «& al., def’ts in error. Joinder in error. 
P. Q. Eckerson, att’y for def’ts— error. U.S. circuit ct. Filed 
Oct. 8th, 1886. Timothy Griffith, clerk. 
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35 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Circuit. - 


JoserpyH H. Berry and THomas BERRY 
vs. 


JostAuH H. Dr Wirt and Jostau H. De Wirt, Jr. 


Know all men by these presents that we, Josiah H. De Witt, Josiah 
H. De Witt, Jr., Sarah R. Morse, and Thomas N. Bolles, all of the 
city of New York, are held and firmly bound unto the above-named 
Joseph H. Berry and Thomas Berry in the sum of thirty-five hun- 
dred dollars, to be paid to the said Joseph H. Berry & Thomas Berry; 
for the payment of which, well and truly to be made, we bind our- 
selves and each of us, our and each of our heirs, executors, and ad- 
ministrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the twelfth day of July, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas the above-named Josiah H. De Witt & Josiah H. De 
Witt, Jr., have prosecuted an appeal to the Supreme Court of the 
United States by writ of error to reverse the judgment rendered in 
the above-entitled suit by the judge of the circuit court of the United 
States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that, if the 
above-named Josiah H. De Witt & Josiah H. De Witt, Jr., shall 
prosecute said appeal to effect and answer all damages and costs if 
they shall fail to make said appeal good, then this obligation shall 
be void; otherwise the same shall be and remain in full force and 
virtue. 


(S’o'd) JOSIAH H. De WITT. L. 8.1 
(S’o'd) JOSIAH H. De WITT, Jr. H s. | 
(S’g’d) SARAH R. MORSE. a s.] 
(S’o’d) THOS. N. BOLLES. L. 8.] 


Sealed and delivered and taken and acknowledged this 12th day 
of July, 1886, before me, by the said Sarah R. Morse. 
(S'o'd) CHARLES M. DAVISON, 


United States Commissioner, Northern District of New York. 


Sealed and delivered and taken and acknowledged this 14th day 
of July, 1886, before me, by said Josiah M. De Witt and Josiah M. 
De Witt; Jr. : | | 

[| NOTARIAL SEAL. | (S’o-d) CHARLES LYONS, Jr.., 
Notary Public, N. Y. Co. 


136 UNITED STATES OF AMERICA. 

NorRTHERN Districr or New York, me 

County of Saratoga, Town of Saratoga Springs, | ss 
Sarah R. Morse, being duly sworn, doth depose and say that she 
resides at No. 518 Madison avenue, New York city, and that she is 


- JOSEPH H. BERRY ET AL. 63 


worth the sum of seven thousand dollars over and above all her just 
debts and liabilities. | 
(S’o’d) SARAH R. MORSE. 
Sworn to this 12th day of July, A. D. 1886, before— 


[U. S. Comm’r’s Seal. ] 


(S’g’d) CHARLES M. DAVISON, 
United States Commissioner, Northern District of New York. 


SouTHERN District oF New YORK, — 
City and County of New York, an 


Sealed and delivered and taken and acknowledged this 14th day 
of July, 1886, before me, by said Thomas N. Bolles. 
[NOTARIAL SEAL. | (S’g’d) R. W. ROBINSON, 
| Notary Public, Kings County. 
Certificate filed in N. Y. Co. 
SOUTHERN District or NEw YorK, an 
City and County of New York, ee 
Thomas N. Bolles, being duly sworn, doth depose and say that he 
resides at cor. 74th St. & Madison avenue, in the city of New York, 
and that he is worth the sum of seven thousand dollars over and 
above all his just debts and abilities. 


(S’g’d) THOS. N. BOLLES. 
Sworn to this 14th day of July, 1886, before me— 
[ NOTARIAL SEAL. | (S’e’d) Rk. W. ROBINSON, 


Notary Public, Kings County. 


[Endorsed:] U. S. circuit court. Joseph H. Berry and ano. vs. 
Josiah De Witt and ano. Bond for costs on appeal to the supreme 
court and to stay proceedings on judgment. Henry C. De Witt, at- 
tornev for defendants. Approved July 14, 1886. (S’g’d) Chas. L. 
Benedict. U.S. circuit court. Filed Jul. 15, 1886. Timothy Grif- 
fith, clerk. 

137 Uwnirep STaTeEs oF AMERICA, 88: 
To Joseph H. Berry and Thomas Berry, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-six, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
court of the United States for the southern district of New York, 
wherein Josiah H. De Witt and Josiah H. De Witt, Jr., are plaintiffs 
in error and you are defendants in error, to show cause, if any there 
be, why the judgment in the said writ of error mentioned should not 
be corrected and speedy justice should not be done to the parties in 
that behalf. 

Dated July 14, 1886. 


CHAS. L. BENEDICT, 
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Supreme Court of the United States, 


OCTOBER TERM, 1889. 


No. 173. 


Jost1aH H. De Wirt and Josian H. 
De Wirt, JR., 
Plaintiffs in Error, | 
\ 
_ AGAINST 


JosEPH H. Berry and THomas BERRY, 
Defendants in Error. 


BRIEF FOR PLAINTIFFS IN ERROR. 


In Error tro THE Crreovurir Court ofr THE UNITED 
STATES FOR THE SOUTHERN DISTICT 
oF New YORK. 


Statement of the Case. 


This writ of error is brought to review a judgment 
entered upon a verdict for two thousand and thirty-six 
74°5 dollars ($2,036.25) in favor of the defendants in 
error, on the 6th day of November, 1885 (Rec., fols. 34 
to 38). | , 

The plaintiffs in error claimed $10,000 damages 
against defendants in error upon an alleged fraudulent 


a 


breach of contract; and upon defeat of this counter- 
claim bring this writ of error. 

The action was brought 7) goods sold and delivered 
by defendants in error to plaintiffs in error, con- 
sisting of varnish, ete., alleged to be of the value 
of about sixteen hunare d anc eights seven and 
bj. dollars ($1,687.51 Hec., fol 5). Piaintiffs in 
error answer d. wimitting that defendants in error had 
avreed to sell to plaintiffs in erro merchandise of about 
the value alleged. but denied that the goods’ delivered 
were t hye crienl pp sntiff in error had bargained for: 
and. secoud et up |! way of counter claim that 
defendants im error had avreed on or about June 24th, 
ISS]. to sell and deliver to plaintiffs within one veal 
thereafter, 20 barrels of “ turpentine copal varnish”. at 
byie japan 


aprile, if Pcent per ovaliou two barrels of one and 8S 


‘- " " : ' 
fi.) Cents Te} Pra, anc “ft? fosarreris . Pury 


barrels of ait cot hago Hoy Dye lolivered ‘ Tor month com- 


mencing © pte be LSS] TI ot och f, ndants im error 
had frandulently substituted inferior goods which fhey 
Tale ‘ tlie pial yuri rah) brit which were not 
turpentine -oods but were known as “ union goods,” and 


that plaintiff: in errer, SUpPpPosin that they were the 


rons trnevy had ontracted| to nsed them in ther 
factors iii | Pe] 17 rats ti ‘ “Mire? Tie | re) eyeratsu tured. ane 
ry re 4 (ti cy? tive tt Teerrnteus eh i} Th oy said coods. 


the plaintitis in erro! asufieredl a damaue of ten thousand 
dollars. because thi paint and 4 irnish made from these 
goods did not adhere to thy ires and wire cloth upon 
which they put it, and their manufactured irticles were 
consequently destroyed o1 rreaths impaired in value 
folios 21 to 24 Defendants in error replied that the 
goods they delivered were in accordance with the agree- 
ment, and that if plaintiffs in error had suffered damage. 


i? VA ii™ ceteeiy through Live i? few Ti Tie cligence folios 25 


‘ “ - , : , : ; . : 
Zh ihe writings between the parties were as follows: 


3ROOKLYN, N. Y., June 24th, 1881. 


We hereby agree to deliver to Messrs. J. H. De Witt 
& Son, at their factory in Brooklyn, in N. Y., eighty (80) 
barrels of japan, and twenty (20) barrels of varnish 
within one year from date, these goods to be exactly 
the same quality as we make for the De Witt Wire 
Cloth Company of New York, and as per sample barrels 
delivered. , 
Turpentine copal varnish, at 65 cents per gallon. 
Turpentine japan dryer, at 55 cents per gallon. 
Each shipment to consist of eight barrels japan and 
two barrels varnish, to be made once a month com- 
mencing September next. The terms on each shipment, 
six months without interest. 
Berry BROTHERS, 
per A. Hooper, 
Manager. 


We hereby accept the above proposition. 


J. H. De Wirt & Son. 


srooklyn, June 24th, ’81 (fol. 42). 


Shipments commenced in September, and the ship- 
ments for September and October, were paid for before 
any question arose. From November, 1881 to May, 
1882, deliveries were made, and in each instance bills 
rendered referring to so many barrels of “'T. japan” 
or ‘“'T. copal” as were delivered (folios 43 and 
55). It is in evidence that the letter “T” in those 
bills stands for turpentine (fol. 43). Defendants in 
error knew what the business of plaintiffs in error 


was; one of the ways in which they recommended 
themselves to the attention of plaintiffs in error was 
that they had been for some time furnishing the De Witt 
Wire Cloth Company with the same goods. That com- 
pany was a rival of plaintiffs in error, and was en- 
gaged in the same business. The agent who made the 
sale also testifies that ‘ he knew ” (fol. 45) “ that they 


(plaintiffs in erro} 


ot vreen Wire ¢ loth te) ifit) ij ita Tie Lting. i?) 1y% (| this 


japan und this Varhiish to mix ft peraiyit it} i put if 
OD It ty inspires thatthe DeWitt Wire Cloth ¢ pan 
4i8O0 Sent back some of thie iv vis shront thy Shiite 
Lime fol. 66 by. lett at Mia lat ISN i 7 
the agent Of defendant er rote to plaint ffs 41 
error, hep ly ing to your favor of the 2ZUth instant w, 
would say that The 4 nish 7 ijean that rave Pees . 
ao : : 
DeWitt Wire Cloth Co. use: and / voods.” } 
' April on May ‘Bele pimintiel n error first cise vere! 
'* « ; 
that something Vis Tie Prpsat Pay a this rooniea f..] yf 
The Y commenced to yn inufaetur ire thy goods. and 
to use the varnish in August, 1881, but the goods 
would not lif Ordil COU f DUSINess, reach 
the consumer until a) 2 , VIaw fo) TY] 
Inthefall «of ¢] en tif a. of. 4 
cloth were returned | 7 nt came off. and 7 
the balances tiiat f i heatyl tr) 
the same reaso | i f i 
paint | (fol ty . 
[ pon the trial f, Th n er frst 
took the position that ¢ | sufficiently complied 
vit] their contract | fj is fipof , 
‘ ths thi Ditties | ti ; ' ' Riv, 1} \\ a 
Wire Cloth Compa responded to samplh 
without regard to the questi het] thar 


, 
In error, on the « trary. « mel tha I, thi 
Triuct Thre ‘ere teaeer ; ‘ ' i : + | ; . , 
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because the defect was a concealed one. The Court 


ruled in favor of plaintiffs in error upon these two 
points ; and the question to be decided by the Court 
and the jury was, Whether these goods answered to the 
commercial deseription of “ Turpentine Copal Varnish ” 
and ‘ 7urpentine Japan Dryer.” 

The determination of these questions rested upon 
two others, to wit: First, what were the ingredients or 
what was the composition of the goods, so far as the 
presence of turpentine and its equivalents and other 
necessary ingredients in the manutacture was con- 
cerned. Second, by what commercial names were 
articles of such composition bought and sold in trade, 
as tested by the presence of turpentine and its adulter- 
ant equivalents in such articles. ‘The answer proffered 
by defendants in error to the first of these questions 
as given by defendants in error is shown at folio 96, 
where Mr. Herbert Walker, their foreman (who had 
testified at folio 62 that he was charged by defendants 
in error with the duty of fixing the ingredients in all 
eases where they manufactured the goods), testified 
that he uniformly used in making these goods fifty per 
cent. of turpentine and_ fifty per cent. of benzine (fol. 
96). Plaintiffs in error, on the other hand, showed 
that the analysis of these goods by Professor Doremus 
proved that the liquid part of the mixture was 44.25 
per cent., and of this only 6.335 per cent. was turpentine 
and 38.02 per cent. was benzine (fol. 80) ; and the 
analysis of Mr. Arvine showed that these goods con- 
tained 42 per cent. of benzine and only 10 per cent. 
of turpentine (fol. 76). So that in answer to the first 
question, the only evidence in the case was either that 
the goods contained an equal percentage of turpentine 
and benzine, as claimed by the defendants in error, or 
less than 10 per cent. of turpentine and about 40 per 
cent. of benzine, as claimed by plaintiffs in error. The 
answer to the second of these questions, to wit, what 


proportion of turpentine and benzine in the article 
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it is commercially called is governed a good deal by the 


price. An article containing anything under half ben- 
zine would he called turpentine ; over half would be 
called a union B. and T. 'T. japan is the turpentine. 
B. and T. is equal parts, half and half, and B means all 
be nzine that Is is | consider it. 

Being cross-examined, he said 

If an article did not contain more than fifty per cent, 
of benzine it would be called turpentine. 

Upon being redirectly examined by defendants’ coun- 
sel, he said: 

Fifty per cent. of turpentine and fifty per cent. of 
benzine makes a union, or half and half, or a B. and 'T., 
aa some call it. clay article containing rosin ii per cent,, 
turpre nfine b per ce nt, henzine 328 per ee nt., and MUNGANESE 

pei cent... and the balance miscellaneous substances 
La ff nh 7 1Y opinion, he called a BENZINE dryer ss (This 
is the established analysis of the goods in controversy. ) 

Therefore, when the testimony closed the case was in 
this condition. Defendants in error had proved affirm- 
atively that the goods which were the subject of the 
controversy contained one-half turpentine and at least 
one-half benzine. 

Plaintiffs in error had proved, as they claimed by en- 
tirely uncontroverted evidence, that such goods were 
not commercially known LS frurpre ntine coods, but Were 
known as turpentine and benzine goods. 

With the evidence in this condition counsel for plain- 
tiffs in error asked the Court to charge the jury ‘“ that 
the evidence shows without contradiction that goods 
compounded of an equal quantity of turpentine and 
benzine are commercially designated and generally 
known in trade as ‘turpentine and benzine” or 
‘union goods (see Third request, fol. 107). And 
the Judge refused to charge as thus requested, and 
counsel! for plaintiffs in error excepted to such refusal. 


This is the subject of the first assignment of error. 


% 
, 


bald 
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largely preponderates that benzine is but a very small 
portion ?- 

“Tf you find that plaintiffs are right in this matter, 
why then you come fo the question whether their article, 
which they in tact furnished, was All article which Was 

mmercially known as “ turpentine japan > in other 

ras, whether the article which they furnished wus 

mposed of equal parts of turpentine and benzine, and 
upon this point the defendants introduce the testimony 
of Professor Doremus and Mr. Arvine to show that 
upon any theory which can be adopted in regard to the 
proportions of the liquid, this article which was _ fur- 
nished was not equal to the requirements of the con- 
tract and the requirements which I have given you. 
You recollect their testimony.” 

‘The question then comes to this: Is the testimony 
of Professor Doremus and Mr. Arvine to be relied upon 
as an accurate analysis of the goods which were sold in 
ISS1-1882 to the defendants? If tt is, then it can 
hardly be questioned that the coods were not commer- 
cially fn turpentine article.” 

‘On the other hand, the plaintiffs’ testimony is (and 
that you will recollect) that the goods were prepared 
according to their ordinary and universal formula for 
this particular brand or branch of trade, and that the 
article was composed of an equal proportion of the 
Two liquid ingredients © (see Record. fols. LO] and 102). 

Plaintiffs in error excepted to the foregoing charge at 
fol. 105, as follows : 

‘I take the benefit of an exception to that part of 
the charge which speaks of witnesses testifying as re- 
lated by the Court in the charge. We contend that it 
has not been properly digested by the Court in the 
} tragraph on that topic.” 

That is to say, plaintiffs in error asked for instruc- 
tion to jury that according to evidence goods one-half 
turpentine and one-half benzine are commercially 


known as “turpentine and benzine” goods. Instead 
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ally or by their confidant, Mr. Hooper, and their super- 


intendent. Mr. W 
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alker. to the effect that defendants in 
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erro} sold those amiulterated gcOOU8 unde r trae Se brands, 
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and tad So Sold them for a ionyv semes otf vears. Plain 


tiffs in error claimed that this testimony was Immaterial 


ind irrelevant 
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The res ord Upou tiie point shows thie 


f Howl L 2iftratiol () hy counsel for defendants 
. error to Mr. Hooper, his own witness ‘How 
ur’ t} par? ontaining the japan and var- 
nis} ry) irke i \ Berry Brothers. St) is to desig- 
nate tiie ° Defendant “ counsel otf object 
try tiyat is lmntinate rial how plaintifts marked 
the OOS e have no olmection to the witness tes- 
tifving — 1 nAt the two desivnations may be. OO] in 
res] t te ft] mmercial usave of the trade in thos 
O cf bart we r obj CT To the specific LISALSe of be rr 
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lew of influencing the jury as.to-any 
naATIONS : Wwe olject to the cil stion 


levant and incompetent. The Court 


jectior ancl defendants counsel duly 


were painted red, the bodies blue, 
in jarge letters “ T. Copal and T. 


Brothers. Detroit” in steneil. and 


11 


so with the two sample barrels, the goods were all 
packed in the same way, contained in barrels marked 
‘T. Copal’ and ‘T. Japan’ ” (See Rec., fols. 57 and 58). 
Also, 

Joseph H. Berry, one of the defendants in error, 
being examined by counsel for defendants in error, at 
fol 96, testified : ). Do you know the brands of var- 
nish and dryer mentioned in this contract ? 

Defendants’ counsel objected that it was immaterial 
and irrelevant what the brands were, and that the wit- 
ness was not shown to be acquainted with commercial or 
trade designations in the City of New York, where the 
contract was made. Which objection was overruled by 
the Court, and defendants’ counsel duly excepted. 

A. Ido. Q. How long have Messrs. Berry Bros. 
been making and selling varnish under those names? 

Defendant's counsel objected the same as before, and 
the Court overruled said objection, and defendants’ 
counsel duly excepted. 

A. A number of years ; I have had practical knowl- 
edge in the manufacture of varnish and japans upwards 
of twenty years. I orginally made the formula for nanu- 
facturing these articles, or it was made under my super- 
vision about ten years ago. (. Now, from that time 
to this, have you been making and selling extensively 
according tO the formula and under those names ? 

Defendants’ counsel duly objected on the ground 
that it was irrelevant and incompetent and immaterial, 
and as calling for testimony respecting the commercial 
designations, when the witness had not been qualified ; 
which objections the Court overruled, and defendants’ 
counsel duly excepted. 

A. Yes, we have; we have been sending it all over 
the country. 

This is the subject of the third assignment of error. 

Plaintiffs in error insisted that defendants in error 
were obliged to furnish a merchantable article of turpen- 


tine japan drier, and nol one that was so adulterated with 
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i - ar if 17 WAS utterly nnfel tor thie 1/80 


it was infended and sold under its trade name. 

Phe Court excluded all such evidence, and counsel for 
ntiffs in error duly excepted. The record shows the 

ny At folio 76, Freeling W. Arvine, an expert 


etical chemist, who had for many years manufac- 
nzine (see fol. 78). was asked, (). “ What are 
eterryatics of : furpe pline japan drier that ure 
foxy ippiving it fora paint to an article similar 
e screen cloth that is here in Court? To 
intiffs counsel objected that it was not mate- 
e issue here; the Court sustained the objec- 
ud exeluded the question ; to which defendants’ 
insel duly excepted. Again at folio 77: * Q. Could 
rticle you analyzed be used, in your opinion, with 
fby Mr. DeWitt's process, or the process of 
the DeWitt Wire Cloth Co.? | To which question plain- 
tiffs counsel objected, and the Court excluded the same, 
lefendants’ counsel duly excepted to such ruling.” 
And counsel for plaintiffs in error also requested the 
(‘ourt to charu thie pur as follows: ‘The contract be- 
tory in its nature, that is, to be performed at 
future time. the plaimtifis must show. in order to en- 
title them to r covery, not only that they delivered to 
the defendants the article recognized in commerce as 
tine japan drier, but also that the article deliv- 
ered was a fairly merchantable and salable article under 
it description (see seventh, eighth and ninth requests); 
which requests the Court refused, and counsel for 
plaintiffs error duly excepted to such refusal. This is 
+ | ‘ subyye et of the fourth. fifth, sixth anc seventh assign- 
ments of error. 

Plaintiffs in error claimed that they were entitled to 
recovery, aS and fo, the damages, the cufference be- 
tween the value of the wire cloth they had painted 
with the Berry Brothers japan and drier as so painted 
with that article : ana the same wire cloth painted in 


the usual way with a turpentine article of the character 


-* 
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contracted for. The Court refused to allow this rule of 
damages. This appears by the Record at folio 85 as 
follows: ‘ Q. (By defendants’ counsel) How much less 
was the wire cloth worth painted with the Berry japan 
drier by your process than it was worth or would have 
been worth painted in the usual way with the turpen- 


tine japan drier of the character contracted for or of 


the character you usually used; to which question 
plaintiff's counsel objected, and the Court sustaimed the 
objection, and defendants’ counsel duly excepted. Q. 
Was the cloth painted by your process while using the 
3erry japan that was delivered under this order worth 
more or less per yard than the cloth painted in the 
usual way with a fair article of turpentine japan drier ? 
To which question plaintiffs’ counsel duly objected ; 
and the Court sustained the objection ; and defendants’ 
counsel duly excepted.” 

Also at folio 112, counsel for plaintiffs in error re- 
quested the Court to charge that one measure of dam- 
ages in such a case is the difference between the value 
of the defendants’ wire cloth manufactured with the 
article the Berry Brothers furnished, and such cloth 
manufactured with the article Berry Brothers agreed to 
furnish, (see 21st request). The gains or profits pre- 
vented as well as actual losses accrued directly depend- 
ent on plaintiffs’ failure to deliver the goods contracted 
for, are proper to be included in the jury’s measure of 
damages (see 22d request). These requests the Court 
refused to charge, and counsel for plaintiffs in error ex- 
cepted to such refusal. This is the subject of plaintiffs 
eighth, ninth, tenth and eleventh assignments of error. 

Other specifications of error have been included 
among the assignments and will appear under that head 
in this brief. 
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Specifications of Error. 


Finst. The Court erred in refusing to charge the jury 
is requested by plaintiffs in error in ° their third re- 
quest: “ The evidence shows without contradiction that 
yoods compounded of an equal quantity of turpentine 
and benzine are commercially designated and generally 
known in trade as ‘ turpentine and benzine’ goods or 

union goods’ ” (see Rec., fol. 106). 

As we have shown in the recital from the Judge's 
charge, in the statement of facts heretofore given, the 
Court not only refused to charge as requested by plain- 
tiffs in error, but in direct contradiction of that request 
did charge that there was an issue raised by the testi- 
mony of the witnesses as to whether an article that was 
one-half turp ntine and one-half benzine was a_ turpen- 
tine article, although in reality no such issue was pre- 
sented by the testimony, and it was one that was 
ereated by the Court in favor of defendant in error 


Reeo) tn) Lip). 


Srconp. The Court erred m charging the jury that 
Mr. Wood testified, and that this was the position of 
lefen| ts in error: that an article. of which the 


liquid portion is half turpentine and half benzine, is 


ommercially known as ‘turpentine japan’” (Rec., fol. 


LO] The testimony of Mr. Wood referred to is as. 
follows: “I am a manufacturer of varnishes, japans 
unt dners: have been in the business for fifteen years. 


furpentine japan drier and turpentine copal varnish 
ire commercial! MAES used 1m the trade. We sell tur- 
pentine japal for a good many purposes, but we don't 
pose that D ealling it turpentine japan, or giving it 
the word ‘turpentine, that it means alone that it must 

mtain tarpentine and nothing else. We consider that 


vhere the greater per cent. of turpentine is used in a 


varnish or drier, its name is civen turpentine, and it 1s 


lo 


called a turpentine whether it is a japan or varnish. 
What it is commercially called is governed a good deal 
by the price. An article containing anything under 
half benzine would be called turpentine; over half 
would be called a union B. and T. T. japan is the tur- 
pentine. 4. and Tis equal parts, half and half ; ana 
b. means all benzine—that is, as I consider it. 

Being cross-examined, he said: Hf an article did not 
contain more than fifty per cent. of benzine it would be 
called turpentine. 

Upon being redirectly examined by defendant’s coun- 


ee 


sel he said: “50 per cent. of turpentine and 50 per cent. 
of benzine makes a union, or half and half, or a BL. and 
7. as some callit. An article containing rosin 47 per 
cent., turpentine 6 per cent., benzine 38 per cent. and 
manganese 7 per cent., and the balance miscellaneous 
substances would, in my opinion, be called a benzine 
drier.” 
Rec., tols. 79 and 80. 


Every other expert witness in the case testified that 
to be a terpentine article in commerce it must be un- 
adulterated with benzine. 

Plaintiffs in error excepted to charge at folio 105. 


Tuirp. The Court erred in allowing the defendants 
in error, against the objection and exception of counsel 
for plaintiffs in error, to give evidence as to how the 
packages or barrels containing the japan and varnish 
in controversy were marked by Berry Brothers, and evi- 
dence as to brands, and also evidence as to the names 
under which they had been selling the said articles, and 
as to the time during which they had sold said articles 
under those names, and as to how extensively they had 
sold them. 

The record shows the following: Q. By counsel for 
defendants in error to Mr. Hooper, his own witness: 


‘* How are the barrels containing the japan and varnish 
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irked by Berry Brothers, so as to designate them ? 
Defendants’ Counsel : We object to that as immaterial 
| plaintiffs marked their goods; we have no objec- 
tion to the witness testifying as to what the two desig- 
nations may be, or in respect to the commercial usage 
of the trade in these goods, but we do object to the 
specific usage of Berry Brothers with a view of in- 
fimencing the jury as to any actual trade designations ; 

object to the question as immaterial, irrelevant and 
incompetent. The Court overruled the objection, and 
lefendants’ counsel duly excepted. <A. The barrels 
were painted red, the bodies blue, the heads marked in 
large letters “T. Copal and 7. Japan from Berry 
Brothers, Detroit” in stencil, and so with the two 
sample barrels, the goods were all packed in the same 
way, contained in barrels marked ‘T. Copal’ and ‘ T. 
Japan’ ” (see Rec., fols. 57 and 58). 

Also, Joseph H. Berry, one of the defendants in 
error, being examined by counsel for defendants in 
error, at foho %6, testified : (). Do you know ‘the 


brands of varnish and dryer mentioned in this con- 


Defendants counsel objected that it was immaterial 

ul irrelevant what the brands were, and that the wit- 
ness was nor shown to be acquainted with commercial OT 

ule designations in the City of New York, where the 
ontract was made. Which objection Was overruled by 
the Court, ina defe ndants’ counsel duly excepted. 

\. T[do. Q. How long have Messrs Berry Bros. 
been making and selling varnish under those names ? | 
Defendant's counsel objected the same as_ before, and 
the Court overruled said objection, and defendants 

mnsel duly excepted. A. A namber of years. I have 
had practical knowledge in the manufacture of varnish 
nd japans upwards of twenty years. I originally made 
the formula for manufacturing these articles, or it 


was made under my supervision about ten years ago. 


(). Now, from that time to this, have you been making 


‘ 


and selling extensively according to the formula and 
under those names ? Defendants’ counsel duly objected 
on the ground that it was irrelevant and incompetent 
and immaterial, and as calling for testimony respecting 
the commercial designations, when the, witness had not 
been qualified ; which objections the Court overruled, 
and defendants’ counsel duly excepted. 

A. Yes, we have ; we have been sending it all over 
the country ” (see Rec., fol, 96). 

Mr. Herbert Walker, who was the superintendent 
at the factory of the defendants in error, testified at 
fol. 95: . 

‘*@. How extensively has that brand been distrib- 
uted by Messrs. Berry Bros. between 1879 and the 
present time ? 

Objected to by defendants’ counsel as immaterial, ir- 
relevant and incompetent, and having nothing to do 
with the case; which objection the Court overruled 
and defendants’ counsel duly excepted. 

A. That article is sent to all parts of the United States 
and its use is continually increasing since 1879; that 
article has been made under my supervision and direc- 
tion by Berry Bros.” 


Fourtrnu. The Court erred in refusing to allow plain- 
tiffs in error to introduce evidence tending to show that 
the article which was the subject of the controversy in 
this case was not a merchantable article under the de- 
scription by which it was described in the contract. Mr. 
Freeling W. Arvine was asked as follows, at folios 76 
and 77 of the Record: ‘‘Q. What are the characteris- 
tics of a turpentine japan drier that are required for ap- 
plying it for a paint to an article similar to that wire- 
screen cloth that is here in court ? ” 

“To which plaintiffs’ counsel objected that it was not 
material to the issue here. The Court sustained the 
objection and excluded the question. ‘To which de- 


1S 
Insel lily excepted, and asked the follow- 


nstituent ingredients requisite to be pres- 
ler for the usual uses to which ih japan 
l are what ? 
plaintiffs’ counsel objected upon the same 
»at nd the Court asked : Does your 
y further than the element of benzine in 
Mr. Tremain: Yes, sir; it is intended to 
C‘ourt: Then I exelude it in so far as 
. further than benzine. ‘To which rul- 
unsel duly excepted.” * * * 
proper constituent in the commodity 


air purpose for which A japan drier is 


sintifts counsel object d and the Court 


etion : to ~which ruling defendants’ 


eu d he the ettect of an excessive quantity 
irpentine japan ‘irl r in applying it to the 
t is ordinarily applied Se 
estion plaintiffs counsel objected, and 
lal the same : to which ruling defend- 
excepte if. 
the article you analyzed be used, in your 
—_ paint by Mr. De Witt's process or 
the De Witt Wire Cloth Co. ?” 
mestion plaintiffs’ counsel objected, and 


’ 


led the same, and defendants’ counsel 
ts) a1] hy ruling. 
Court erred in refusing to charge the jury 


plaintiff in error in their seventh re- 
contract being executory in its nature, 
performed at a future time, plaintiffs must 
ler to entitle them to’ a recovery, not only 
vere (| to the defe ndants the articles recog- 


rq’e*? Fs tury ntine japan drier. but also 


i ae 
ve 


® 
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that the article thus delivered was a fairly merchantable 
and saleable article under that description” (see Rec., 


fol. 107). 


SixrH. The Court erred in refusing to charge the jury 
as requested by plaintifts in error in their eighth request. 
‘« Tf the article delivered was adulterated with foreign 
substances which destroyed or injured it as a turpentine 
japan drier so as not to be commercially acceptable as 
such the plaintiffs did not fulfill their contract and can- 
not recover ” (see Rece., fol. 108). 


SEVENTH. The Court erred in refusing to charge the 
jury as requested by plaintiffs in error in their ninth re- 
quest ; z7.¢., “ The plaintiffs were manufacturers of 
japan and by their contract with defendants became 
obligated to furnish a merchantable and salable ‘ tur- 
pentine japan drier’ free from latent defects that could 
not be ascertained by inspection ” (Rec., fol. 108). 


EiauTH. The Court erred in refusing to allow plain- 
tiffs in error to prove as their damages in this case, the 
difference between the value of the wire cloth they had 
painted as the same was painted with Berry Brothers’ 
japan and drier, and the same wire cloth painted in the 
usual way with a turpentine article of the character 
contracted for. Josiah H. De Witt, one of the defend- 
ants in error, was asked as follows, at record, folios 85 
and 86, “Q. How much less was the wire cloth worth 
painted with the Berry japan drier by your process 
than it was worth or would have been worth when 
painted in the usual way with the turpentine japan 
drier of the character contracted for or of the character 


you usually used ? 

To which question plaintiffs’ counsel objected, and 
the Court sustained the objection, and defendants’ coun- 
sel duly excepted. 

By DEFENDANTS’ COUNSEL: Q. Was the cloth painted 


2) 


process while using the Berry japan that was 
niier this orc worth more or less per yard 
the cloth painted in the usual way with a fair ar- 
r tarpentily japan drier ? 
| nh question plaintiffs: counse! daly objected, 
ithe Court aS tsanyye 7 thie objer tion. and defendants’ 
epted 


i} DerrENDANTS ClOUNSFI (). Please state to the 
vhat damages, if any, you have suffered from paint 
ith during the period in question with the 


Berry Bros. turpentine drier furnished under this con- 


fo which question the plaintiffs’ counsel duly ob- 
tex] mci the Court sustained the objection, and de- 


fendants mnsel duly excepted. 


Nivru. The Court erred in refusing to charge the 
ested by plaintiffs in error in their 

twenty-first request, “‘ That one measure of damages in 
) « ense is the difference between the value-of the 
lefendants’ wire cloth manufactured with the article the 
Berry Brothers furnished, and such cloth manufactured 


ith the article Berry Brothers agreed to furnish (Rec., 


[t was error for the Court to charge as it did in re- 
a) ct to (| 1THAgreS, US follows : 

‘The measure of damages is not the difference between 
the actual value of three and one-half million square 
feet and the saleable value of that quantity of asound 
irticle, because nearly or quite three million square 
feet were sold at some prices and never came back to 
the defendants.” {There was evidence that reclama- 
goods had been made (Ree., p.- 38), and 


tions upon such an 


that actual damages had occurred to the number of 
square feet spe cified. 

[t was likewise error for the Court to charge: “‘ The 
measure of damages is the exact pecuniary loss and 


damage to the quantity of feet which were returned and 
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which were on hand, said to be 430,000 square feet, and 
to the figured cloth, and this is covered by the expense 
of stripping and repainting, and the pecuniary loss 
which was necessarily sustained in consequence of the 
sale of the article made inferior by defect below what 
was the actual market price of sound articles at that 
time they were or could have been originally put upon 
the market” (Rec., fol. 104). All this was excepted to 


at page 50 of the record. 


Tentu. The Court erred in refusing to charge the 
jury as requested by plaintiffs in error in their twenty- 
second request : “The gains or profits prevented, as 
well as actual losses accrued directly dependent upon 
the plaintiffs’ failure to deliver the goods contracted 
for are proper to be included in the jury’s measure of 
damages ” (Rece., fol. 112). 


ELEVENTH. The Court erred in refusing to chage the 
jury as requested by plaintiffs in error in their fifteenth 
request: “ If plaintiffs delivered to the defendants un- 
der this contract an article which does not answer to 
the commercial designation of a turpentine japan drier, 
and an ordinary inspection would not discover that it 
was not such an article, and defendants, in reliance 
upon the contract, used the article in their business, 
they can recover of the plaintiffs any direct damage 
they suffered on account thereof.” 

Rece., fol. 110. 


TweLrru. The Court erred in not charging as re- 
quested by counsel for plaintiffs in error in their first 
request: ‘‘ If the jury find that the goods delivered to 
defendants as turpentine japan drier were not the best 
of their kind, as guaranteed by reference to the con- 
tract with De Witt Wire Cloth Company they must find 
for the defendants.”’ 
Rec., fol. 105. 


9) 


[t will be observed by reference to the contract be- 
tween the De Witt Wire Cloth Company and Berry 
Brothers. found at Record. folio 84, that in that con- 
tract Berry Brothers *‘ guaranteed all the goods ordered 
to be the best of their kind”; and in the contract 
sued upon in this case (Record, folio 42) Berry Broth- 
ers stipulated ‘“ these eoods to be exactly the same 
quality as we make for the De Witt Wire Cloth Com- 
pany of New York. 


Tuimreentu. The Court erred in refusing to charge 
the jury as requested by plaintiffs in error in their 
elevent request: ‘“ The plaintiffs were under an obliga- 
tion to deliver the best quality of .the turpentine japan 
drier as per contract with DeWitt Wire Cloth Com- 
pany’ (Rec., fol. 108). This refers to the two stipula- 
tions recited in the contracts in the foregoing twelfth 


8] ecihicat ion of error. 


FourTEENTH. The Court erred in refusing to charge 
the jury.as requested by plaintiffs in error in their 
fourth request: “‘ The jury are to determine what in 
the commercial world (among merchants) is_ the article 
ealled turpentine japan drier, and they are to weigh 
the evidence of experts and witnesses acquainted with 
that line of business and to determine from the weight 
of testimony what the article turpentine japan drier is ; 
and if the preponderance of testimony 1s in favor of de- 
fining this article as one which does not contain ben- 
zine as one of its substantial constituent ingredients, 
the jury must decide in favor of the defendants and 
award them such damages as they may have suffered 
under the rules laid down by this Court” (see Rec., fol. 
106). 


FirreentH. The Court erred in refusing to charge the 
jury as requested by plaintiffs in error in their six- 
teenth request: ‘‘ If the sample was not, in fact, an ar- 
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ticle answering to the commercial description con- 
tracted for (7. e., turpentine japan drier and turpentine 
i copal varnish), while appearing to be such, and not 
\ : capable of being readily distinguished from such desig- 

nated article by reason of concealed defects or constitu- 

-— ent ingredients, discoverable only by its use, then it is 
\ not material whether the articles that were actually de- 
418 livered did correspond with the sample, for that of 

, itself would not fulfill the contract” (see Rec., fol. 110). 
It was also error for the Court to refuse to charge as 
3 : requested in the following seventeenth request: “‘ The 
4 absence in the sample, or, in the article delivered, of 
£. one of the constituent ingredients recognized as essen- 
rE tial to the merchantable article described in the con- 
| tract, or the presence in sample or articles delivered of 
an adulterant, not a constituent ingredient of the mer- 
chantable article, is a species of fraud which the law 


¥ 
ee ee ee 


does not aceept as the basis of the performance of a 
legal obligation.” To the refusal to charge as above 
defendant’s counsel duly excepted (Rec., fols. 110, 111). 


a 
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SIXTEENTH. The Court erred in excluding the evi- 
dence offered by plaintiffs in error as to what Mr. 
Hooper, the agent of defendants in error, said to Mr. 
DeWitt at the time the contract in suit was entered 
into, ‘‘ about furnishing a turpentine article for the uses 
for which he wanted it” (Record, fol. 49). 

In answer to the previous question Mr. Hooper began 
to tell what he said to Mr. DeWitt when he was in- 
terrupted and stopped by counsel for defendants in 


CO ln at i an lly. mi atari mas. 5 eee. 


error. 
Counsel for plaintiffs in error then asked him the 
following : 
| ““@. Did you say anything to Mr. DeWitt at that 
time about furnishing a turpentine article for the uses 
for which he wanted it, and did you make any state 
ment in reference to yeur ability to furnish him a tur- 
pentine article for that purpose, and if so, what ?” 
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“ Plaintiffs counsel objected to this as immaterial 
and irrelevant, and for the obvious purpose of trying to 
vet defendants out of their contract.” 

“ The Court excluded the question and defendants’ 
counsel duly excepted.” 

Record, fol. 49. 


It will be observed that we had already obtained 
some of the statements of Mr. DeWitt to Mr. Hooper 
in that conversation, and by the above question asked 
what preceded or followed by way of reply from the 
other side. In other words we were trying to elicit the 
whole conversation upon the subject of turpentine. 


POINTS. 
Be 


Under the contract in this case defend- 
ants in error were bound to deliver 
articles that answered to the commercial 
description “turpentine copal varnish ” 
and ‘‘turpentine Japan dryer.” 


A few cases will illustrate the position of the Courts 
in this matter : 

In Nichol vs. Godtz, 10 Exch., 191, the plaintiff had 
sold to the defendant “the five under-mentioned par- 
cels of foreign refined rape oil * * *. warranted 
only equal to samples.” The defendant accepted part 
of the oil, but refused to take the residue on the ground 
that it was not foreign rape oil, but a mixture of hemp 
and rape oil. The samples consisted of rape oil adul- 
terated with hemp oil, and the oil tendered corresponded 
with the samples, and on this ground the plaintiffs con- 
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tended that the defendants were bound to accept the 
oi. _The jury found that there was no usage in the 
trade that rape oil meant a mixture of rape and hemp 
oil, and found a verdict for the defendant, which the 
Court refused to disturb on the ground that the thing 
tendered must answer the description of it in the con- 
tract as to its character. 

In Josling vs. Kingsford, 13 C. B. N.S., 447, the ques- 
tion arose as to “‘oxalic acid” sold by sample, and where a 
clerk of the plaintiffs had examined both the sample and 
the bulk and reported it of good quality. Defendant (the 
vendor) then wrote plaintiff, “‘ As regards the strength 
of the oxalic, your friend having already examined the 
bulk, we decline all responsibility in this respect.” 
The substance when delivered was analyzed and found 
to contain ten per cent. of sulphate of magnesia, and 
it was proved that the presence of this body could not 
be detected by mere inspection. Court charged jury 
that defendant could only perform his part of the con- 
tract by delivering that which in commercial language 
might properly be said to come under the denomina- 
tion of oxalic acid. Verdict for plaintiff. On motion 
for new trial the Court said, ‘‘ However completely the 
defendant may have guarded himselt against contract- 
ing that the thing was of any particular quality it is not 
possible to construe the contract in any other wav 
than that it was a part of the agreement that the 
subject of the sale should be the oxalic acid of com- 
merce.” 

In White vs. Miller, 71 N. Y., 118, plaintiffs, who were 
market gardeners, purchased of defendants, who were 
growers of seeds, cabbage seed of a variety described 
as “ Large Bristol Cabbage.” The purchase was made 
at defendants’ store. The goods were sent and billed 
to plaintifis as “ Large Bristol Cabbage Seeds.” It 
was raised on Bristol cabbage stalks which were 
planted in the vicinity of stalks of other varieties and 
in consequence of the crossing of the varieties the seed 


2b 


in question became impure and the plants raised from 
them were worthless. In an action to recover dam- 
wes it was held that the sale was with warranty that 
the seed sold was Bristol cabbage seed; also that there 
isan implied warranty that such seed was free from 
iny latent defect arising from the mode of cultivation ; 
t whether the seed was Bristol cabbage within the 
wranty depended upon the fact whether it would 


«luce under proper cultivation. Bristol cabbage, not 


ipon the origin of the stalks upon which it grew. 
See also Hawkins vs. Pemberton, 51 N. Y., 
wARLER 


Henshaw vs. Robbins, 50 Mass. R., 83. 


II. 


The whole controversy in the case at bar 
centred around the question whether the 
goods that defendants in error delivered to 
plaintiffs in error were or were not “* turp- 
entine ™ goods. 


Ph: evidence showed conclusively that there were in 
aiteu well cefine dL - articles of japan ancl 

: spectively denominated as turpentine varnish 

| benzine varnish or japan and turpentine 


ne 1 inish or japan. 


j 


would indicate that these names 
int what they said; that is, a turpentine article, one 
rp ntine: a nD nzine article, One made. of 
turpentine and benzine article, one made of 
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An<«i this Tt substantially the result of the testi- 


\ vitnesses having commercial experience 
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27 
united in so testifying. Thus, Mr. Bailey, a salesman 
for twenty-nine years for C. T. Reynolds & Co., said : 
“ Turpentine japan drier and turpentine copal varnish 
are trade terms and describe well-known articles in the 
trade. The turpentine japan drier should be made of 
gums, linseed oil, red lead, litharge and spirits of tur- 
pentine. An article that contained as one of its con- 
stituent ingredients a substantial proportion of benzine 
would not pass commercially among wholesale dealers 
as a turpentine japan drier; it would not be accepted 
if it contained any benzine. * * * A turpentine 
japan drier should be made of turpentine ; a turpentine 


_and benzine drier, or a 'T. & B. drier is made of using 


half turpentine and half benzine or any other propor- 
tion of either. * * * No person in the trade would 
accept an article having any benzine in it as a turpen- 
tine japan drier” (Rec., p. 31). 

Mr. Page of I. W. Devoe & Co., a merchant of twenty 
years’ experience, said: “The terms turpentine japan 
drier and turpentine copal varnish are commercial 
terms, and in ‘trade describe a well-defined article or 
class of articles. A turpentine japan is known as a 
japan composed of turpentine and japan together. It 
should be composed of oil, turpentine, gum and a drier. 
In trade turpentine: means turpentine. Under no 
circumstances, according to my experience as a mer- 
chant, if a contract or an order was made for a turpen- 
tine japan drier, would it be accepted in the trade as 
filled by a delivery of an article containing benzine” 
(Rec., fol. 72). 

Mr. Chase, a manufacturer and dealer of twenty-five 
years’ experience, said: ‘There is a commercial term 
generally known and recognized among paint merchants 
as turpentine japan drier and another as_ turpentine co- 
pal varnish. ‘The turpentine japan drier is composed 
of one-third linseed oil and gum and two-thirds spirits 
of turpentine with the requisite driers. A japan drier 
having a large percentage of benzine in it would be 


enzine japan drier (Ree., 


this cTensive firm of Harrison 

The irpentine japan drier and 
sh are mmercial terms. A tur- 

f understand it, must contain no 

1 rie} it! i large percentage of ben- 


r . rity (| ns fn benzine 
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The terms turpentine japan 

pentine copal varnish are com- 
merehnants ° they deseribe 

tel. \ turpentine japan drier 1s a 


| spirits of turpentine with 
te that form the drier A turpentine 
eres ntmaere of benzine in it 


s<cribed| as aA turpentine and 


7* te.. ets 
\N tt st lant. himself a man of extensive 
(;ums in japan are important. 
in drier as divided into three 


entine nal Paapan which contains the 

esive qualities, and a drier.” 
f fifte ears experience as a manufac- 
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and half. A B means all benzine; that is, as I con- 
sider it. * * * Fifty per cent. of turpentine and 
fifty per cent. of benzine makes a union or half and half 
ora B and T, as some eallit. An article containing 
resin, 47 per cent. ; turpentine, G per cent. ; benzine, 38 
per cent., and manganese, 7 per cent., and the balance 
miscellaneous substances (this being the analysis of the 
articles delivered, as shown at fols. 76 and 81) would, 
in my opinion, be called a benzine drier” (Rec., fol. 80). 

As plaintiffs in error had received and used up the 
soods before they discovered their adulterated char- 
acter they were not in a position to rescind the contract, 
but were obliged to rely upon their implied warranty 
that the goods were merchantable as turpentine goods 
and in affirmance of the contract. 

This placed them in a somewhat false position so far 
as them defense against Berry Bros.’ cause of action 
against them was concerned, and this rendered any 
mistake by the Court as to the central issue much more 
serious. 

Plaintiffs in error claim that the Court by the error 
referred to in the next point caused a verdict against 
them when the evidence showed conclusively that de- 
fendants in error had not fulfilled their contract and 
were not entitled to recover, and also defeated plaintiffs 
in error and prevented them from recovering the very 
crave damages which the evidence in this case showed 
they had suffered by the fault of defendants in error. 


ITI. 


It was error in the Court to refuse to charge the 
jury as asked for in the request recited in the first as- 
signment of error, to wit, that the evidence showed 
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character of the representations made by the railway 
company which induced the authoyities of the county 
to accept the bond given by the company to complete 
the railway as stipulated in the proposition submitted 
to the qualified voters of the county.” 

This was excepted to. 

The Court (Justice CLirrorD) says: “II. Matters of 
fact are involved in the exception to the second instruc- 
tion. Judges are no longer required to submit a case 
to the jury merely because some evidence has been 
introduced by the party having the burden of proof, 
unless the evidence be of such a character that it 
would warrant the jury to proceed in finding a verdict 
in favor of the party introducing such evidence. 

Ryder vs. Wombwell, Law Rep., 4 Exch., 
a 

‘Decided cases may be found where it is held that 
if there is a scintilla of evidence in support of a case, 
the Judge is bound to leave it to the jury; but the 
modern decisions have established a more reasonable 
rule, to wit ; that before the evidence is left to the jury, 
there is, or may be in every case, a preliminary ques- 
tion for the Judge, not whether there literally is no evi- 
dence,, but whether there is any upon which a jury can 
properly proceed to find a verdict for the party produc- 
ing it upon whom the burden is imposed” (Cases cited). 

‘« Apply that rule to the question before the Court and 
it is clear that the ruling of the Cireuit Court was cor- 
rect, as there is no evidence reported in the transcript 
which would have warranted the jury in finding the 
issues for the defendants ” 

So in the case at bar there was absolutely no evidence 
“ that an article ” (as the Judge charged at fol. LOL) “ of 
which the liquid portion is half turpentine and _ half 
benzine is commercially known as ‘ turpentine japan,’ ” 
nor was it, as he said, for the jury to decide whether 
“an article of which the liquid is composed of equal 
parts of turpentine and benzine, the article commerci- 


(cases cited). 
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IV. 


The Court erred in allowing the defendants in error, 
against the objection and exception of counsel for plain- 
tiffs in error, to give evidence as to how the packages 
or barrels containing the japan or varnish in contro- 
versy were marked by Berry Brothers, and evidence 
also as to the names under which they had been selling 
said articles; and as to the times during which they 
had sold said articles under those names ; and as to how 
extensively they had sold them as recited in the third 
assignment of error. 

All this evidence tended grossly to mislead the 
minds of the jury as to the real question at issue. That 
question was: What were the commercial names under 
which articles such as the one in controversy in this 
suit, were bought and sold in dealings among mer- 
chants. Or, in other words, do merchants, when they 
use the word “turpentine” in connection with the 
words “varnish ” and ‘ japan” in trade, generally refer 
to an article whose liquid ingredients are one-half 
turpentine and one-half benzine? Testimony to the 
effect that defendants in error (Berry Brothers) had 
been in the habit of branding this spurious article 
secretly manufactured by them with the name “ turpen- 
tine,’ and selling it as a turpentine article for along 
series of years, and toa very large number of cus- 
tomers, was simply testimony showing that de- 
fendants in error had successfully practiced their 
frauds for a long time, and had never been caught; and 
could have no legitimate possible bearing on the ques- 
tion as to whether in trade the article they had so 
branded and sold was recognized by merchants to be a 
turpentine article or otherwise. On the other hand, 
by diverting the minds of the jury from the real ques- 
tion at issue, to wit, what was or what was not recog- 
nized by merchants to be a turpentine article, to the 
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Butman at fol. 64, page 28; also evidence of Mr. 
Hooper, fol. 94). It is also in evidence in the testi- 
mony of Charles H. K. Smith, who was a _ practical 
painter employed by the DeWitt Wire Cloth Company, 
a rival of plaintiffs in error, using the same machine 
that they used, that benzine renders varnish and 
japan utterly useless for their purposes. In_ the 
case of Jones vs. Just, Law Reports, 3 Q. B., 
197, the plaintiffs bought from the defendants 
“ certain bales manilla hemp” expected to arrive on 
ships named ; and the hemp was delivered damaged so 
as to be unmerchantable, but still being properly de- 
scribed as ‘‘ manilla hemp.” Held that the vendars 
were liable, and that in such a sale the goods must not 
only answer the description, but must be saleable or 
merchantable under that description. MELLOR, J., in de- 
livering the opinion of the Court, laid it down as a rule 
that where a manufacturer undertakes to supply goods 
manufactured by himself or 1 which he deals, but 
which the vendee has not had an opportunity of inspect- 
ing, 7f is an implied term in the contract that he shall 
supply a merchaniable artic’e. In the case of Mody vs. 
Gregson, Law Reports, 4 Fx., 49, the defendant agreed 
to manufacture and supply 2,500 pieces of gray shirting 
according to a sample, atso much a piece, each piece 
to weigh seven pounds. ‘The goods were manufactured, 
delivered, and accepted by the plaintiffs’ agent as be- 
ing according to sample, and probably were so; but 
the goods contained a substance called China clay to 
the extent of fifteen per cent. of their weight introduced 
into their texture by the manufacturer, for the purpose 
only of making them weigh the contract weight of 
seven pounds ; and the goods were thus rendered un- 
merchantable. ‘The defect was discovered on their ar- 
rival at Caleutta. The Court held that neither inspec- 
tion of bulk nor use of sample absolutely excluded an 
inquiry whether the thing supplied was otherwise in ac- 
cordance with the contract ; and that the facts that the 
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tempt to provide against, consequently the buyer in 
such cases—the seller giving no express warranty and 
making no representations tending to mislead—is 
holden to have purchased entirely on his own judg- 
ment. But when the seller is the maker or manufact- 
urer of the thing sold, the fair presumption is that he 
understood the process of its manufacture and was 
cognizant of any latent defect caused by such process 
and against which reasonable diligence might have 
guarded. ‘This presumption is justified, in part, by the 
fact that the manufacturer or maker by his occupation 
holds himself out as competent to make articles reason- 
ably adapted to the purposes for which such or similar 
articles are designed. When, therefore, the buyer has 
no opportunity to imspect the article, or when, from 
the situation, inspection is impracticable or useless, it 
is unreasonable to suppose that he bought on his own 
judgment, or that he did not rely on the judgment of 
the seller as to latent defects of which the latter, if he 
used due care, must have been informed during the 
process of manufacture. If the buyer relied, and under 
the circumstances had reason to rely, on the judgment 
of the seller, who was the manufacturer or maker of the 
article, the law implies a warranty that it is reasonably 
fit for the use for which it was designed, the seller at 
the time being informed of the purpose to devote it 
to that use.” 

In Macfarlane vs. Taylor, L. R.,1 Se. App., 245, a 
vendor, a manufacturer, sold spirits, to be used in 
barter with the natives of Africa, and of a color to re- 
semble rum. In making it resemble rum they used a 
substance which so alarmed the natives (because it col- 
ored their secretions) as to render the spirits unsalable. 
/Te/d, a breach of the implied warranty that the goods 
should be fit for the specified purpose. 


Vi. 
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otha principle thus stated and referred to, 

ntiffs in error claim that in the case at bar defend- 

in error were responsible for the damages result- 

from their wrongful act, according to the natural or 
| course of things. 

In this case defendants in error are manutacturers of 
the articles they sold; they knew exactly what its in- 
vredients were ; and they purposely adulterated it with 
a large admixture of benzine in order to cheapen it, and 
vet sold it under the name of turpentine, which im- 
plied in commerce that it was a superior article and 
unadulterated ; they kept the knowledge of ingredients 
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secret, not even telling their agent who made the sale, 
nor giving their alleged formula in testimony. 

The actual ingredients appear by the twice proved 
analysis. In selling to plaintiffs in error, they knew 
that the article was to be used to paint wire cloth, 
which use, on account of its being subjected to con- 
stant bending imposes a heavy strain upon the paint. 
They were also told by plaintiffs in error that only a 
turpentine article would answer their purpose, and the 
agent said they could furnish it (Rec., fols. 64 and 65). 

Under these circumstances, the losses that plaintiffs 
in error incurred through the use of this adulterated 
article which defendants in error imposed upon them 
under the name of a good article, must have been 
within the contemplation of the parties in making the 
contract; and defendants in error ought to suffer that 
loss rather than the plaintiffs in error. 

‘ Under such circumstances courts ought not to be 
too precise and exacting in regard to the evidence upon 
which to base a claim for damages resulting from loss 
of future profits.” 

Dart vs. Laimbeer, 107 N. Y. R., 664. 


This was the only rule that would indemnify plain- 
tiffs in error; the loss was easily ascertained by that 
rule, and it was strictly in accordance with the prece- 
dents to apply it in such acase. In the case of White 
vs. Miller, 71 N. Y., 132, the Court say: “ The 

teferee, in fixing the damages, followed the rule laid 
down in Passenger vs. Thorburn, 34 N. Y., 634, 
which was also an_ action for a_ breach of 
warranty, in the sale of cabbage seed. The defend- 
ant in that case warranted the seed to be Bristol cab- 
bage seed, and that it would produce Bristol cabbage. 
The Court held, all the Judges concurring, that the 
plaintiff was entitled to recover the difference in value 
between the crop raised from the defective seed and a 
crop of Bristol cabbage, such as would ordinarily have 
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been produced in the year.in which the seed was to be 
sown. The learned Judge who delivered the opinion 
referred to a large number of authorities as sustaining 
the rule adopted by the Court, and, among others, to 
the case of andall vs. Roper (E. B. & E., 84), in which 
it was held that in an action on a warranty, macle by 
the defendants to the plaintiff, on a sale by the former 
to the latter of seed barley, that the seed sold was 
‘chevalier seed barley, but which’ was, in fact, bar- 
ley of an inferior quality, the plaintiffs, who had resold 
the barley with a similar warranty, could recover of 
their vendors the loss sustained by the sub-vendees, 
measured by the difference between the inferior crop 
produced and that which might have been produced 
from “chevalier” bariey. The case of Passinger vs. 
rn was approved in Wilburn vs. Belloni (39 N. 
53), and was said by the Court to be decisive of the 


he 
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ease then under consideration. In Woolcott vs. Mount 
36 N. J.. 262) and Fleck vs. Weatherton (20 Wis., 
SWZ the rule adopted in Passinger US. Thorburn Was. 
ipproved and applied by the Court. We think the 
ise of Passinger yes, Lhorhurn should be adhered to. 
[t was carefully considered and decided, and we are not 
prepared to say that the rule there adopted is a de- 
} rture trom correct principle. (Jains prevented, as 
sustained, nay be recovered as damages 
for a breach of contract, where they can be rendered 
reasonably certain by evidence, and have naturally 
resuited from the breach ( Vasterton Us, Lhe Mayor, éele., 
7 Hill, 61; Grifin vs. Colver, 16 N. Y., 489 ; Messmore 
The N.Y. Shot und Lead Co., 40 N. Y., 422). But 
contingent or speculative gains or losses, with 
respect to which no means exist of ascertaining with 
any certainty whether they would have resulted or not, 
are rejected, and the jury will not be allowed to con- 
sider them. Can it be said that the damages allowed 
in Lassinger vs. Thorburn are incapable of being ascer- 
tained with reasonable certainty by a jury?” 
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In the case of Wakeman vs. The Wheeler and Wilson 
Manufacturing Company, 101 N. Y. R., 205, where the 
defendants had wi/fully broken their contract with 
plaintiffs, to give them exclusive agencies in Mexico 
for a certain consideration, it was held that plaintiffs 
were not confined to the damages sustained by reason 
of the refusal of the defendant to fill orders actually 
given ; but were entitled to recover such damages as 
they could show were sustained by a total breach of 
contract, and that prospective profits so far as they can 
be properly proved which would have been realized 
but for defendants’ fault, were allowable as damages. 


VII. 


In case this Court shall conclude from the record that 
there was any issue presented by the testimony upon 
the question of whether the article delivered by de- 
fendants in error to plaintiffs in error was an article 
coming within the commercial description of a turpen- 
tine japan or a turpentine varnish, then we insist that 
the Court below erred in refusing to charge the jury as 
requested by plaintiffs in error in their fourth request, 
to wit, that the jury are to determine what in the com- 
mercial world among merchants is the article called 
“ turpentine japan drier” and they are to weigh the 
evidence of experts and witnesses acquainted with that 
line of business, and to determine from the weight of 
testimony, what the article turpentine japan drier is ; 
and if the preponderance of testimony is in favor of 
defining this article as one which does not contain ben- 
zine as one of its substantial constituent ingredients, 
the jury must decide in favor of the defendents, and 
award them such damages as they may have suftered 
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under the rules laid down by this Court (see Four- 
teenth Assignment of Error). 
If we admit for the sake of the argument, that the 
testimony of Mr. Wood is capable of the construction 
put upon it by the Judge in his charge, and that there 
was, therefore, some evidence to go to the jury (contra- 
licting the other evidence offered by plaintiffs in error) 
to the effect that a turpentine article in commerce 
included an article whose constituent ingredients 
were one-half benzine and one-half turpentine ; still 
that evidence was so slight and given in such a contra- 
dictory and uncertain way by Mr. Wood that it was en- 
tirely overweighed by the unanimous testimony of all 
the other witnesses to directly the contrary effect. It 
aust borne in mind that Mr. Wood was. one of the wit- 
nesses of plaintiffs in error, and that defendants in error 
ntroduced no testimony of their own tending to prove 
such conclusion as the Court has drawn from the 
ence of Mr. Wood. There was, therefore, an over- 
whelming preponderance of proof in favor of the posi- 
tion taken by plaintiffs in error, and only the very 
slightest evidence, if any, in favor of the position which 
the Court said had been taken by defendants in error 
ipon this issue ; and plaintiffs in error were at least en- 
titled to have the jury charged as asked for in the fore- 
“ne request; because under the conditions stated that 
request contained an accurate and perfectly fair state- 


ent of the law in this CASe. 


VIII. 


(he Court erred in refusing to charge the jury as re- 
juested by plaintiffs in error in their sixteenth request, 
wit if the sample was not in fact an article an- 


* swering to the commercial description contracted for, 
2. €. (turpentine japan drier and turpentine copal var- 


nish), while appearing to be such, and not’ capable 
of being readily distinguished from such designated 


article by reason.of conceaied defects or constituent in- 


gredients, discoverable only by its use, then it is not 
material whether the articles which were actually de- 
livered, did correspond with the sample, for that of 


itself would not fulfill the contract.” 


See 


Nich ol 


OSs, 


Godts and Josling vs. Kingsford, quoted supra under the 


first point in this brief; and Jody vs. Gregson, quoted 


supra under the fifth point in this brief; //eclbutt vs. 
Hickson, L. L., 7th Ch., 438, and Benjamin on Sales, p. 
853 (Ed. 1889). That this is the law applicable to a 


sale by a manufacturer is evidenced by abundant au- 


thority. 


IX. 


Fifteenth Assignment of Error. 


The plaintiffs in error submit that independently of 


any other view which may be taken of the case at bar, 
the defendants below, in the prosecution of their coun- 
terclaim, had’ the right to establish that articles com- 
mercially recognized as turpentine japan drier and tur- 
pentine copal varnish, in order to be merchantable 


under those designations, required the presence of cer» 
tain recognized constituent ingredients; and that if 
such recognized constituent ingredients did not exist in 
the articles delivered in this case, that the contract was 
not fulfilled ; and instructions to that effect were essen- 
tial to the rights of the plaintiffs in error. 

It is respectfully submitted that the plaintiffs in error 


gave some evidence tending to show that the constit- 
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fur nished U8 pe po of nen pare of turpe ntine and. 
benzine”’ (Rec., fol. 102° 


That the presence of — ingredients will readily 


destroy the merchantability of any manufactured com- 


modity would seem to be a self-evident proposition ; 


and whether rosin or no rosin, gum or no gum, benzine 


or no 
merch 


mercial designation, would seem to be a_ pei 


benzine, as constituent ingredients, : 


well as legal inquiry. 


Sure 
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antability of an article having a recognized com- 
‘tinent as 


ly ifit be a fact, that rosin in any substantial 


proportions was not “a proper constituent in the com- 


modity that is used for the purpose tor which a japan 


drier is used, a jury might with propriety conelude that 


a com 
(Ree., 
signed 


modity contaiming about 47 per cent. 


of rosin 


fol. 81) was not the merchantable commodity de- 


by the contract. Such a result, however, 


possible under the rulings of the Court below. 


Was 1mM- 
The ven- 


dors, under the rulings of the Court below, were permitted 


to evade the 


“a fal 


rule that the article delivered should be 


rly merchantable and salable article under the 


description of turpentine japan drier.” Sands 


weetened 


with molasses may be branded by a vendor as “ sugar ;” 


bat it 


would scarcely be contended that in sue 


h a-case 


a vendee could not show that in order to be merchant- 


able as sugar, the commodity should not contain more 


than a 


maximum amount of sand; or that ; 


t vendor 


might successfully recover his purchase price by prov- 


ing that he had successfully shipped barrels of the 


same adulteration under the brand of A Or 


Yet, if 


ie Sugar. 


the Court ruled properly in the case at bar, an 


article branded as a turpentine japan, but containing 


adulterants that rendered it useless for the 


ordinary 


purposes for which a turpentine japan is used, and 


which would not be accepted among merchants as a 


turpentine japan, might, nevertheless, be 


under 


delivered 


that name and its purchase price recovered. 
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C. G. Burgoyne’s Printing Business, 146-150 Centre St., N. Y. 


Reply to Brief for Plaintiffs in Error. 


The brief filed for Messrs. DeWitt & Son claims error in some 
respects which Messrs. Berry Bros. did not anticipate. There would 
be nothing in them if the entire record were here. ‘There is nothing 
in them if the bill of exceptions is understood. 


I. It was not error for the Court to refuse to charge (fol. 106) 
that the evidence shows without contradiction that goods com- 
pounded of an equal quantity of turpentine and benzine is commer- 
cially designated and generally known in trade as turpentine and 


benzine, or union goods. 


(74) Mr. Wood, a witness for DeWitt & Son, testified on 
cross-examination (fol. 79), ‘‘if an article did not contain more 
than 50°¢ of benzine, it would be called turpentine.” 

Berry Bros. proved that the article in question did not con- 


tain more than 50°¢ of benzine (fols. 96, 97). 


(4) The articles contracted for were defined by sample and 
were to be of a specified quality. They were goods sold by 
Berry Bros under names used by them for years (fol. 95, 97). 
What names other makers of varnish used or what were their 


ingredients was immaterial. 


(c) ‘The testimony of a number of business rivals of Berry 
Bros. upon the subject of what a turpentine article should be 
made of was immaterial. | 

‘The witnesses were only speaking of their own transactions. 
Their testimony showed that there was no uniformity upon the 
subject - that it was a question of price (fols. 71. 79). 

JOHN Bayley, salesman of C. 'T. Reynolds & Co. (fol. 70). 
‘fam not conversant with other houses. When I speak about 
terms used in the trade, | know nothing more than terms used 
by C. 'T. Reynolds & Co.’ 


; 


5 P of F. W. Devoe & Co. (fol. 72). “ There 1s 
1 large variety of names. They all 


rel but we eall them by different names. 


me fol. 73 “A Japan dryer having a large 
f be ne in it would) be commercially described as a 

, —— 
itio ‘IT do not publish a trade list using 


ne Japan dryer and | do not know of any house 
| 7s 6 ' lea) VW of tri other house except my Owl 
the article turpentine Japan dryer consisting of 4. 


| 4 spirits of turpentine. TI know nothing about 


I aE fol. 74 ‘Our house publishes a. price 

L hits t deseribes under designated names the articles 

() does not use those terms turpentine japan 
oerits drye! (1 turp ntine copal varnish.” 

Lhe no evidence, certainly no controlling evidence, 

the effect that goods compounded of an equal quantity of 

a1 | benzine were commercially designated as union 

Mr. Wood. DeWitt & Son's. witness. upon whose testi- 

+) request was based. 7/4 sti fied (fols. 79. Si). hoth WAYS 


Phere is no request by DeWitt & Son to take the case 
t} rs r to have the Court direct a verdict. Wher A 
st go to the jury, the Court 1s under ho obligation to 


t them that as to this or that fact the evidence 1s one wav 


II. It was not error for the Court to permit Berry Bros. to show 


»8). how the barrels containing the articles in question were 


fF » other way was it possible for Berry Bros. to offer evidence 

thie particular goods in cy une stion. B TT Bros. showed that 
ae or “ls were contained in barrels painted rec, ete., ana marked 
tenciiin a particular With (fol. 58). They then showed by Mr. 
seph Berry (fol. 06), that he knew the coods of those brands; that 


had been soll under thos Himes for it number of years ° that 


he made the formula for manufacturing them ten years previously ; 
that from that time the goods had been made and sold extensively, 
according to the formula and under those names ; and it was proved 
(fol. 96), that such goods contained 50% of turpentine. 


III. If there had been error in the instructions of the Court 
upon the subject of damages it would be immaterial, the jury having 
found that Messrs. Berry Bros. performed their contract. 


IV. On examination of the cases upon which Messrs. De Witt & 
Son rely to make out that where goods are sold to be of a specified 
quality, and to correspond with samples they must be of a differen} 
quality, because goods sold by others under similar names are of a 
different quality they will be found not to sustain Messrs. De Witt & 
Son’s contention. 

Suppose that the goods of other makers sold under similar names 
contained only 5 per cent. of turpentine would that permit Berry 
Brothers under their contract to deliver such goods when the sam- 
ples and the goods sold the Wire Cloth Company contained 50 per 
cent. ? | 

Jno. E. Parsons, 
For Berry Bros. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


reas, 22 


JOSIAH H. DE WITT and JOSIAH H. DE WITT, Jr., 
Plaintiffs in Error, 
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JOSEPH H. BERRY and THOMAS BERRY, 


Defendants in Error. 


JNO. E. PARSONS, 
OF Counsel. : 


C. G. Burgoyne’s Printing Business, Cor. Walker and Centre Sts., N. Y. 
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In the Supreme Court of the United States 


JostawH H. Dewirr and Jostan H. DeE- 
WITT, JR., 
Plaintiffs in Error, 
3rief for Defendants 
VERSUS ‘in Error. 
JosEPH H. Berry and THomas Berry, 
Defendants in Error. 


Error TO THE Crrcuit Court oF THE UNITED STATES FOR THE 
SOUTHERN District oF New York. 


Messrs. Berry Bros., defendants in error, sued in the Marine 
Court, an inferior Court of the City of New York, to recover $1,687.50 
and interest for japan dryer and varnish (copal) sold and delivered to 
Messrs. J. H. Dewitt & Son, plaintiffs in error, between November 
9th, 1881, and May 15th, 1882. 

Vide, Complaint, pp. 2 and 3. 
Written Contract, p. 15. 
Bill of Particulars, p. 7. 


Dewitt & Son answered denying that the merchandise contracted 


for was delivered. 

For a counterclaim they alleged that Berry Bros. fraudulently 
‘substituted inferior articles for those contracted for; that they, 
Dewitt & Son, supposed that they were the articles contracted for, 
used them in.their wire cloth factory, and that by reason of the 
fraudulent character of the goods Dewitt & Son manufactured wire - 
cloth that was so injured by the goods which was used in painting, 
that some were returned by purchasers; and some, purchasers 
refused to pay for, to their damage $10,000 and upwards. 

| lide answer of DeWitt & Son. pp. 8—9. 


in the Supreme Count of tte United Slates, 


ee 


Jostaw H. Dewrrr and Jostan H. DE- 
WITT, JR., 
Plaintiffs in Error, | 
\Brief for Defendants 
VERSUS / in Error. 


JosEPH H. Berry and T'Homas Berry, 
Defendants in Error. 


Error To THE Crrcourir CourT OF THE UNITED STATES FOR 
SOUTHERN District oF NEw York. 


Messrs. Berry Bros., defendants in error, sued in the Marine 
Court, an inferior Court of the City of New York, to recover $1,687.50 
and interest for japan dryer and varnish (copal) sold and delivered to 
Messrs. J. H. Dewitt & Son, plaintiffs in error, between November 
9th, 1881, and May 15th, 1882. 

Vide, Complaint, pp. 2 and 3. 
Written Contract, p. 15. 
Bill of Particulars, p. 7. 


Dewitt & Son answered denying that the merchandise contracted 
for was delivered. 

For a counterclaim they alleged that Berry Bros. fraudulently 
substituted inferior articles for those contracted for; that they, 
Dewitt & Son, supposed that they were the articles contracted for, 
used them in their wire cloth factory, and that by reason of the 
fraudulent character of the goods Dewitt & Son manufactured wire 
cloth that was so injured by the goods which was used in painting, 
that some were returned by purchasers; and some, purchasers 
refused to pay for, to their damage $10,000 and upwards. — 

Hide answer of DeWitt & Son. pp. 8—9. 


eee ae 


Being called upon to furnish the particulars of their claim, De 
Witt & Son by a sworn bill alleged that it consisted in damage to the 
amount of one-half a cent a square foot on 3,500,000 square feet of 
wire cloth, the amount of the claim being thus increased from the 
£10,000 asserted in the answer, to $17,500. . 

Vide De Witt & Son’s B ill of Particulars, p. 11. 


Upon the trial De Witt & Son were permitted to amend or change 
} 


their claim, which they did as follows: 


130,000 feet of wire returned or on hand, at one-half 


cent per foot ih eneneie ee ee ee ee ..... $2,150 UO 
Depreciation in charac - r of oni one cent a foot..... 4,300: 00 
Special loss of three cents a square foot on 75,000 square 

feet of figured cloth ........... + ine tense ce ee we 2,200 00 
SE re mee mn mee errs 


~ $18,650 OO 


The action was tried before Mr. Justice N. SHIPMAN. 

The trial began on Oetobe r 23, 1885, and continued until Novem- 
ber 6, 1885 (fol. 37). 

De Witt & et subsequently impugned the conduct of the 
foreman of the jury, alleging (pp. 55, 56; the allegations were 
proved to be impossible, pp. 57, 58), that on the second day of the 
trial he showed great impatience, and that on the third day he was 
engaged in intimate and earnest conversation with one of the defend- 
ints, in the course of which he said that he had had a very pleasant 
time on a fishing exeursion with his brother; and in reference to 
their claim saying that it would never be allowed. 

The jury having rendered a verdict in favor of Berry Bros., for 
the full amount of their claim, De Witt & Son moved for a new trial 
upon exceptions and for pretended misconduct; and their motion 
Laving been denied, sued out a writ of error to this Court. 

The contract was In writing, and reads as follows: 


a mig Wire Window-Sereen Cloth Manufactory. Office «& 
Fact atom 1211 De Kalb Avenue. J..H. De Witt, J. H. 
Le WW itt. - Ir... proprietors. 

Brook yn, N. Y., June 24th, 1881. 


We he reby agree to deliver to Messrs. J. H. De Witt X Son. at 


o 


their factory in Brooklyn, in N. Y., eighty (80) barrels of japan and - 
twenty (20) barrels of varnish within one year from date, these goods 
to be exactly the same quality as we make for the De Witt Wire 
Cloth Company of New York, and as per sample bbls. delivered. 

Turpentine copal varnish, at 65c. per gallon. 

Turpentine japan drier, at 55c. ¥ " , 

Each shipment to consist of eight (8) barrels japan and two (2) 
barrels varnish, to be made once a month, commencing September 
next. 

Terms on each shipment, six months, without interest. 

Berry Broruers, 
Per A. Hooper, Manager. 


We hereby accept the above proposition. 
J. H. De Wirr & Son. 
Brooklyn, June 24th, ‘81. 


Berry Brothers proved that the goods were exactly the same 
quality as made for the De Witt Wire Cloth Company of New York, 
and as per sample barrels delivered ; that the sample barrels (fol. 
43), were borrowed of the De Witt Wire Cloth Co., and that the 
coods delivered were taken indifferently and without selection, from 
car loads some of which went to the Company, and others to De Witt 
' & Son (fol. 44). 

There was no evidence worth considering to the contrary (Charge, 
fol. 100). 

Berry Bros. also proved that the goods had been made and sold 
by them under the names mentioned in the contract for a number 
of years; that they were manufactured from a formula adopted ten 
years previously, and had been sent all over the country (fol. 97) ; 
and that they contained 50% of turpentine and 50°% of benzine ; 
that the percentage had never varied (fol. 96). 

De Witt & Son claimed the right to enlarge the written contract by 
parole proof that there was a warranty that the goods sheuld be 
suitable for their manufacture. They also contended that there 
was’ an implied warranty that the goods were merchantable 
and fit for the manufacture for which they were designed (fol. 46). 

They were permitted (fol. 47) to prove what was said at the time 
of the contract as to the purpose for which the goods were intended 
(fol. 65). ) 

De Witt & Son, in support of their counterclaim as finally set 
forth in their amended answer (p. 12), claimed that of 5,500,000 feet 
of wire cloth upon which they claimed to have used Berry Bros.’ 


. 
sre nthe sania pei 


ro. oe oon ery 


varnish and dryer 430,000 feet were either on hand or returned as de- 
fective, and that on 75,000 square feet of figured cloth alleged to be 


fan expensive kind there was a special loss. 
The claim of De Witt & Son resolved itself into the contention 
that for the sixty-five cents per gallon for varnish and _ fifty-five 


cents per gallon for dryer, the prices mentioned in the contract (fol. 


12). they were entitled to a high priced article made exclusively of 


turpentine. 
They examined chemists (fols. 76-80) to show that in samples of > 
rnish and dryer submitted by them to the chemists (Berry Brothers 
sputed their fairness), the proportion of turpentine was much less 
Berry Bros. proved to have been put in the articles delivered. 
One of De Witt & Son’s witnesses testified that if the article did 
t contain more than fifty per cent. of benzine, it was called tur- 
pentine in the trade (fol. 79). To meet the claim that (according to 
the disputed analysis) the japan and dryer upon .some of the ‘wire 
th upon which De Witt & Son asserted that the Berry Bros’. 
nar d dryer had been used contained benzine in excess, and was 
ene] lly bad. Berry Bros. showed by De Witt X Son’s witnesses 
that the latter used benzine to clean the rollers on which they rolled 
the wire (fol. 68); that thev used adulterated paint (fol. 68) ; that only \ 
ten minutes was given to drying the painted cloth, and that although ? 
it did not come out sufficiently dry it was rolled as soon as it came 
it (foils. 68-69). And in answer to De Witt & Son’s claim that | 
shen they ceased using the Berry Bros’. dryer and varnish they 
oplished better results, Berry Bros. showed that De Witt & Son 
ged their process. , 
The position of Berry Bros. was that by the contract they were 
eompelled to furnish articles which corresponded with the 
samples and which were exactly the same quality as those being 
shed to the Wire Cloth Company under the name of turpentine 
ypal or varnish and turpentine japan dryer, and that it was quite 
terial what proportion of turpentine they contained or whether 
mitre d anv. 
Phe learned Judge charged the jury (fol. 99) that by the contract 
Berry Bros. “agreed to furnish the defendants goods of exactly the ? 
: mality as were then being made for the De Witt Wire Com- 
f New York and as samples delivered.” But he furthermore 
rreed, Berry Bros. claiming that in this respect the charge was 
favorable to De Witt & Son, that the articles were to be | 


those “ respectively commercially known as Turpentine Japan Dryer 
and Turpentine Copal Varnish.” | 

The learned Judge left it for the jury to say (fol. 102) whether 
the articles furnished were commercially known as turpentine ; were 
composed of equal parts of turpentine and benzine. 

The jury, by their verdict, found in accordance with the testi- 
mony for Berry Bros., that the articles did not contain more than 
50 % of benzine, and that that entitled them commercially to be 
called turpentine, and that they corresponded with the samples 
and were exactly of the same quality as articles being delivered 
to the Wire Cloth Company. 

sy exceptions to the charge and to refusals to charge as re- 
quested, De Witt & Son raise a multitude of questions. ‘They sub- 
mitted twenty-two requests as to which they except (pp. 50 to 54, 
ete. ). 

They all come down to the claim by DeWitt & Son: 

1. That Berry Bros. guaranteed the varnish and dryer to be suit- 
able for their (De Witt & Son’s) manufacture. 

2. That parol evidence was competent to make out such a 
cuarantee, if it was not proved by the contract itself. 

d. That Berry Bros. guaranteed that the goods were merchant- 
able eal salable (fol. 107). 

4, That they guaranteed that they were free from adulteration, 

e., benzine (fol. 108). 
That although the goods corresponded with the samples, they 
did not fulfill Berry Bros.’ contract, if they did not answer the usual 
commercial description of “turpentine japan dryer” and “ turpen- 
tine copal varnish.” 

6. That the presence in the _—" of adulteration not. a constit- 

uent of a merchantable article is a fraud. 


Berry Bros. maintain that the charge correctly instructed the 
jury as to the law of the case; that it was not error for tlie Court to 
decline to phrase its charge in language furnished by De Witt & Son 
(NV. IW. Insurance Co. vs. Muskegon Bank, 122 U.S., 501) ; and that 
in cases where the substance of requests was not charged, the request 
erroneously stated the law. 


First. Where goods are sold by sample, and particularly where 
the contract requires that they shall be of the same quality as other 


er ee ee 
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specified goods of a designated description, the: obligation of the 
seller is discharged if the goods are of the agreed quality and corre- 
spond with the sample. | 


Sands va Tay lor. 5 Johns.. 30D, 410: 
By roe Covrr, Kent, C. J.: “ Tho sale by sample was not a war- 
ranty as to the soundness of the cargo, nor was it so understood by 
nestios [he cargo corresponded with the sample in quality of 
rain, and that was all that was intended by the exhibition of the 


Second. In the case of the sale of an article of an agreed 
ality, there is no warranty that it shall answer the particular pur- 
se intended by the buyer. 


Beck vs. Sheldon, 45 N. Y., 365: 


Head Note. “ Where a manufacturer of goods, which are known 
the market and the different qualities distinguished by certain 


rs, contracts to sell and deliver goods from his factory of cer- 


, numbers. in an action upon the: contract it is not material 


hether the goods delivered are of equal or inferior quality to those 
rres} onding numbers manufactured at other factories, or whether 
sree yt ire no; merchantable . ; 


Third. Where goods are sold by sample and the contract speci- 

s the quality it is immaterial whether the goods delivered are or 
t merchantable o1 salable. | 

An ther rnle would lead to the absurdity that by a contract for 

which was defined by name, and the quality of which was 

sample and by special requirement, the seller was com- 

leliver a merchantable or salable article, when the article 


ras neither the one nor the other. 


Vu Upon a sale of hops by the sample with a warranty 
t the bulk of the commodity answered the sample, the law does 
mplied warranty that the commodity should be mer- 
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Jones vs. Just, L. R., 3 Q. B., 197: 


By THE Court: ‘‘ Where a known, described and defined article is 
ordered of a manufacturer, although it is stated to be required by 
the purchaser for a particular purpose, still, if the known, described 
and defined thing be actually supplied, there is no warranty that it 
shall answer the particular purpose intended by the buyer. — 

Vide also 

Benj. on Sales, § 987. 


Fourth. Where a buyer purchases by sample he is entitled to 
and he must take goods which correspond with the sample. If 
goods which correspond with the sample are defective or not suit- 
able for his purpose, he cannot complain. 


Chandler vs. Hopkins, 4 M. & W., 398: 

The plaintiff, being a manufacturer of furnaces, received from 
appellant, a brewer, the following order: “Send me your patent 
hopper and apparatus to fit up my brewing copper, and your smoke- 
consuming furnace.” 

Held, that there was no implied warranty that the furnace sup- 
plied should be fit for the purpose of a brewery, that the defendant 
having defined by their order the particular machine to be suplied, 
the plaintiff performed his part of the contract by supplying the par- 
ticular machine. 


Fifth. Parol evidence is inadmissible to vary a written con- 
tract or to add a warranty not contained in it. 


Mumford vs. McPherson, 1 Johns., 414: 

By THE Court: “ The warranty alleged to have been made was 
that the ship was copper fastened. Upon the trial, the bill of sale 
was produced, which contained no such warranty. The plaintiff 
then offered to prove by parol that one of the defendants, after the 
bill of sale was executed, and before it was delivered, did to a ques- 
tion put by one of the plaintiffs, express himself to the effect of the 
warranty contained in the declaration, «e. 3 

Admitting a parol warranty to have been fully proved, no action 
could have been maintained upon it. The contract between the 
parties was reduced to writing, and contained in the bill of sale, 
and recourse must be had to that instrument to ascertain its extent.” 
Plaintiffs nonsnuil, 


ise for the plaintiffs in error is without merit. 


Sixth. |)» 


nlings of the Court, Berry Bros. were compelled to 
jury that the articles in question contained at least fifty 
t t turpentine, notwithstanding that the contract require- 
is only that they should be the same as those 
the Wire Cloth ¢ ompany. 

‘s answer was that this proof was contradicted by an 
unples, made after an interval long enough for the 
f the turpentine, a very fugitive article, and any excess 
which could be accounted for as being contributed 
Witt & Son’s use of benzine. That issue the jury decided in 


Berry Bros., under instructions of which in that regard 


therefore, either not in dispute, or which, if con- 


LD 

s accepted by the jury, Berry Bros. have established 
s delivered corresponded with the sample, were of the 

+. nel forthern ore. lid contain v0"% of turpentine. 
| posit f De Witt & Son is that notwithstanding this they 
tit ti mtract to a high priced coach varnish which 
. nd sells for several times the price in question ; 
to hold Berry Bros., as guarantors that such varnish 


t De Witt & Son's manufacture. To bring about this result, 


the contract a warranty which, by offer- 


» 7? 17 7) 
timony to prove it, they recognized it did not contain. 
\ } 4rice ty rrmits 
Seventh. The motion for a new trial was properly denied. 
if 3s of t affidavits of De Witt & Son, upon which 
were incredible. They were flatly denied, 
bb thie answering uflidavits to be impossible. 
; - art mh re Vw‘ ot eonrrove rted facts. even where 
' = tie iv. might re ach an opinion different to 


fiddavits of De Witt & Son to the effect that on the 
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secoud and third days of the trial, they learned of matters which 

_ protected them against having their case tried before the jury were 
true, the law will not for one instant tolerate that a party may go on 

for ten days with the trial, take his chance of the result and, when 

beaten, for the first time complain. 

Fou vs. Hazelton, 10 Pick, 275. 

Gale vs. N. Y. C. R. R. Co., 13 Hun, 1. 

Valiente vs. Bryan, 66 How., 302. 


Eighth. The explanation of the case is obvious. 

De Witt & Son used for painting their wire cloth the lowest 
grade of adulterated paint. They purchased from Berry Bros. the 
cheapest grade of dryer and varnish. They tried to use the dryer to 
eke out their paint instead of using it only asa dryer. They used a 
process which they subsequently discarded. They rolled up the 
painted cloth before it was dry. | 

On some of the cloth (430,000 feet out of 3,500,000 at the most), 
the paint cracked. They seek to hold Berry Bros. for injury to the 
entire 3,500,000 feet. 

The jury had no-choice but to treat the whole claim as a sham and 
a fraud, as it was. Naturally they were impatient to waste two weeks 
upon so baseless and unfounded a case. The case was submitted to 
the jury on a charge unduly favorable to De Witt & Son, the jury 
promptly found in favor of Berry Bros., and the judgment should be 
affirmed with costs. 

JNo. EK. Parsons, 
Of Counsel for Defendants in Error. 
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AUGUST F. ARNDT, SR., ET AL. VS. NATHAN K. GRIGGS. 1 


1 Pleas before the Honorable David J. Brewer, judge of the cir- 

cuit court of the United States for the eighth circuit and 

district of Nebraska, and the Honorable Elmer 8. Dundy, judge of 

the district court of the United States for the district of Nebraska, 
sitting in said circuit court, at the May term, A. D. 1888. 


Be it remembered that on the 20th day of December, 1887, a peti- 
tion was filed in the office of the clerk of said circuit court; which 
said petition is in words and figures following, to wit: 


In the Circuit Court of the United States in and for the District of 
Nebraska. 


NATHAN K. Griaas 
Us. Rie as 
Avaust F. Arnpt, AuGcust F. ARNpT, Jr., and Rossa 3 cneseomt: 
REUTHER. 

The plaintiff avers— 

1. That he is a resident and citizen of the State of Nebraska. 

2. The defendants, August I. Arndt and August I. Arndt, Jr., are 
residents and citizens of the State of Nebraska, and that the defend- 
ant, Rossa Reuther, is a citizen and resident of the State of lowa. 

3. That the value of the property involved in this controversy and 
described in the fourth paragraph of this petition and the amount 
in dispute in this action exceed $4,000.00, exclusive of interest and 
costs, 

4. That the plaintiff is the owner and entitled to the immediate 
possession of the following-described real estate, situate in Lancaster 

county, Nebraska, to wit: 
2 The south half of the southeast quarter of section four (4) 
and the north half of the northeast quarter of section nine (9), 
all in township eleven (11) north, of range eight (8) east; and that 
his title to said premises and his right to the possession thereof are 
based upon the following facts: 

December 6th, 1860, the said premises were conveyed to one 
Michael Hurley by the Government of the United States. | 

November 16th, 1886, the said premises were duly conveyed to 
this plaintiff by said Michael Hurley, and plaintiff is still the legal 
owner thereof. 

5. That the defendants, August I. Arndt, Jr.,and Rossa Reutber, 
claim to be the owners of said premises, and the defendants herein 
are in possession thereof and refuse to allow plaintiff to take or have 
possession of the same, basing their claim to such title and posses- 
sion upon the following facts, viz: 

February 2, 1878, the treasurer of Lancaster county, Nebraska, 
made.a pretended tax deed to one Charles L. Flint for the said 
premises, which said pretended conveyance was and is void and con- 
ferred no title whatever to said premises upon the said Flint. 

1—1150 
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August 14, 1885, said August F. Arndt, Jr., conveyed whatever 
interest in or title he had to the said premises to defendant, Rossa 
Reuther; and— 

6. That the defendant, Rossa Reuther, claims to be the legal owner 
of the premises in controversy under and through the said proceed- 
ings and decree appearing in Exhibit “A,” hereto annexed, and the 
defendants herein are in the possession of said premises and refuse 
to surrender the same to plaintiff, claiming the right to such posses- 
sion by force and virtue of such proceedings and deeree and the 
said several conveyances made by the said Flint and his grantees 
hereinbefore set forth. 

Wherefore plaintiff prays judgment for the delivery of the pos- 
session of the premises in controversy and the costs of this suit. 

J. A. SMITH & 
GRIGGS & RINAKER, 
Att'ys for Plaintiff. 
Oo STATE OF oe saga 
88 : 
Gage County, i 
Nathan K. Griggs, being sworn, says that he is the plaintiff in the 
above-entitled action, and that the facts stated in the foregoing peti- 
tion are true as he verily believes. 
NATHAN K. GRIGGS. 
Subscribed in my presence and sworn to before me this 23rd day 
of December, 1887. 
[SEAL. | | J. E. COBBEY, 
) Notary Public. 


Attached to said petition is Exhibit A, in words and figures fol- 
lowing, to wit: 


3223, K., 123. FLINT vs. HARLEY, &C. 
) b] 


Pleas before the Hon. 8S. B. Pound, judge of the district court of 
the second judicial district, held within and for the county of Lan- 
easter and State of Nebraska, at the May, A. D. 1882, term of said 
court, begun and held, in the city of Lincoln, in the county of Lan- 
caster and State aforesaid, on the 16th day of June, A. D. 1882 (that 
being the 25rd day of the May, A. D. 1882, term of said court)— 
were present, Hon. 8S. B. Pound,judge; Gran Ensign, sheriff, and A. 
D. Burr, clerk—were liad and done, amongst other proceedings, the 
following, to wit: 


In the District Court of Lancaster County, Nebraska. 
CHARLES L. Fuiint, Plaintiff - . ie 
bab te Petition in Equity. 
Ss t ° ° : » 7 
~ Petition filed March 
Micuaet Hariey and MicHaEL HURLEY, { 
, 27, 1882. 
Defendants. 


Your petitioner, Charles L. Flint, respectfully shows to this 
6 honorable court that he is the absolute owner in fee simple 
of the following-described real estate, situated in Lancaster 


> 


‘ NATHAN K. GRIGGS. 
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He therefore brings this suit to quiet and determine his title to 
said lands, and prays that his estate may be established against the 
adverse claims of the said defendants; that his title thereto 
§ may be quieted and determined As against each and all of 
said defendants and all persons claiming through or under 
them or either of them, and that they and sach of them and all 
persons claiming through or under them or any of them be forever 
barred, estop ped, and foreclosed from setting up any title, estate, or 
lien in or to said lands or any part thereof at law or in equity, and 
for such further and other relief as to the court may seem just and 
equitable and for his costs; or if for any reason this court should 
hold that said tax deeds are invalid, illegal, or void your petitioner 
prays that he be given and awarded a first lien on each of the said 
tracts paramount and superior to all claims, interest, lien, or estate 
of the said defendants or any of them for the several amounts paid 
thereon as taxes and costs, as above set forth, with interest on the 
said several sums paid before the issuance of deed at the rate of 
forty per cent. per annum from the dates of the several payments 
thereof to February 5, 1878, and that on the sum total thereof and 
on all taxes paid subsequent to the deed, with the costs of the deeds, 
$2.00, added, the rate of 20 per cent. per annum from the date of 
the deeds until the sums shall be paid and _ satisfied and _ his costs 
in this behalf expended, and for such other and further relief as to 
this court may seem just and equitable and for the quieting of the 

title to the said lands. 

RICKETTS & WILSON, 
Attorneys for the Plaintiff. 
STATE OF NEBRASKA, 
Lancaster County, .” 


H. H. Wilson, being first duly sworn, deposes and says that he is 
one of the attorneys 6f the plaintiff in this action; that the said 
' plaintiff is a non-resident of the State of Nebraska and is now 
9 absent therefrom ; that the afhant knows the contents of the 
foregoing petition, and that the matters and facts therein set 

forth are true, as he verily believes. 


H. H. WILSON. 
Sworn to before me and subscribed in my presence on this 23rd 
day of March, 1882. 
[SEAL. ] W. J. WEBER, 
Notary Public. 
3223, K, 123. FLINT vs. HARLEY 
Summons. Filed Mar. 30, ’82. 
THe STatTe OF NEBRASKA, } 
| - 8s. 
Lancaster County, j 
The State of Nebraska to the sheriff of said county, Greeting : 
You are hereby commanded to notify Michael Harley and Michael 
Ilurley, defendants, that they have been sued by Charles L. Flint, 


VS. NATHAN K. GRIGGS. 


ond judicial district in and 


iat unless they answer, by the 
said plaintiff filed against 


} 


Y tition will be taken 
lingly. You will make due 
he 10th day of A pril, A. D. 


urt, at Lineoln, this 27th day 


1. D. BURR, Clerk, 
By LYMAN WOOD, Deputy. 


Michael Harley etal. Sum- 


ve 123. Returnable April 10, 
ittorney. Filed Mar. 30, 1882. 


iot find the within-named 
y balliwick. 


GRAN ENSIGN, Sheriff, 
S. M. MELIOCK, Deputy. 


Filed Mar. 31, ’82. 


/ 


neaster County, Nebraska. 


LIN ) 


Nive HAEL Hurry. } 


on his oath says he is one 
plaintiff; that as such 
h, 1SS2, filed the plaintiff's 
intv and State against said 
object and prayer of said 
lare the same in the plaint fT, 
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and the treas- 
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11 3223, K, 123. F Lint vs. HARLEY. 


O kaka) 


to collect the same; that on the 15th day of October, 1875, 
the treasurer of said county, C. C. White, sold the first above-de- 
scribed premises to plaintiff for $21.68 and the second above-de- 
scribed premises to plaintiff for $25.70; that the defendant and all 
other persons failed to redeem said premises from said sale at any 
time prior to the expiration of redemption or any time thereafter ; 
that on the Sth day of February, 1875, the treasurer of said county, 
said sale being still unredeemed, issued: his deed therefor to this 
plaintiff, which plaintiff immediately placed of record in said 
county, and thereupon claims title to said premises ; that he has paid 
all taxes upon said premises since said sale; that defendants and 
each of them claim some interest 1n or to said premises by virtue 
of patent from the United States, or through or under such patent 
has, as affiant is advised. 

aintiff asks that said defendants may be estopped, barred, and 
forever foreclosed from setting up any title, estate, or lien in or to 
said lands; that the title to said premises may be declared and 
quieted in said pl’ff as against said defendants and each of them, 
and for such other, further, and different relief as equity may 
require. , 3 

Affiant further says that said defendants are non-residents of Ne- 
braska, and service of summons cannot be made within said State 
upon either of them. Wherefore plaintiff prays for service upon 
said defendants by publication. 


A. C. RICKETTS. 


Subscribed in my presence and sworn to before me this 29th day 
of March, 1882. 


[ SEAL. ] L. W. BILLINGSLEY, 
Notary Public. 
12 Journal “HH,” Page 499. 
CHARLES L. FLINT 
vs. Sea, Ma, Lae. 
MicHaAEL Hartey & Micnart HURLEY. 

Now comes the plaintiff, by his attorneys, and the defendants, 
each and every of them, being in default for want of answer and 
demurrer, the court finds the allegations of the petitioner are con- 
fessed by them to be true. 
Tue STATE OF NEBRASKA, | 

Lancaster County, j 


Affidavit of Publication. 


Ss . 


H. D. Hathaway, being duly sworn, deposes and says that he is 
one of the publishers of the Nebraska State Journal, a newspaper 
published daily and weekly and of general circulation in the county 
of Lancaster and State of Nebraska, and that the attached notice was 


SATHAN K. GRIGGDS. 


k< consecutively, the first in- 


1882 
H. D. HATHAWAY. 


lof re me tlhis 2th day ’ 


C LEONARD, 
Notary Public. 


yn. Filed May 


will take notice 
[L.. Flint, plaintiff 
urt ol Lancaster 
: the object and 
in the plaintiff the 
The north half of 


south- 
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plaintiff was in possession of the real property described in the pe- 
tition, and that he has the legal estate in and is entitled to the pos- 
session of the same; that neither the defendants nor any one of them 
have any estate in or are entitled to the possession of said real estate 
or any part thereof, and that the plaintiff ought to have his title 
and possession quieted as against each and every one of said de- 
fendants, as prayed for in his petition. | 

It is therefore ordered, adjudged, and decreed that the title and 
possession of the said Charles L. Flint to all and singular the prem- 
ises in the petition described, to wit, the north half of the northeast 
quarter of section nine, township eleven north, of range eight east, 
6th P. M.,and the south half of the southeast quarter of section four, 
in township eleven north, of range eight east, in Lancaster county, 
Nebraska, be, and the same hereby are, quieted as against the de- 
fendants and each and every one of them and all persons claiming 
under them or any of them; and said defendants and each and 
every one of them and all persons claiming under them are hereby 
forever enjoined from setting up any claim to said premises or any 
part thereof adverse to the title and possession of said Charles L. 
Flint thereto or in any manner interfering with his use and enjoy- 
ment of the same. It is further ordered that the said plaintiff re- 
cover from the said defendants his costs herein expended, taxed at 


$22.10. 
S. B. POUND, Judge. 


15 Certificate. 


THe STATE OF NEBRASKA, 
Lancaster County, f 88. 

[, E. R. Sizer, clerk of the district court, second judicial district of 
Nebraska, in and for said county, do hereby certify that the above 
and foregoing is a true and correct copy of the complete record in a 
cause in said court wherein Charles L. Flint is plaintiff and Michael 
Harley et al. are defendants, as the same appears fully upon Complete 
Record “Q,” commencing at page 525 of the records of said court, 
and now in my charge remaining as clerk aforesaid. 

In testimony whereof I have hereunto set my hand officially and 
attaclied the seal of said court, at Lincoln, this 15th day of October, 
A. D. 1887. ! 

[SEAL. ] ki. R. SIZER, Clerk D. C. 


Fees, $3.00. 


Upon the back of said petition appear endorsements in words and 
figures following, to wit: No. 152,M. Nathan K. Griggs vs. August 
Kk. Arndt, August IF. Arndt, Jr.,and Rossa Reuther. Petition. Filed 
Dec. 20, 1887. Elmer D. Frank, clerk. J. A. Smith and Griggs & 
Rinaker, att’ys for plaintiff. 


Thereupon, afterwards, to wit, on the 25th day of February, 1888, 
separate plea in abatement was filed in said case; which plea is in 
words and figures following, to wit: 
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herein, was argued and submitted to the court on behalf of said de- 
fendants; whereupon the court takes the same under consideration. 


Thereupon, afterwards, to wit, on the 15th day of May, 1888, de- 
murrer to plea in abatement was filed in said case ; which said de- 
murrer is in words and figures following, to wit: 


In the Circuit Court of the United States for the District of Nebraska. 


NATHAN K. GRIGGS 
US, 
Avucust F. ARNoptT e al. 


Demurrer to Plea of August F. Arndt 
and August F. Arndt, Jr. 


Comes now the plaintiff, Nathan K. Griggs, and demurs to the 
defendants” plea in abatement filed in this action for the reason that 
the said plea does not state facts sufficient to entitle defendants to 
the relief prayed, and for the reason that said plea does not state 
facts sufficient to show a want of jurisdiction of this court to try the 
issues raised in plaintiff’s petition against said defendants. 

J. A. SMITH anpb 
GRIGGS & RINAKER, 
Att’ys for Puff. 


Upon the back of said demurrer appear endorsements in words 

and figures following, to wit: No. 182, M. Nathan K. Griggs vs. 

August F. Arndt e¢ al. Demurrer to plea in abatement. 

18 Filed May 15,1888. Elmer D. Frank, clerk. Griggs & Rin- 
aker, att’ys for pl’tt. 


Thereupon, afterwards, to wit, on [at] the said May term of said 
court, on the 19th day of June, 1888, the following proceedings were 
had and done in said cause, as appears of record on folio 876, 
Journal “M” of said court, to wit: 


NATHAN K. GRIGGS ) 
6 
wo 


US. 


] 
Avuaust F. ARNptT eé¢ al. { 


This cause having been heard on the plea in abatement of the 
defendants heretofore filed herein, the court, after careful considera- 
tion thereof and being fully advised in the premises, doth now, on 
this day, order and adjudge that said plea in abatement be, and the 
same is hereby, overruled. Defendants are ruled to answer in twenty 
days and plaintiff to reply in thirty days. Cause continued. 


Thereupon, afterwards, to wit, on the 19th day of June, 1888, de- 
murrer was filed in said case; which said demurrer 1s 1n words and 
figures following, to wit: 
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In the Cireuit Court of the United States, District of Nebraska. 


NaTtHaAN K. Griaas, Plaintiff, ) 

vs. 

Avuaust F. Arnot, Sr., Aucusr Arnpt, Jr., Rossa Reutuer, { 
| Defendants. J 


This cause came on for hearing before the Honorable David J. 
Brewer, circuit judge, and Elmer 8. Dundy, district judge, on this 
12th day of Nov., 1888, upon the demurrer of the defendants to the 
petition of the plaintiff filed herein, and said cause is argued by 
counsel and submitted to the court; and thereupon, it appearing to 
the court from the petition of plaintiff and defendants’ demurrer 
thereto that Dec. 6th, 1860, the premises in controversy, to wit, 160 
acres of land in Lancaster county, Nebraska, were conveyed to one 
Michael Harley by the Government of the United States. 

November 16th, 1886, said premises were duly conveyed to plain- 
tiff in this action by said Michael Harley, and said plaintiff bas 
not since conveyed said premises to any other person. 

Feb’y 3d, 1878, the treasurer of Lancaster county, Nebraska, made 

a pretended tax deed of said premises to Charles L. Flint, 
21 which said pretended conveyance was and Is void and con- 
veyed no title to said Flint. 
Jan. 14th, 1881, the treasurer of said county made a _ pretended 
tax deed to one J. B. Upham for the said premises, which said 
pretended tax deed was and is void and conveyed no title to said 
Upham. 

May 3d, 1881, said Upham quitclaimed his interest in said prem- 
ises to said Flint. March 27, 1882, the said premises being vacant 
and unoccupied lands, the said Charles L. Flint commenced an action 
against the above-named Michael Hurley to quiet his, said Flint’s, 
title to said premises, as provided by sec. 57 of chapter 73 of the 
Compiled Statutes of Nebraska, and thereupon, in order to procure 
service upon said Ilurley, made affidavit that said Hurley was a 
non-resident of tie State of Nebraska; whereupon service on said 
Hurley was had by publication in the manner provided by sections 
77 to 80, inclusive, of the Code of Civil Procedure of the State of Ne- 
braska. 
~ June 16,1882, the said district court of Lancaster county, Nebraska, 
ordered, adjudged, and decreed tliat the title and possession of the 
suid premises were in the said Charles L. Flint, and further decreed 
that the title of said Flint to said premises should be quieted as 
against said Hurley and all persons claiming through or under 
him and forever enjoining the said Hurley and all persons claiming 
through or under him from setting up any claim to said premises: 
or any part thereof adverse to the title or possession of said Flint 
or in any manner interfering with his use or enjoyment of the 
same. 

Said decree is still unreversed. 

Said Hurley has never been a citizen or resident of Ne- 
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] 


sonam or an action in rem when drawn in question in the Federal 
court ? 


(S’gd) | DAVID J. BREWER, 
Circuit Judge. 
(S’gd) ELMER 8S. DUNDY, 


District Judge. 


Thereupon, afterwards, to wit, on the 15th day of November, 1888, 
a writ of error was allowed in said case, and on the 16th day of 
November a citation issued thereon, of which said writ of error and 
citation the following are the originals: 


24 UNITED STATES OF AMERICA, | 


. P - af SS Re 
District of Nebraska, j 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the district of 
Nebraska, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which isin the said circuit court, before you, 
between Nathan K. Griggs, plaintiff in said cause, and August IF’. 
Arndt, Sr., August F. Arndt, Jr., and Rosa Reuther, defendants 
therein, a manifest error hath happened, to the great damage 
of the said defendants therein in the said cause, as by their com- 
plaint appears, we, being willing that error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the same, 
to the Supreme Court of the United States, together with this writ, s 
that you have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the Jaws and custom of the 
United States shall [should] be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
said Supreme Court of the United States, at Omaha, in said district, 
this thirteenth day of October, 1885. 

[Seal United States Circuit Court, District of Nebraska. ] 

ELMER D. FRANK, Clerk. 

Allowed by— | 

D. J. BREWER, 
Circuit Judge. 


[Endorsed :] No. 182, M. United States circuit court, district of 
Nebraska. August F. Arndt, Sr., August I’. Arndt, Jr., Rosa Reuther 
vs. Nathan K. Griggs. Writ oferror. Filed Nov.15, 1888. Elmer 
D. Frank, clerk. 
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re hereby cited and admonished to be and appear at a 
urt ¢ f thi | nited States, to be holden at Washington on 
Monday of October next, pursuant to a writ of error filed 
of the cireuit eourt of the United States for the 
vebraska, wherein August F. Arndt,Sr., August F. Arndt, 
Reuther are plaintiffs in error and you are defendant 
Vy cause f any there be. whiy judgment rendered 
i plaintiff in error, as in the said writ of error men- 
pe corrected and why speedy justice should not be 

:in that behalt. 
[lonorable. Melville W. Fuller, Chief Justice of the 
f the United States, at Omaha, this thirteenth day 
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ELMER D. FRANK, Clerk. 
BREWER, Circuit Judge. | 

No. 132, M. United States circuit court, dis- 
ebraska. August F. Arndt, Sr., August F. Arndt, 
ther vs. Nathan K. Griggs. Citation. Filed Nov. 


services of this citation and enter my voluntary 
: yreme Court. 
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ervice of the within writ and enter voluntary appearance 
in the Supreme Court of the United States. 
(Given und my hand this 16th day of November, 1888. 
NATHAN K. GRIGGS, 
Defendant in Error. 
ipon, afterwards, to wit, on the said 16th day of No- 
vernber, 1888, a bond was filed in said case; which said bond 


, | . 
¢ . : . | 7; +4 a. 
words and figures following, to WIt: 


Know all men by these presents that we, Arnott C. Ricketts 
| Henry H. Wilson, are held and firmly bound unto Nathan K. 
Griggs in the full and just sum of one thousand dollars, to be paid 
to the said Nathan Kk. Griggs, his certayn attorneys, executors, ad- 
istrators, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, Jointly 
and severally, by these presents. 
Sealed with our seals and dated this fourteenth day of November, 
in the year of our Lord one thousand eight hundred and eighty- 
‘ Taal 


Whereas lately, at a circuit court of the United States for the 
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district of Nebraska, in a suit depending in said court between Nathan 
K. Griggs, plaintiff, and August F. Arndt, Sr., August F. Arndt, Jr., 
and Rosa Reuther, defendants, judgment was rendered against said 
defendants, and the said defendants having obtained a writ of error 
and filed a copy thereof in the clerk’s office of the said court to re- 
verse the judgment in the aforesaid suit, and a citation directed to 
the said Nathan K. Griggs, citing and admonishing — to be.and ap- 
pear at a Supreme Court of the United States to be holden at 
Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
August F. Arndt, Sr., August I. Arndt, Jr., and Rosa Reuther shal 
prosecute their writ of error to effect and answer all damages and 
costs if they fail to make their plea good, then the above obligation 
to be void; else to remain in full force and virtue. 

A. C. RICKETTS. 
H. H. WILSON. 
27 Approved by— 
D. J. BREWER, 
Circuit Judge. 
Nov. 16, 1888. 


Upon the back of said bond appear endorsements in words and 
ficures following,to wit: No. 132, M. United States circuit court, dis- 
trict of Nebraska. August F. Arndt, Sr., August F. Arndt, Jr., Rosa 
Reuther vs. Nathan K. Griggs. Bond. Filed Nov. 16,1888. Elmer 
D. Frank, clerk. 


UNITED STATES OF AMERICA, | - 
~ © . } - > SS : 
District of Nebraska, j 


By virtue of the foregoing writ of error and in obedience thereto 
I, Elmer D. Frank, clerk of the cireuit court of the United States for 
the district of Nebraska, in the eighth circuit, do hereby certify that 
the foregoing folios, from one to 26, contain true and faithful tran- 
scripts of the pleadings and proceedings of record and on file in my 
office as said clerk in the case of August F. Arndt, Sr., August F. 
Arndt, Jr., Rosa Reuther, vs. Nathan K. Griggs, and that a copy of 
the writ of error and citation has been lodged and remains in my 
said office. | Ai 

Witness my hand and the seal of said court, at Omaha, this 19th 
day of March, A. D. 1858. 

[Seal United States Circuit Court, District of Nebraska. ] 
ELMER D. FRANK, Clerk. 

Endorsed on cover: Nebraska C. C. U.S. No. 1150. August F. 
Arndt, Sr., August F. Arndt, Jr., & Rosa Reuther, plaintiffs in error, 
vs. Nathan K. Griggs. Filed May 20, 1889 
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BRIEF OF PLAINTIFFS IN ERROR. 
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IN THE 


SUPREME COURT, 


OF THE UNITED STATES. 


October Term,1889. 


AUGUST F. ARNDT, SR.., et al.. 
Plarntiffs in krvor. 
Vs. 
NATHAN K. GRIGGS, 
Defendant in kerror. 


BRIEF, OF PLAINTIFFS IN ERROR. 


STATEMENT. 

On the 20th day of December, 1887, defendant in 
error filed in the Circuit Court of the United States 
for the District of Nebraska, his petition ‘Record p. 1) 
alleging that he is the owner and entitled to the imme- 
diate possession of the south half of the south east 
quarter of section four and the north half of the north 
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“uf aetion was constructive service a's 


¥ pyri’ on the olaintiffs i} 
tbatement | Record p. 10) alleging 
rect aintiffs in error were all 
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tion prosecuted under the statutes of Nebraska above 


referred to is not to be treated and regarded asa decree ° 


drawn in question i the Kederal court 


Kier The court erred in holdine that an action 
nder the statutes of Nebraska to quiet the title to real 
in 6that state is to be regarded as an action 77 


TLL snl not as an action aT PEG, when drawn in 


kedern| court. 


Sisrn. The court erred in overruling the plea in 


- 


ement and holding that citizenship was not neces- 

to the maintainance of this action. : 

- ro. «© The court erred in holding that defend- 

nt in error. who is a-citizen of Nebraska and who took 
nmvevance of the demanded premises on Nov. 16th, 

ssi. could question the validity of a decree rendered 


June 6th. TSSe2. on the vround that such decree de- 


aa oon roemicleont ot his property without due pro- 4 
of lay 


ARGUMENT 


It is coneeded that the proceed nes of the district 


mt of Lancaster county. in the case of Charles L. 
Klint vs Michael Hurley et al. are reenlar and in all 
pects conform to the statutes of Nebraska providing 
for constructive service by publication. It is contended. 


however, that these statutes, so far as they authorize a 


ndement or decree quieting the tithe to lands within 
iid state avainst non-resident defendants served by 
ublication only. are obnoxious to the XNTV. Amend- 
ment to the Federal constitytion and are therefore null | 
and void. It is contended that a decree quieting title 


ipon sueh service is not “due process of law” within 


the menning of the constitution. 


Defendant inerror. by lis petition. sought to make a 


ease which would fall within Hart vs. Sansom et al.. 
m0}. S. 15] The facts in that case beine semew hat 


' ’ ‘ ‘ ine ' ‘ . . “ > 
samp riar To the ense at bal nigakes 11 necessary TO Phicgiiire 


with some degree of care. whether a similar decree ren- 
dered by the state courts of Nebraska, on constructive 


service as against a non-resident making no personal 


appearance Is In any wise effected by the statutes of 
the state. ; 

By reference to the certificate of division it will be 
seen that the decree of the district court of Lancaster 


county, Nebraska, was not rendered by virtue of its 


eeneral equity jurisdiction, but if was **a decree quiet- 
| ine the title to real estate in Nebraska in an action 
prosecuted under the statutes of Nebraska.” It was 
therefore a purely statutory action and not an action 

In chancery properly so-called. 

; It will be noticed that the’opinion in Hart vs. San- 
som, tins upon the fact that by the old chancery prac- 
tice, an action to quiet title Is an action mm persanam 
and not an action 7m rem, and that a judgement tn per-- 
sonam as against one residing beyond the jurisdiction 
of the court where the decree is entered and where io 
appearance is made is absolutely void and subject to 
collateral attack. 


We concede that a judgement or decree of the state 
court in personam on constructive service without per- 
sonal appearance has no validity beyond the jurisdic- 
| tion of the courts of the state, according to the report- 
P. ed decisions of this court. but we contend that an ac- 
tion guia timet under the statutes of Nebraska, is not 
action @7 PErSONAHI but isan action in the nature of an 
action a rem. 

[It should he noticed that the court in Hart vs San- 


som, concedes it to be within the power of the state 


legislature to change the nature of the action guia timet 


from an action 7 persondm TO an action in the nature 


() 


of an action in rem, as the following quotation will 
show: ‘It would doubtless be within the power of the 
‘state in which the land lies to provide by statute that 
‘if the defendant is not found within the jurisdiction, 
‘or refuses to make or cancel a deed, this should be - 
‘done in his behalf by the trustee appointed by the 
‘court for that purpose. (Citing authorities). But in 
‘such a case as in the ordinary exercise of its jurisdic- 
‘tion a court of equity acts im personam, by compelling 
‘a deed to be executed or canceled by or in behalf of 
‘the party. It has no inherent power, by the mere 
‘force of its decree to annul a deed to establish a title. 
‘In the judgment in question, no trustee to act in be- 
‘half of the defendant was appointed by the court, 
‘nor have we been referred to any statute authorizing | 
‘such an appointment to be made.” The case came 
from Texas and as the court says no Texas statute is 
cited to modify the old equity practice. 


[mn support of the legislative power to modify the old 
equity practice and to change the nature of its decrees 
cite Holland vs Challen, 110 U.S. 15, where the 
court had under consideration the Nebraska statute 
providing for quieting title and it was there held that 
none of the old equity prerequisites to an action to quiet 
title were necessary under the Nebraska statutes, such 
as possession, disturbed possession and = establishment 


of title at law before the action would lie. 


By the statutes of Nebraska the power of a court 


of equity in reference to the status of titles to real 


estate situated within its jurisdiction, have been great- 


ly enlarged and entirely new equities created.’ Secs. 57 


and 5s, Chap. 73, Com. Stat. 1885, p. 483, read as follows: 


- em 


«57. - That an action may be brought and prose 
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‘cuted to final decree, judgment or order, by any per- 
‘son or persons, Whether in actual possession or not, 
‘‘claiming title to real estate, against any person or 
‘persons, Who claim an adverse estate or interest there- 
‘in, for the purpose of determining such estate or interest. 
‘‘and quieting the title to said real estate.” 

“Sec. 58 All such pleadings and proofs and subse- 
quent proceedings shall be had in such action now 
pending or hereafter brought, as may be necessary to 
fully settle and determine the question of title between 
the parties to said real estate, and to decree the title to 
the same, or any part thereof. to the party entitled thereto; 
and the court may issue the appropriate order to carry 
such decree, Judgment, or order into effect.” 

These sections authorize the court to deal with the 
title to real estate brought in question under its pro- 
visions ‘‘and to decree the title to the same or any, part 
thereof to the party entitled thereto.” The court deals 
with the title and not with the claimants. No deeds 
are necessary to be orciered, no acquittance to be ex- 
ecuted. The decree may be likened to alienation by 
matter of record as known to the common law, II - 
Blackstone, 349. 

The supreme court of the state of Nebraska, had the 
construction and effect of this statute under considera- 
tion in Watson vs Ulbrich, 18 Neb. 186, where Watson 
brought an action of ejectment against Ulbrich to re- 
cover possession Of certain premises. Ulbrich held under 
one Gray, who had procured a decree quieting his title, 
a tax title, under this statute as against Watson’s 
grantor.a non-resident,on constructive service. Ulbrich 
set this title up as a bar to Watson’s suit and in de- 
claring the effect of the decree the court sed the fol- 
lowing language: 
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LH. of L 


hink the inquiry Is, 


ln Castrique 
(14-429. Mr. Justice Black- 
whether the sub- 
situated as to be within. the law- 
state under the authority of which 


f sits: and secondly, whether the sovereign 
! ty state has conferred on the court 
, } 14) rata TAL ‘is TQ the disposition ot the 
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has acted within its jurisdic. 
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If these considerations are fulfilled the adju 
isn conelusive against all the world.’ The 
a in this case having authority to ren- 
nicl iirisdiction of the subject matter, 
mchisive Mpa thie property nuitil va- 
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Justice Thompson, speaking for the court, in Jackson 
vs. Chew, 12 Wheaton, 153, says upon this point: ‘* The 
inquiry is. very much narrowed by applying the rule 
which has uniformly governed this court, that when 
any principle of law, establishing a rule of real proper: 
ty, has been settled in the state courts, the same rule 
will be applied by this court that would be apphed by 
the state tribunals. This is a principle so obviously 
just, and so indispensably necessary, under our system 
of government, that it cannot be lost sight of.” Bugess 
vs. Seligman, 107, U. S. 20, is to the same effect. The 
language is as follows: ‘‘Since the ordinary adminis: 
tration of the law is carried on by the state courts, it 
necessarily happens that by the course of their decisions 
certain rules are established which become rules of 
property and action in the state, and have all the effect 
of law, and which it would be wrong to disturb. This 
is especially true with regard to the law of real estate, 
and the construction of State Constitutions and _ stat- 
utes. Such established rules are always regarded by 
the Federal Court, no less than by the State Courts 
themselves, as authorative declarations of what the 
law. is.” 


This construction given by the state court is corrob- 
orated by Sec. 23, Chap. 73, Com. Stat. 1885, p. 47s. 
providing for the record of such decrees the same as 
deeds which reads as follows: 


Sec, 23. Any exemplification of any decree, or jude- 
inent in partition or jinal decree in chancery affecting 
real estate, may in like manner be recorded in the office 
of the register of deeds in any county in which any real 
estate described. therein may be situated: sueh record 
or exemplification thereof shall be received in evidence. 


lf) 


nd shall be as effective in all cases as the original ex- 
ification would be if produced, and shall be open 


to the same objection 


Phe construction contended for is further corrobor- 
tec by the provision of the code for substituted ser- 
on non-resident defendants. Section 77 of the 

le of civil procedure of Nebraska Stat. 1885, p. 637, 
follows: “See. 77. Service may be made by 
blication in either of the following CASES ° Fourth. 

ln actions which relate to, or the subject of which is, 
alor personal property in this state, where any de- 
fendant has or claims a lien or interest, actual or con- 
tingwent therein, or the relief demanded consists wholly 
artially an ¢ reluding him trom any interest therein, 

nd such defendant is a non-resident of the state ora 


's Thal ‘ orporation 


' 


By Sec. 82 of the Code of Nebraska. it is provided 
that A parts avainst whom a judgement or decree has 


been rendered without other service than by publication 
nh a newspaper, may, at any time within five vears 
ifter the date of the judgement or order, have the same 
penedand be let into defend: =? * ee Ge 
title to any property. the subject of the judgement or 
rder sought to be opened, which by it. or in conse- 
renee of if. shall lave passed to a purchaser in good 

th. shall not be affected by any proceedings under 
his section, nor shall they affect the title to any prop- 
rty sold before judgement under an attachment.” 


Phis statute. therefore. preserves for five years after 
fhe entry of judgement or decree the rights of the par- 
ties to the siit is between themselves. bit those who 
ave purchased property while such judgment or de- 


is inforce and in reliance TEP it are protected. 


1] 


Scudder vs. Sargent, 15 Neb. 102. 
Keene vs. Sallenbach, 15 Neb. 200. 
Watson vs. Ulbrich, 18 Neb. 186. 

Section 78 provides: ‘* Before service can be made 
by publication, an affidavit must be filed, that service 
of asummons cannot be made within this state, on the 
‘defendant or defendants to be served by publication 
and that the case is one of those mentioned in the pre- 
ceding section. When such affidavit is filed the party 
may proceed to make service by publication.” 

The provisions here quoted clearly show that the 
court is to deal with the title or res only. 

Our contention is further corroborated by Sec. 429, 
b. of the Code, Stat. 1885, p. 688, which directly pro- 
vides what shall be the effect of a decree in actions 
quia timet and which reads as follows: Sec. 429 b. 
‘When any judgment or decree shall be rendered for 
a conveyance, release or acquittance, In any court of 
this state, and the party or parties against whom the 
judgement or decree shall be rendered, do not comply 
therewith within the time mentioned in said judgment 
or decree, such judgment or decree shall have the same 
operation and effect, and be as available as if the con- 
veyance, release, or acquittance had been executed con- 
formable to such judgement or decree.” This section 
came under the consideration of this court, in Langdon 
vs. Sherwood, 124, U.S... 74. in which case the court 
uses the following language: °° We are of the Opinion 
that if this section of the code be valid. it was the in- 
tention of the makers of it that a judgement and decree. 
such as the one before us, should have the same effect. 
where the parties directed to make the conveyance fail 
to comply with the order, as it would have had if they 
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had complied. in regard to the transfer of title 
from them to the party to whom they’ were 
hound to convey by the decree. The language of this 
“tion of the code hardly admits of any other construc- 
tion. When the party decreed to make the conveyance 
does not comply therewith within the time mentioned 
in the judement or decree, such judgment or decree 
shall have the same effect and operation and be as 
available as if the conveyance had been executed. The 
operation or effect here meant was the transfer of title. 
and it could not have been made any clearer if it said it 
should Have the effect of transferring the title from the 
party who fails to convey to the one to whom it ought 
to be conveyed. This must have been the meaning in 
the minds of the legislators. 


It was undoubtedly the ancient and usual course in 
such a proceeding to compel the party who should con- 
vey to perform the decree of the court by fine and im- 
prisonment for refusing to do so. But inasmuch as 
this was a troublesome and expensive mode of compell 
ine the transfer, and the party might not be within 
reach of the process of the court so that he could be 
attached, it has long been the practice of many of the 
states, under statutes enacted for that purpose, to at- 
tain this object. either by an appointment of a special 
commissioner who should convey in the name of the 
party ordered to convey, or by statutes similar .to the 
one under consideration by which the judgment or de- 
cree of the court was made to stand as such convevalce 


on the failure of the party ordered to convey. 


The validity of these statutes has never been ques- 
tioned, so faras we know, though long in existence in 


neariy all the states of the Union. There can be no 
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doubt of their efficacy in transferring the title, in the 
courts of the states which have enacted them, nor do 
we see any reason why the courts of the United States 
may not use this mode of effecting that which is clearly 
Within their power. | 

The question of the mode of transferring real estate is 
one peculiarly within the jurisdiction of the legislative 
power of the state in which the land lies. As this court 
has repeatedly said, the mode of conveyance is subject to 
the control of the legislature of the state.” 


Mr. Pomeroy in his excellent work on Equity Juris- 
prudence uses the following language touching statutes 
of the character quoted. Vol. 38, Sec. 1517: 


“The fundamental doctrine of equity as originally 
administered has already been explained, that its reme- 
dies and decrees operated in personam upon defendants, 
and not ¢z rem upon the subject matter; that a decree 
was not of itself a legal title nor did it transfer title to 
the plaintiff. This original doctrine has been abroga- 
ted, for all classes of remedies to which it could apply 
by statutory legislation in a large-number of states. 
(A foot note gives the states and includes Nebraska 
among them.) This legislation may be reduced to two 
veneral types: (1) That by which the decree itself with- 
out any act of the defendant or of an officer on his be- 
half becomes a title. and vests a legal estate in the sub- 
ject matter in the plaintiff: (2) That by which a com- 
missioner, master, or other officer of the court executes 
the decree, and through his conveyance or other official 
act transfers the legal estate from the defendant to the 
plaintiff, or otherwise vests the plaintiff with title. 
Both these types are often found in the statutes of the 
same state, (and they are subject to minor modifications; 


he foot note which contains a list of the 


d statutes.”) Nebraska legislation covers both 
ee sererty 
P, elle Lessee vs. Otis. 0 How. 336. where an 


tatute authorizing constructive service In actions 


pecific performance of a contract for the 


estate the court uses the following language: 


the record of a judement is brought before the 
Mt. collaterally or otherwise. it is always) proper to 


bether the court rendering the judgement had 


wiction. Jurisdiction is acquired in one of two 


first. as against the person of the defendant, 


roorocess: OT, secondly, by cl procedure 


nat the property of the defendant, within the juris 


ny of the court fu the latter case the defendant 
tpersonally bound by the judgment, beyond the 


erty in question. And it is immaterial whether 


proceeding against the property be by an attach- 


boill aay haneery. It must. be siibstantially cl 
olin jn rem A bill for the spec#ifie execution of 
tract to convey real estate Is not strictly i proceed- 
in ordinary cases: but where-such a proceed- 

ed hy statute. on publication. without per- 

f process, if Is substantially of that eharace- 

Itay be diffienlt in some cases to draw 

f jurisdiction so as to determine whether the. 

of a court are void or only erroneous. Add 

ery intendment should be favorable to 

ita judicial sale But the rights of all 


rved that this language is directly ap- 
te the case at bar In Parks vs. Overman. 18 
Arkansas statute providing for 


quieting title to property sold for taxes on substituted 
service was under consideration the court uses the fol- 
lowing language: ‘‘It isa very great evil in any com- 
munity, to have titles to land insecure and uncertain; 
and especially in new states, where its result is to retard 
settlement and improvement of their vacant lands. 
Where such lands have been soid for taxes, there is a 
cloud on the title of both claimaits, which deters the 
settler from purchasing from either. A prudent man 
will not purchase a law suit, or risk the loss of his 
money and labor upon a litigious title. The act now 
under consideration was intended to remedy this evil. 
It is in substance a bill of peace. The jurisdiction of 
the court over the controversy is founded on the pres- 
ence of the property, and, like a proceeding in rem it 
becomes conclusive against the absent claimant, as 
well as the present contestant.” “As was said by the 
court in Clark vs. Smith, 13 Pet. 203, with regard toa 
similarlaw of Kentucky: ** Kentucky has an undoubted 
power to regulate-and protect individual rights to her 
soil and declare what shall form a cloud over titles: and 
having so declared, the courts of the United States, Dy 
removing such clouds, are only applying an old practice 
to a new equity created by the legislative, having its 
origin in the peculiar condition of the country. The 
state legislature have no authority to prescribe forms 
and modes of proceeding to the courts of the United 
States: vet having created a right. and at the same time 
prescribed the remedy to enforce it. if the remedy pre- 
scribed be substantially consistent with the ordinary 
modes of proceeding on the chancery side of the Federal 
courts, no reason exists why it should not be pursued 
in the same form as in the state court.” 


Tn the case before is. the. proceeding. though specia! 


ar 
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mm. is in its nature but the application of a 
wh chancery remedy: it acts upon the land, 
he conclusive as to the title of a citizen of an- 


‘bmit that these authorities fully substan- 
sition for which we contend, namely: That 
Statutes of Nebraska. an action to quiet title 

ninthe nature of an action 7m rem and is not an 

onam and while the case of Hart vs. San- 

[°. S.. bears some similarity in facts to the 

to the decree there in question . did not seem 
pported by any of the statutory provisions 
tin Nebraska and cannot possibly form any 

t for the determination of the case at bar. 

rT is held that the power TO prescribe the 
sas well as the manner and form necessary to 
efer of tithe to realty belongs exclusively to the 
ature Henee. the transfer may be by the 
irt as well as by formal deed. The only 

i it so provided 7 We think it has. The 

des and the authorities quoted from, so 

the eourt had power Hy its decree either to 
celude the claim of the defendant 
ing him to convey or acquit, then the 
nature of anaction @m rem. and the 
ly obtained to enter such decree by 
vainst a non-resident even though 


dit will be good against a collat- 


Huling vs. The Kaw Valley Railway, 
theese copie Trea Hnicder consideration the 
edings under the statute of Kansas for 


tion of lands for the use of railway and 
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other corporations, where such proceedings were based 
wholly upon the service by publication, and where the 
owner of the fee was a non-resident of the state, and 
had no notice or knowledge of the pendency of the pro- 
ceedings. And it was there held that such proceedings 
were valid, and vested the railroad conipany with all 
the rights that it would have acquired against the resi- 
dent land owner who had been personally served. In 
holding such proceedings a bar to an action on the part 
of such nomresident in the nature of trespass against 
the railway company, Justice Miller, speaking for the 


court, Says: 


‘In the case now before us, the proceeding was had 
under the latter provision of the statute. The tran- 
script on its face seems to be regular in every particular, 
showing a full compliance with all the requirements of 
the statute on the subject. There was the proper pub- 
lication made in the newspaper, and. indeed, so far as 
the face of the record is concerned, no objection seems 
to be made to it, except that it is very urgently argued 
that the notice published was not sufficient because it 
did not apprise the party of what land was tobe taken; 
and, if in that respect it was a sufficient compliance 
with the statute. it is then insisted that the statute 
itself was void as authorizing the taking of private 
property without due process of law.” | 


Of course, the statute goes upon the presumption 
that. since all the parties cannot be served personally 
with such notice, the publication, which is designed to 
meet the eVes of every body. Is to stand for such not ice. 
The publication itself is sufficient if it had been in the 
form of a personal service upon the party himself with- 


in the county. Nor have we any doubt that this form 


to appear and defend 
Hiieet to demands for piit- 
tetiute. is sufficient to sub- 
y of the tribunals appomt 

termine those matters. 
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the proceedings which are 
sthiay it\ of the state to subject 
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taxation. and the liability of such 
der the power of eminent do- 
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duty of the owner of real-estate. 
t to take measures that in some 
ented when lis property is called 


he fails to do this. and fails to 


rdinary publications which Jhave 
‘| ae sped (“7ist’s it is lis hiisfor- 
bide thie consequences, Stel pub- 

La as applied to this class 


Moline Tron Works. 13] 


1) 


U.S. 352. this court had under consideration the valid- 
ity of a decree rendered in the Cireuit Court of the 
United States for she Northern District of T]imois, 
brought against a citizen of Ohio to remove a cloud 
from and quiet and establish the title to certain real 
estate lving in said Northern District of Illinois. That 
suit was brought under the provisions of the Congres- 
sional act of 1875, authorizing personal service beyond 
the District wherein such suit is pending, or construe: 
tive service by publication. After such decree was 
rendered the non-resident defendant Hill conveyed his 
Interest to one Mellen, who afterwards brought suit in 
the Circnit Court of the United States forthe Northern 
District of Illinois. to assert his title to and rights in 
the property involved in the former decree. This court 
held that the Cirenit Court of the United States 
for the Northern District of D]linois in the suit to 
quiet title and to remove incumbrances and clouds 
therefrom obtained jurisdiction over the property lying 
within the jurisdictional limits of said court, and that 
whatever right or title the non-resident defendant Hill 
may have had in such property were cut off and barred 
hy the decree in that case. and held that a decree in 
equity under the statute of 1875 upon service as pro- 
vided in said statute was a barto the suit afterwards 
brought by the grantee of Hill. 


Justice Harlan. speaking for the court. said: 


“Was the decree in the suit instituted by the Na- 
tional Furnace Company (to be hereafter called the 
Furnace Company) against the Moline Malleable Iron 
Works (to be hereafter called the Tron Works) and 
others. declaring that Hill was not entitled to a lien or 
security by reason of the trust deed and chattel mort- 


cyt RELtiT 35 Pas}. vord for wit oft jurisdiction ill 
onrt that rendered it? This is the principal ques- 


» in the present case.  Itssotution depends upon the 
etrnetion of the eighth section of the act of March 
IS7T5. determining the jurisdiction of the Cireuit 
art of the United States. 18 Stat. 472. ¢. 150-8. 


Phat section authorizes an order to be made directing 
ibsent defendant in any suit) brought in a Cireuit 
rt of the United States to enforce any legal or 
rifalele lier pon, or claim.to. or to remove aby ili- 
mbrance. or lien. or cloud upon the title to real or 
rsonal property within the, District where suit. Is 
yt such defendant not being an inhabitant of or 
md therein, and not voluntary appearing in the suit 
to appear. plead. answer or demur, by a designated 
The order must be served upon the absent de- 
practicable, wherever fund, and upon the 


erson. if any, im charge or DOSSCSSION of the property. 


cho personal service be not practicable, the order 
ist be published in such manner as the’ court may di- 


ect. not less than once a week forsix consecutive weeks. 


the defendant does Lp pear, plead, answer or demur, 


‘thin the time dimited. or within such further time as 


ay be allowed, the court proof being made of service 


publication of the order. and of the performance of 


we directions therein coutamed may “entertain juris: 


tion and proceed tothe hearing and adjudication of 


nelp suit in same manneras HW such absent defendant 


t 


»« 
= : 


’ 
’ 


the subject of the suit and under the jurisdiction of the 


ad been served with process within the said district.” 


ut. the act declares, “said adjudication shall. as_ re- 


ivds said absent defendant or defendants without ap- 
eearanee attect onli the property which shall have heen 
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court therein, within such district.” A defendant, not 
personally notified as provided in the act, may within 
one year after final judgment enter his appearance in 
the suit: whereupon the court must make an order 
setting aside the judgment and permitting him to 
plead, on payment of such costs, as shall be deemed 
just: the suit then to proceed to final judgement. ac- 
cording to law.” The previous statute gave the above 
remedy only in suits ‘‘to enforce any legal or equitable 
hen or claim against real or personal property within 
the district where the suit is brought.” while the act of 
IS75 gives it also in suits brought ‘*to remove any in- 
cumbrance or lien or cloud upon the title to” such 
property. Rev. Stat. 738; 18 Stat. 472, ¢.137-8. 
x + * & % x x 

This brings us to the question whether the steps 
taken in the suit brought by the National Furnace 
Company were such as authorized a decree that would 
affect Hill’s interest in the property covered by the 
trust deed and chattle mortgage, We lay out of view 
the fact that Hill was a citizen of Ohio, and neither 
appeared nor was served with process within the = dis- 
trict in which the suit was brough. He was personaily 
served with copies of the order requiring him to plead. 
answer or demur, and the decree only affects his in- 
terest in property within the territorial limits of that 
district.” 

In the case of Mellen vs. Tron Works. super, the 
SePPVice pon Hill was made pon him personally In the 
State of Ohio while the suit was pending in the Circuit 
Court of the United States for the district of Illinois. 
Such personal service, however, beyond the jurisdic- 


tion of the Circuit Court was equivalent only to con- 


Sublication. and could have oO 
ore bindine effect upon Hill. than would a service 
' wiblication under the same statute. 
Hiding vs. Kaw Valley Railway, 130 U.S. 563. 
“a hishbipm ~ Sands. 2 Dillon. 270. 
istevn . Wiest Previnit Vite. oe ‘4 Neh. ys 
Such personal service bevond the jurisdiction of the 
‘onrt would not support the personal judgement ren- 
fered thereon. any more than would constructive ser 
ee by pubhleation. 
: Ponn vs. Havward. 14 Ohio S. 304. 
Williams vs. Welton. 28 Olio S. 468. 
raya) ~ Kredericks. 38 Mo. me 
Veil vs. Lowenthal. 10 Lowa 575. 
Brookivn Trust Co. vs. Bulmer, 49 N.Y. 84. 
‘he Federal law of 1875 is essentially the same as the 


Statutes of Nebraska on that subject. [If a Federal! 
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. “Lalit Lithorizing suits to quiet title 


upon constructive service by publication against non 
residents, the opinion by Justice Valentine considers 
the matter in all its bearings and reviews all the cases 
decided before that time, and held such decrees valid. 
Among other things, he says : 

While the plaintiff inserror does not in terms claim 
that a court cannot, inany case where the defendant is 
a non-resident and out of the state, obtain jurisdiction 
to hear and determine the case by virtue of a service of 
summons only by publication, yet. such is the result of 
his argument: and, in support of such argument, he 
cites a number of authorities. the principal of which is 
the case of Hart vs. Sansom, 110 U.S. 151. 3 Sup. Ct. 
Rep. 586. We do not think, however, that the authori 
ties cited go to the extent claimed for them. Of course. 
acourt cannot obtain jurisdiction of the person of a 
non-resident defendant by means only of a service of 
summons by publication: nor cana court obtain juris 
diction of the person of any person who is a non-resi 
dent. and Out ray i the “Tate. hy cLTi\ kind of service. or bi 


any kind of process or notice. forthe jurisdiction of the 


COUTTS of any sovereignty can hever extend bevond thie 
domain of the sovereignty which creates them. Ams 


baugh vs. Eank, 33 Kan. 100, 105.5 Pac. Rep. 384. No 


court In Kansas can compel a non-resident defendant 


out of the state to come within the territorial bowunda 


* . * ia , a : - . . 
ries, rto sibmit hiselT To its miriscdiiction orto ao or 

+ wy " ° : : » 1,2 » + } - } } t° " * 
pertorm any other act or Thing: Hbut This lack OF powe? 


¢* | ' 
on the part of the court does not depend trpon the chan 
acter of the service of process made trpon the defendan 
; a } i] » hlich Ft vend) ‘ { 
but it arises from the well established doctrine that thr 
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otherwise) cannot extend into territorial boundaries of 


another soverelgnuty Pherefore. for the purpose of this 
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‘+ will be admitted that the court helow did not 


have jurisdiction of the person of the defendant below 
slaintiff in error.) But that does not settle this con- 
trovers) The court below had jurisdiction of some- 
thing It had jurisdiction of the plaintiff below, and 
't-had jurisdiction of the subject matter ef the action. 


he latter position, however, is questioned. Jurisdic- 
of two kinds: jurisdiction of the person, and 
riaciction of the property or thing in controversy; OY, 
thier vords. jurisdiction in persoldin and jurisdic- 
in rem. And jurisdiction in either case is sufficient 
authorize a valid judgement to be rendered. Now, it 


admitted. for the purposes of this case, and Is 


bwitted. that the old equitable action to quiet title to 


tate was purely an action @ personam, and, in 


od it will be admitted that originally every action in 
iif Vils pirels an action ev PersOond ie. But such is 


sot the case under the statutes of this state, and snch 


ot the case with respect to the present action. The 
ent action is purely a statutory action. brought by 
olaintiff ander Section 594 of the Civil Code, and is 

kind of actions which can be maintained only 


feel mi Vv hia |~ it} the actual DOSSCSSTON oft the prop- 


ety in controversy. either by himself or tenant. Where 


mal seryiee OF STIMMOTS Cal ye obtained in} such 

4. the action is one in personam as well as in rem; 
here service of snmmons can be had only by pub- 
ition. then the action is one only mn rem. ~The DPres- 
inone only am rem, and the court below had 
irisdietion to hear and determine the same. 
the present. we shall assume that the statutes 
+] MPALL 2eryies of STTTMMOTIS Hy publication Were 


ith in the present case, and then the 


eae 


only question to be considered is whether the statutes 
themselves are valid. Or, in other words, we think the 
question Is this: Has the state any power, through the 
legislature and the courts, or by any other means or 
Instrumentalities, to dispose of or control property in 
the state belonging to non-resident owners out of the 
state, where such non-resident owners will not) volun- 
tarily surrender jurisdiction of their persons to the state. 
or to the courts of the state, and where the most urgent 
public policy and justice require that the state and its 
courts should assume jurisdiction over such property / 
Power of this kind has always been exercised, not only 
In Kansas, but in all the other states. Lands of non- 
resident owners, as well as of resident owners. are 
taxed and sold for the taxes: and the owners thereby 
may totally be deprived of such lands. although no 
notice is ever given to such owners except a notice by 
publication, or some other notice of mo greater value. 
force or efficacy. Beebe vs. Doster. 386 Kan. 666, 675- 
677, 14 Pac. Rep. 150. Mortgage liens, mechanic's 
liens, material men’s hens, and other liens are foreclosed 
against non-resident defendants upon service by publi- 
cation only. Lands of non-resident: defendants are at- 
tached and sold to pay their debts: and. indeed, almost 
any kind of action may be instituted and maintained 
against non-residents to the extent of any interest in 
property which they may have in Kansas: and the juris: 
diction to hear and determine..in this kind of cases, 
may be obtained wholly and entirely by publication. 
Gillespie vs. Thomas, 23 Kan. 138: Walkenhorst. vs. 
Lewis, 24 Kan. 420: Rowe vs. Palmer. 20 Kan. 3: 
Venable vs. Dutch. 37 Kan. 515. 519. 15 Pace. Rep. 520. 
All the states by proper statutes. authorize actions 


( o 


) 
» 


against non residents. and service of summons therein 


tie} mils or service Tb some other form no 
doin the nature of things. such must be done 
diction. in order that full anél complete 
done. where some of the parties are non. 

We think a sovereign state has the power to 
thiin All thines within the territorial 
ereignty are within its jurisdiction: 
thin itsown boundaries, asovereignty 

an . Is si preme except so far “us its 
thority are limited by the constitution 


the United States: and. within the consti- 
the Lnited States. the courts of 

the jurisdiction over all persons 

ti} ait tate which the constitution and 
may vive to them: and the mode of ob- 


toa lnk bys preseribed wholly. @li- 

by the statutes of Kansas. To 

tion Y everything within the state of 
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Me eitrakeen Hloward, 16 Kan. 551. and 
Entreken. 24 Kan. 428. is inall respects like 
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to sitting then as one of the judges 
Mtoof Kansas. held that this was a 
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snele decision of a state 
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Justice Coffey, speaking for the Supreme Court of 
Indiana, says: “‘Itis also argued that the decree in 
the action to quiet title, set forth in the special finding, 
Is 7n personam and not in rem, and that the court had 
ho power to render such decree on publication. While 
it may be true that such decree is not én rem, strictly 
speaking, yet —it must be conceded that it fixed and 
settled the title to the land then in controversy, and to 
that extent partakes of the nature of a judgment i 
rem. But we do not deem it necessary to a decision of 
this case to determine whether the decree is in personam 
or in rem. The action was to quiet the title to the land 
then involved, and to remove therefrom certain appar- 
ent liens. Section 318, Rev. St. 188i, expressly 
authorizes the rendition of such a decree on publica- 
tion.” 

In a case now pending in the U.S. Circuit Court for 
Nebraska, Commenced by these plaintiffs in error in the 
District Court of Lancaster county to quiet the title to 
the premises in controversy against the defendant in 
error, and by the latter removed to the Federal Court, 
Justice Miller, of this court, in overruling a motion to 
remand, said : 

Oprnton or Justice MILLer, Case of ARNDT Vv. GRIGGS. 

This case was argned on motion to remand, and 
presents some difficulties that Ido not think properly 
ought to be decided on that motion. The question tliat 
ix raised. if there is anything in it. is a Federal one. 
The question is one whether a man can be deprived of 
his property without due process of law when in an 
action to quiet title he is a non-resident and the only 
service is by publication. That is a question undoubt- 
edly of Federal law, because if that kind of a proceed. 


“Aty 


tblicntion ons or service Tp some other form ho 
and. in the nature of things. such must be done 
urisdiction. in order that full and complete 
tice may be done. where some of the parties are non. 
dents. We think a sovereign state has the power to 
tenehoathine. All thines within the territorial 


undaries of a sovereignty are within its jurisdiction; 


nd. wenerally. within its own boundaries, a sovereignty 
reedine Kansas IS Stipreme except so far as its 


er and authority are limited by the constitution 
md laws of the United States: and, within the consti- 
fution and laws of the United States, the courts of 
Kansas may have all the jurisdiction over all persons 
and things within the state which the constitution and 
laws of Kansas may give to them: and the mode of ob- 
triniine this jurisdiction may be prescribed wholly. Cll- 
tirely., and exclusively by the statutes of Kansas. To 
btain jurisdiction of everything within the state of 
Kansas. the statutes of Kansas may make service by 


iblication as wood as any other kind of service.” 


Phiis case is also found in 390 Kan. 599. 


Phe case of Entreken vs. Howard, 16 Kan. 551. and 
Howard vs. kntreken. 24 Kan. 428. is inall respects like 
the caseat bar. andin that case the present Circuit Judge 

the Kiehth Circuit. sitting then as one of the judges 
of the Supreme Court of Kansas. held that this was a 
pitrely statutory action and operated to transfer the title 


from defendant to plaintiff in the action. 


This question is being raised in other states and we 
have been unable to find a single decision of a state 


coor <Hpporting the contention of defendant Ih error. 


ln kessie vs. Lower. 21 Northeastern Reporter. Logo. 
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Justice Coffey, speaking for the Supreme Court of 
Indiana, says: “‘Itis also argued that the decree in 
the action to quiet title, set forth in the special finding. 
Is in personam and not in rem, and that the court had 
ho power to render such decree on publication. While 
it may be true that such decree is not 7¢n rem, strictly 
speaking, yet it must be conceded that it fixed and 
settled the title to the land then in controversy, and to 
that extent partakes of the nature of a judgment 7 
rem. But we do not deem it necessary to a decision of 
this case to determine whether the decree is in personam 
or in rem. Theaction was to quiet the title to the land 
then involved, and to remove therefrom certain appar: 
ent liens. Section 318, Rev. St. 1881, expressly 
authorizes the rendition of ‘such a decree on publica- 
tion. 

In a case now pending in the U.S. Cirenit Court for 
Nebraska, commenced by these plaintiffs in error in the 
District Court of Lancaster county to quiet the title to 
the premises in controversy against the defendant im 
error, and by the latter removed to the Federal Court. 
Justice Miller, of this court. in overruling a motion to 
remand, said : : 
Oprnton or Justice Minter, Cask or ARNb?T Vv. GRrigas. 

This case was argued on motion to remand, and 
presents some difficulties that Ido not think properly 
ought to be decided on that motion. The question that 
ix raised, if there is anything in it. is a Federal one. 
The question is one whether a man can be deprived of 
his property without due process of law when in an 
action to quiet title he is a non-resident and the only 
service is by publication. That is a question undoubt- 
edly of Federal law, because if that kind of a proceed- 


oe 


as 


ing in which he is held to have his title barred is a 
violation of the constitutional provision concerning die 
process of law. then he has a right to have that ques- 
tion settled in the Federal court, and has a right to 
bring his casé here by removal from the state court, be- 
cause it is dealing with his rights under the constitu- 
tion. Without deciding absolutely whether such a 
proceeding does deprive a man of his property without 
due process of law, as stated in the case before us, I de- 
cline to remand the case. T should have had some little 
hesitation in ordering the case here, if an application 
had been made to me, but it is here and I do not wish 
fo assume the responsibility of remanding it when there 
isa question so clear, but Ido not feel at liberty to let 
the case go without stating that I do not concur in the 
views taken by counsel vesterday on that subject. that 
that kind of a proceeding properly conducted does de- 
prive a man of lis property without due process of law. 
| took part in the case of Pennover vs. Neff 95 UL S., 
714. which is the original foundation of that idea and 
before Lagreed to the opinion in that case T had in- 
serted 1 it, at nV request, To the effect that a proceed- 
ine directly intended to affect the title of real estate. 
Which was within the power and jurisdiction of the 
court was not ineluded in that decision. That is the 
neaning of the interlocutory words. Thad them in- 


serted and Know what they mean. 


The case of Hart vs. Sansone in 110 U.S. Supreme 
(ort Reports. Ine little stronger dn some of its eCXPPres- 
sions Than Opposite view of the case to what I have 
stated, but even in that there is nothine in the case to 
show that it probably was intended to decide all that 
Vir clammed for it. and that it) was a cause in 
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which the decision-of the state court did not intend to 
deprive Mr. Hart of his right in the property. 


In short the principal idea which I suggested yester- 
day after looking at these authorities comes back to me 
with great force, that these proceedings by which aman 
In possession of real estate asks to have hisright to that 
property established by a judgment at law or decree in 
chancery proceeds under the statute and not under the 
general chancery proceedings. The proceedings to 
quiet title are in the nature of proceedings in rem. 
Why is it not? The sheriff can put his hand on real 
estate and levy his attachment, the petitioner in that 
case brings his property into court, describes it, says it 
is this property in regard to which Tam in possession 
and I bring it here to have the title to it established. 
If that is not as much a proceeding tn vem, as any thing 
short of the old fashioned action proceeding in rem, Ido 
not understand it. It is in regard to that property that 
the party is asking a decree and the court rendered a de- 
cree turning the party out and giving the possession to 
him. I take it that isa proceeding in rem, asmuch as is 
the foreclosure of a mortgage. That would be one of 
the cases where you proceed both in personam and in 
rem. Ihave to say about this case of Leitzlock vs. May 
in which it was stated that I had decided the other 
way. May was in possession of the land and brought 
siit to have his title established under the statute, un- 
der the same statute now under consideration, and ser- 
vice by publication was had and May got his decree, 
establishing his title and declaring the title of Leitzlock 
to be void and null, but Leitzlock came in and made 
his motion to set that order aside and had it set aside 
and had a decree established that the original title was 
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a good title “= * * how can that be construed that 
[ had decided that such a proceeding is void I fail 


TO see. 


The real, and in truth the only, question involved in 
this case is the legislative power of a state over the title 
to real estate lying within its territory. The states 
have claimed, and without question, exercised such 
power from the foundation of the Federal eovernment. 
While the guaranty of ‘‘due process of law” was not in 
terms made a part of the Federal constitution until the 
adoption of the XIV. Amendment—yet it was before 
that time a well understood principle of American con- 
stitutional law, having formed a= part of many state 
constitutions. It has never been supposed that tlie 
statutes of the various states providing for the quieting 
of title to real estate within their boundaries upon con- 
structive service were obnoxious to such a provision 
when found in the constitutions of such states. Con- 
cress, following the example of the states, by the act of 
March 38d. 1875, gave the same remedy upon the same 
kind of service and titles acquired under such decrees 
have been upheld by this court. Mellen vs. Iron Works 
super. It has therefore become a rule of property in 
both the State and National Courts. Purchases have 
been made, money paid and improvements erected on 
the faith of these decisions, State and Federal. To 
hold otherwise now would unsettle titles in) nearly 
every state of the Union, and iistead of the termina- 
tion of litigation, which is always favored, the oppor- 
tunity would be offered to the litigious to speculate in 
doubtful titles. It is a somewhat remarkable circum- 
stance that in Mellen vs. Iron Works. Watson vs. U1- 
brich., as well as in the case at bar. the party invoking 
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the protection to this constitutional provision is not the 
non-resident whose property it is claimed was taken 
‘without dune process of law,” but one who took the 
supposed title with full knowledge of the proceedings 
by which that title was divested. In the case at bar 
we have the ludicrous spectacle of a citizen of Nebras- 
ka taking a conveyance, in 1886, of Nebraska lands, 
from one whom the Nebraska courts had already held 
to have no title, bringing an action against innocent 
purchasers in possession, and then appealing to the 
Federal courts on the ground that in 1882 a non-resi- 
dent had been ‘‘deprived of his property without due 
process of law.” 

This is but a fair specimen of what may be expected 
in nearly every state in the Union, should this court 
affirm the judgement of the court below. 


The doctrine here contended for by plaintiffs in error 
has for many years beena rule of property in’ Nebras- 
ka, the courts, the bar, and the people have learned to 
look upon it as the well settled law of that state, and 
we cannot believe that this court will, at this late date, 
reverse the rule and thereby unsettle tithes taken in re- 
liance upon it. 

Senudder vs. Sargent, 15 Neb. 102. 
Keene vs. Sallenbach, 15 Neb. 200. 
Watson vs. Ulbrich, 18 Neb. 189. 

The court acquires jurisdiction to quiet tithe by con- 
structive service against non-resident defendants im 
[llinois. 

Cloyd vs. Trotter, 118 IIL. 391. 


Substituted service gives jurisdiction against non. 
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The real, and in truth the only, question involved in 
this case is the legislative powerof a state over the title 
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claimed, and without question, exercised such 
power from the foundation of the Federal government. 
While the guaranty of ‘due process of law” was not in 
terms made a part of the Federal constitution until the 
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“truective service were obnoxious 


V her 


fold 
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to 


the constitutions of such states. 


such a provision 


Con- 


vress, following the example of the states, by the act of 
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kiyiet at ol ae 


March 
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the protection to this constitutional provision is not the 
non-resident whose property it is claimed was taken 
‘‘without due process of law,” but one who took the 
supposed title with full knowledge of the proceedings 
by which that title was divested. In the case at bar 
we have the ludicrous spectacle of a citizen of Nebras- 
ka taking a conveyance, in 1886, of Nebraska lands, 
from one whom the Nebraska courts had already held 
to have no title, bringing an action against innocent 
purchasers in possession, and then appealing to the 
Federal courts on the ground that in 1882 a non-resi- 
dent had been ‘‘deprived of his property without due 
process of law.” : 

This is but a fair specimen of what may be expected 
in nearly every state in the Union, should this court 
affirm the judgment of the court below. 


The doctrine here contended for by plaintiffs in error 
has for many years beena rule of property in Nebras- 
ka, the courts, the bar, and the people have learned to 
look upon it as the well settled law of that state, and 
we cannot. believe that this court will, at this late date. 
reverse the rule and thereby unsettle titles taken in re- 
liance upon it. : 

Scudder vs. Sargent, 15 Neb. 102. 
Keene vs. Sallenbach, 15 Neb. 200. 
Watson vs. Ulbrich, 18 Neb. 189. 

The court acquires jurisdiction to quiet title by con- 
structive service against non-resident defendants im 
T1linois. 

Cloyd vs. Trotter, 118 Tl. 391. 


Substituted service gives jurisdiction against non. 


resident defendant to set aside a conveyance as frandu- 


ent as to creditors. 


\ lanes : (Cowles ty) Vio. SOT. 


Partition is an action in the nature of a proceeding 
yn rem. and substituted service gives jurisdiction against 

non-resident defendant. 

Wiuntzel vs. Laundry. 30 La. 312. 

ln cloubttul cases this court will not adopt a construc- 
tion which will oust one in actual DOSSSSION, especially 
« this the case where, as in the case at bar, such posses- 

nis undera tithe held cood by the state tribunals. 

Meco ~ leis \. Bow mar. t) W heaton. Ost), 


Phe power of the state to regulate the tenure of 
eal property within her limits, and the modes of its 
cquisition and transfer. and the rules of its descent, 
mi the extent to which a testamentary disposition of 

may be exercised by its owners, is undoubted. — It is 
established principle of law. everywhere recognized, 
sing from the necessity of the case. that the disposi- 


wool iromovahble property whether Hy deed, descent, 


ny Other mode, is exclusively subject to the govern- 
a7 Whelth lig pce uriscdhiction the property Is ‘ 
tral States vs. Fox. 04 US. 820. 


Ve ormick ° Sillivant. 10 Wheat. vor. 


Where the highest judicial tribunal of a state has 


meciplies of law affecting the title to real 
) ely state and sueh principles of law 
esol property in such state this court 


decision of such state 


pe) 
ede) 


tribunal when called upon to adjudge titles to lands 
lying in such state. 
Beauregard vs. New Orleans, 18 How. 497. 
Suydam vs. Williamson, 24 How. 434. 


The judgment should be reversed and the case dis- 


missed. 


Respectfully submitted. 
WALTER J. LAMB, 
ARNOTT C. RICKETTS. 
HENRY H. WILSON. 
Attorneys for Plaintiffs in Hrror. 
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REPLY BRIEF. 


Counsel for defendant in error in opposing brief at page 6 
contended that this court should not pass upon the questions 
raised by the certificate of division, because they are the only 
questions involved in the case, and would in effect be ruling on 


it will be seen that all the cireuit court decisions quoted by 
counsel for defendant in error are based upon a mistaken view 
of what this court decided in Hart vs Sansom. Tuese cases 
have all gone upon the theory that this court in that cas> had 
passed upon the covstifutionality of such legislation, instead of 
the existence of such legislation in Pexas and the conformity of 


the pre ceedings thereto. 


In the case of Leitzbach vs May relied upon by defendant in 
error, the decree quieting the title against the non-resident had, 
on motion as provided by the statute, been set aside and a de- 
cree actually rendered confirming the title in the defendant in 
that sume cause. Hence when the ejectment case was heard 
there was no decree to claim under but one for the adverse 
purty. This case can have no application to the case at bar 


where the decree still stunds in full force and effect. 


The circuit judges have merely followed, with much reluct- 
ance, What they erroneously supposed to be the decision of this 
court, and hence these cases cun add nothing to the authority of 


Hart vs Sansom upon an erroneous view of which they are based. 


POSSESSION. 


It is contended that the decree is void because Flint was not 
nb possession at the time he brought action to quiet title in the 
state court and could not therefore take the property under his 
imand bring it into court and thus give the court dominion over 
it. It will be seen (record 4 that Flint ed/eges that he was zx 
possession avd that the court (record 8S) when the cause was heard 
upon the pleadings and proofs adduced, found that Klint was 27 
possession, Wesubmit that this allegation 19 Flint’s petition 
gave the court jurrsdiction to try that fact, and having tried it 
upon the proof adduced that finding is conclusive until set aside, 
fhe argument of counsel scems to be that the jurisdiction of the - 
court depended not on the allegations in the pleadings but upon 
facts not allewed. Let us see where this would lead us. Had 


Hurley appeared to the action and the court should have found 
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STATEMENT OF CASE. 


This is an action in ejectment to recover possession of a 
quarter section of land in Lancaster county, Nebraska, of the 
value of $4,000.00, and is brought to this Court on error, 
from the Circuit Court of the United States for the District 
in which said land 1s situated, upon a division of opinion of 
the Judges of said Court. 

As appears by the printed recerd herein—p. 1—the defend- 
ant in error commenced this action by the filing of a petition 
containing the usual averments of title in him, and in addi- 
tion, set out the claim of the defendants below to the premises 
in question. To this his petition plaintiff in error filed a 
general demurrer. 

The record also shows that the right of defendant to the 
land in question, was based alone upon the following facts: 

1. December 6, 1860, the land was patented to one Michael] 
Hurley; 

2. November 16, 1886, said patentee conveyed said premi- 
ses to defendant in error. 
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3. February 2, 1878, a tax deed for said premises, was made 
to one Charles L. Flint, but which, as is shown by the cer- 
tificate of division herein—Rec. 13—was void upon its face, 
and conveyed no title whatever; 

4. January 14, 1881, another pretended tax-deed for said 
premises was made to one Upham, but said deed was also void 
upon its face, and conveyed no title whatever, as 1s shown by 
the record; 

s. May 3, 1881, the said Upham quit-claimed his interest 
in said premises to the above-named Flint; 

6. March 27, 1882, the said land being then vacant and 
unoccupied—Rec. 13—said Flint commenced an action in.the 
District Court of Lancaster county, Nebraska, against the 
above-named Hurley, to quiet his—said Flint’s—title to said 
premises as provided by Sec. 57, Chap. 73, Stat. Neb., and in 
order to procure service upon the said defendant affidavit was 
made by H. H. Wilson—one of Flint’s attornevs—that said 
Hurley was a non-resident of Nebraska; whereupon service 
was had upon said Hurley by publication, in the manner pro- 
vided by the laws of Nebraska; 

7. June 16, 1882, the District Court rendered a decree on 
default in the action last.mentioned, quieting Flint’s title to 
said premises as against said Hurley and all persons claiming 
the said Hurley not having appeared in 


under him—Rec. 13 
he action, and not having anv actual knowledge of its pen- 
denev: , 

8. July 1, 1885, Flint quit-claimed his interest 1n said land, 
to Ricketts & Wilson, the attorneys who had brought the 
action for him as azainst Hurlev; 

gy. August 14, 1885, said Ricketts & Wilson made a deed 
of convevance of said premises to August F. Arndt, one of 
the plaintiffs in error tu this action, and the same day the said 
vrantee conveved his interest in said land to Rosa Reuther, 
another of the plamtiffs In error. 

As appears from the pleadings in this action—Rec. 17—the 
only question in this case, was as to the validitv of the de- 
cree mentioied above. We insisted below and still insist 
that. as said decree was 77 personam, it was void, being in 
contravention of that provision of the Federal Constitution 
which declares that no person shall be deprived of property 
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Nebraska Code ot Civil Procedure: 


5 


Jd 

without due process of law. The Circuit Court, following 
the decisions of this Court, overruled the general demurrer 
filed to the petition of defendant in error, thus holding said 
decree invalid. The Judges, however, signed a certificate of 
division of opinion, as to the validity of said decree, and this 
is now the sole question before this Court. Said certificate 
is as follows: 

‘‘This cause came on for hearing before the Hon. David 
J. Brewer, circuit judge, and Elmer S. Dundy, district judge, 
on this 12th day of November, 1888, upon the demurrer of 
the defendants to the petition of the plaintiff filed herein, and 
said cause is argued by counsel and submitted to the Court; 
and thereupon, it appearing to the Court from the petition of 
plaintiff, and defendant’s demurrer thereto that: 

“December 6th, 1860, the premises in controversy, to-wit, 
160 acres of land in Lancaster county, Nebraska, were con- 
veyed to one Michael Hurley by the Government of the United 


States; 
‘‘November 16th, 1886, said premises were duly conveyed to 


plaintiff in this action by said Michael Hurley, and said plain- 
tiff has not since conveyed said premises to any other person; 

‘‘Rebruary 3d, 1878, the treasurer of Lancaster county, 
Nebraska, made a pretended tax deed of said premises to 
Charles L. Flint, which said pr.tended conveyance was and 
is void and conveved no title to said Flint; 

‘January 14th, 1881, the treasurer of said county made a 
pre‘eided tax deed to one J. B. Upham for the said premises, 
which said pretended tax deed was and is void and conveyed 
no title to said Uphain; 

“Mav 3d, 1881, said Upham quit-claimed his interest. in 
said premises to said Flint; 

‘March 27, 1882, the said premises being vacant and un- 
occupied lands, the said Charles L. Flint commenced an ac- 
tion against the above-named Michael Hurley to quiet his— 


said Flint’s—titie to said premises, as provided by Sec. 57 of 


Chapter 73, of the Compiled Statutes of Nebraska, and there- 
upon, in order to procure service upon said Hurley, made 
afidavit that said Huriev was a non-resident of the State: 
whereupon service on said Hurley was had by publication in 
the manner provided in sections 77 to 80, inclusive, of the 


4 


“Tune 16, 1882, the District Court of Lancaster county, 
Nebraska, ordered, adjudged and decreed that the title and 
possession of the said premises were in the said Charles L. 


' 


o 


Flint, and further decreed that the title to said premises should 
be quieted as against Hurley and all persons claiming through 
or under him, and forever enjoining the said Hurley and all per- 
sons claiming through or under him, from setting up any claim 
to said premises or any part thereof adverse to the title or pos- 
session of said Flint, or in any manner interfering with his 
use and enjoyment of the same; 
‘‘Said decree is still unreversed; 
Said Hurley has never been a citizen or resident of Ne- 
braska, and no service of summons was ever made upon him 
said action so brought against him by said Flint, and he had 
| notice of the pendency of the said action, the only 
service made upon him in said proceeding being a construct- 
by publicaticn in a newspaper published in said 
Laneaster county, Nebraska, and the only jurisdiction ac- 
quired over him in said action being by the constructive serv- 
iforesaid: 
rst, 1885, said Flint conveyed whatever interest he 
said premises to said Ricketts & Wilson; August 
Ss, said Ricketts & Wilson conveyed whatever in- 
or title they had to said premises to defendant, Au- 
ist F. Arndt, Sr.; August r4ath, 1885, said August F. 
Sr., conveved whatever interest in or title he had to said 
nises to defendant, August F. Arndt, Jr.; August 14th, 
said August F. Arndt, Jr., conveyed whatever interest in 
he had in said premises to defendant, Rosa Reuther; 
untiff claims to be the owner of the premises under the 
from Michael Hurley, and the defendants claim to be 
egal owners of the premises in controversy, and are in 
ession thereof under and through the said proceedings 
ecree aforesaid and conveyances subsequent thereto 
resaid, and refuse to surrender possession to said plaintiff. 
\nd thereupon the said judges divided in opinion upon 
wing questions of law arising in said cause on the con- 
ration of the said demurrer to the plaintiff's said petition, 
nd the same, upon request of the attorneys of the respective 
ties in said cause are now certified to the Supreme Court 
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the United States for decision: 
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‘First. Is the above decree rendered as aforesaid against 
said Michael Hurley and in favor of said Charles L. Flint 
valid as against the plaintiff in this action? | 

‘Second. Isa decree in the State courts of Nebraska un- 
der the statutes of that State on service by publication alone, 
where there is no appearance of the defendant to the action, 
valid, when rendered in an action quieting the title to lands 
situated in said State, when such decree is drawn in question 
in the Federal courts of that State? : 

‘Third. Isa decree rendered in the courts of the State of 
Nebraska in an action to quiet the title to real estate situate 
in said State on service by publication alone, where there is 
no appearance of defendant in said action or knowledge of 
the pendency of the said action on his (defendant’s) part, and 
where the land in question at the commencement and during 
the pendency of said action is vacant and unoccupied, valid 
when drawn 1n question in the Federal courts of that State? 

‘Fourth. Is a decree quieting the title to real estate in Ne- 
braska in an action prosecuted under the statutes of Nebraska 
above referred to, be treated and regarded as a decree 7” rem 
when drawn in question in the Federal court? 

“Fifth. Is an action under the statutes of Nebraska to 
quiet the title to real-estate in that State to be regarded as an 
action 72 personam or au action 272 rem, when drawn in ques- 
tion in the Federal court? 


(Signed) “DAVID J. BREWER, 
Circuit Judge. 
(Signed) ‘““ELMER S. DUNDY, 


District Judge. ' 


As will be seen from the above certificate, the vital point 
upon which the Court divided, was as to the effect of the 
identical decree in controversy. All other points are merely 
abstract ones, collateral to and involved in the main one. As 
before stated, the record shows—1-12—that the question as 
to the validity of this decree was the only one in the case. 
We submit, therefore, that under the decision of this Court 
of May 23, 1887, in Bank v. St. Lours, etc., 7 Sup. Ct. Rep., 
1054, and the cases there cited, this Court will refuse to pass 
upon the question presented, as to do so would be equivalent 
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enact such laws and authorize such proceedings. No rights 
can become valid under unconstitutional statutes. Nor can 
rules of property become established under state decisions 
construing such statutes, so as to control the decisions of 
this court. It is not for legislatures to determine what pro- 
ceedings constitute ‘‘due process of law’’ and what do not. 
If the ewforcement of that constitutional guaranty is to be 
taken from the keeping of the Federal Courts and commit- 
ted to the judgment of the legislative bodies of the country, 
then the guaranty will be of small value. 

Statutes authorizing personal judgments upon constructive 
service <s well as judgments rendered upon such service, have 
invariably been held void by this Court. ‘The decree in 
question, is a fair illustration of what may be expected on 
all hands, if this Court should reverse the decision of the 
Court below. Here, a tax-title speculator, and a non-resi- 
dent of Nebraska, went into a State court, and by construc- 
tive service alone, obtained a decree agdinst another non- 
resident, then the real owner of a certain tract of land, which 
not only robbed the latter of his property, and enjoined him 
from ever even claiming it, but in addition declared the 
wrong-doer to be the owner of the premises to which he had 


standing the same were wholly unoccupied. 

The question here presented is not, however, a new one, 
and its decision does not depend merely upon a consideration 
of those general principles which underlie and sustain our 
system of jurisprudence. 

In the case of //ar/ v. Sansom, 110 U. S. 151, this court 
dec.ded that a decree to remove a cloud from the title to real 
estate, is a proceeding 7 personam, and that jurisdiction of 
the person is necessary to the making of the decree. In that 
case the court sav: 

“This is awrit of error sued out, by Edmond J. Hart, a 
citizen of Iouisiana, to reverse a judgment rendered against 
him in the Circuit Court of the United States for the north- 
ern district of Texas, in an action brought by him against 
Marian Sansom, and the heirs at law of Thomas M. League, 
citizens of Texas, to recover a tract of land in Johnson Coun- 
tv, in that state, of which thev had dispossessed him. 
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tion in a newspaper of the county four successive weeks be- 
fore the return dav; and a like service by publication upon 
Dorsey, a citizen of New York. 

That record further showed a default of all the defendants; 

That record finally showed a judgment that the plaintiffs 
recover of the defendants the premises described, and that the 
several deeds in the plaintiffs’ petition mentioned, be and the 
same are hereby annulled and cancelled, and for naught held, 
and the cloud thereby removed, and for costs,.and that exe- 
cution issue for the costs. 

The Circuit Court against the plaintiffs’ objection, admitted 
the judgment in evidence, instructed the jury that it divested 
the plaintiff of his title to the land, and directed a verdict 
for the defendants. ! 

The plaintiff, deriving his title under a deed with cove- 
nants of general warranty from League, is entitled to main- 
tain this action against League’s heirs, who are estopped by 
those covenants, unless the former judgment in the action 
brought by them in the State Court has adjudicated the title 
as between them and the present plaintiff. It 1s, therefore, 
necessary to consider the nature aud effect of that judgment. 

The petition combined, in accordance with the practice 
prevailing in that State an action in the nature of ejectinent 
t» recover possession of the land and a suit in equity to re- 
move a cloud upon plaintif’s title; and service by publica- 
tion was in the form authorized by the local statutes against 
nou-residents. 7 Paschal, Dig. of the Laws of Texas, 4th 
ed. Art. 25. 


The judement is that the plaiitiffs recover the land of the 
defendants, and that the deeds nentioned in the petition be 


aud are annulled and cancelled, and the cloud thereby re- 
moved, and for costs; and execution is awarded for costs only, 


and not for anv writ or process in the nature of a writ of pos- 
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SCSSTON. 


But if there is any judgment, except for costs, against Hart, 
it is, upon the most liberal construction, only a decree re- 
‘ 


moving the cloud created by his pretended claim of title and 


is no bar to the present action. 


LI 
rendered.’’ .Say/e’s Stat., vol. 1, p. 447, Art. 1338. 

This decision in the 110 U. S., was but the application and 
logical result of a lotig line of elaborate and thoroughly rea- 
soned opinions of this Court, chief among which is the lu- 
minous and comprehensive opinion in Pennoyer v. Neff, 95 
U. S., 714. These decisions have been followed in numer- 
ous cases in the Circuit Courts of the U. S., and in the 
Courts of last resort in the States, and deviation from them, 
out of fear of the supposed consequences of their unyielding 
enforcement, will result in greater disaster than it can possi- 
blv avert. Now, if a suit to remove a cloud from the title to 
real estate, is an action zz fersonam, then so is an action to 
quiet title. In fact, this 1s so self-evident, that opposing 
counsel expressly concede the same in their brief. We can- 
not do better here than to quote as a part of our argument, 
rather than as authority for this Court, from the decisions of 
the Circuit Courts upon the questions involved. In the case 
of Stang v. Redden, 28 Fed. Rep., p. 12, Judge Brewer, in 
passing upon the validity of a decree, identical with the one 
here in controversy, obtained under the Kansas statutes, 
which are substantially the same as those of Nebraska, upon 
the subject, as will appear hereafter, used the following lan- 
guage: | 
‘‘A petition for rehearing was presented at the last term. 
The facts in the case are these: Away back in 1859 or 1860 
aman named Russam owned a tract of land in Shawnee 
County, gave a mortgage, and that mortgage was foreclosed, 
the property sold, and the sale confirmed, but no deed ever 
made. By various conveyances trom the purchaser at the 
Sheriff's sale, title passed to Stang. The land was unenclosed 
and unoccupied, In 1883, Russain, the original owner, (the 
morteavor) quit claimed to one McClure. He brought suit 
in the District Court of Shawnee County against Stang to 
quiet his title; obtaimed service by publication, Stang being 
a nou-resident. Upon suciu service, no appearance having 
been made, default was taken, and a decree entered quieting 
his uitle. After that decree had been entered McClure deeded 
to Redden. Within a vear Stang entered his appearance in 
that Court obtained an order setting aside the decree, and 


leave to file an auswer. Ele filed an answer and then re- 
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ting aside of the decree, that neither the setting aside of the 
decree or any subsequent proceedings shall affect the title of 
such purchaser. The Supreme Courts of Kansas and Ne- 
braska further hold that any person who buys land fora val- 
uable consideration from a plaintiff holding under a judgment 
rendered in his favor in an action to quiet title upon service 
by publication, 1s a purchaser in good faith within the mean- 
ing of the statutes mentioned. | 

Again in the case of Clark vy. Hammett, 27° Fed. Rep., 
339, the Court Savs: 

‘‘Action in ejectment by the plaintiff to recover certain 
real estate situate in Marshall county, Kansas. Detendant 
pleads in bara decree of this Court in the case of Charles L. 
Flint against David M. Clark, that said plaintiff and others, 
quieting the title of said Flint to the land in controversy, and 
decreeing Clark’s title invalid, and barring him from assert- 
ine the same; that said defendant holds title to the land un- 
der sud Flint, ete. To this the plaintiff files a general de- 
mlurrer, 

“It appears from the record of /77n/ v. Clark, that Flint 
held a tax-deed on the land, and that he filed a bill in equity 
against said Clark and others to quiet his title, and to bar 
them asserting any claim to the land. In his bill, after set- 
Ing out his tax-deed, he avers ‘that each of the said defend- 
aunts claims some title, estate, interest in, or lien or claim 
upon, the lands, by patent from the United States, or through 
grantors under such patents; and claiming that there are er- 
rors and irregularities connected with the issue of said tax- 
deeds which render the same voidable. 


And plaintiff avers that the said estate of de- 


fendants was divested by the said tax-deed, and the = said 
claims and pretenses are unjust, Inequitable, and untounded, 
and tend to the manifest injury of the plaintiff, and to disturb 
him in the enjoviment of lis said estate, and to prevent an 
advantageous sale thereof.’ He therefore pravs that Ins title 
mav be established and quieted, and that defendants, and all 


persous claiming under them, be forever barred from assert- 


ing title, ete. Clark was and is a citizen of Massachusetts, 
and service of process was made on him by publication ina 
newspaper, under the Act of Congress of March 3, 1875. He 


ij 


Lf 
nou appearance, and a decree was entered as prayed for. 
question goes to the jurisdiction of the Court to make 


decree on service by publication. 


‘ 


‘he statutes of Kansas authorize such a suit and. such a 


Stat. 1879, Code, Par. 72, p. 594. The Act of Con- 

f March 3, 1875, authorizes such service in suits pend- 

this Court, to remove any incumbrance or lien or cloud 

the title to real or personal property within the district. 
ne or more of the defendants shall not be an inhabi- 

of. or found within, the district, etc. It will be ob- 
| that this act does not, in terms, authorize such service 


its to guiel title, but it is difhieult to perceive wherein such 


suit is not asmucha proceeding 7 rem as a suit to remove a 


(on the other hand. I think it must be conceded that if a 
remove a cloud is a suit 77 fersonam, a sut to quiet title 
be held as coming under that class... The Supreme Court 


has decided that a suit to quiet title, in a case like Flu? v. 


(lark is maintainable on the equity side of this Court when 
efendant isin Court. //fo//and vy. Challen, 110 U.S., 15; 

/ as v. Bank, 112 U. S., 405. It is unnecessary to cite 
lorities to sustain the rule of law that no personal judg- 

t can be rendered against a party, unless he has been 

ed with process or makes voluntary appearance, nor 1s it 

to cite authorities to the other rule that an adjudi- 

mow rem can be made when the Court has obtained 
liction of the ves without personal service of process on 

e person. It would follow 1f.the suit by Flint to quiet his 
was a proceeding 77 fersonam, and not 7 rem, the de- 

of the Court, so far as it sought to adjudicate and bar 

s title to the land, was coram von judice, and void. 

The Supreme Court of the United States has declared that a 
t to remove a cloud trom the title to real estate is a pro- 


ny wt personam (flart v. Sansom, 110 U. S.. 151) and 


risciiction of thre person Is necessar\ Lo Wake a decree. 
if a suit to remove a cloud isa personal 


‘T think it must be conceded that a suit to quiet title 1s 


vise Chere is no seizure or taking of the propertv by 


‘ourt, nor any decree for its sale, or for any act or thing 


done in regard to the thing itself, which is required to 


i 
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make it a proceeding. wz rem. FPennoyer v. Neff, 95 U.S. 
714. The proceeding appears to be directed against the per- 
son. It is true it does not seek to compel him to execute a 
release of his pretended title, but rather seeks to enjoin and 
bar him, and all persons claiming under him from asserting 
any title or interest in the land. In Aart v. Sansom, supra, 
the Court says: ‘Generally, if not universally, equity juris- 
diction 1s exercised 77” personam, and not 77 rem, and depends 
upon the control of the Court over the parties by reason of 
their presence or residence, and not upon the place where the 
land lies in regard to which relief 1s sought. ’ It 
has no inherent power by the mere force of its decree, to an- 
null a deed or establish a title.’ 


‘Believing, as I do, that the Supreme Court has established 
the rule of law applicable to this case, it is not necessary for 
mie to discuss it as an original proposition, or to refer to the 
general views presented by the defendant’s counsel, or bv 
Mr. Justice Hunt in Ins dissenting opinion in /%nxnoyer v. 
Neff, however much of reason they might present to my mind 
if the question was not stare deczs?s. | 

‘The plaintiff’s demurrer must be sustained. *’ 

It mav incidentally be noted that the plaintiff in the action 
to quiet title referred to in the opinion just quoted, is the 
same individual who obtained the decree in controversy— 
Charles L. Flint. | 

In the opimon of the Court in /’%//s v. Clay, 27 Fed. Rep., 
637, a case arising under the laws of Iowa, the Court, in 
passing upon the validity of a decree quieting title in all re- 
spects identical with the one in question, says: ' 

“It as further contended, on behalf of defendants, that 
complainant 1s barred in tlits action by reason of a decree 
rendered by the Circuit Court of Sioux County, in a pro- 
ceeding brought to quiet title against one McConaughy, 
through whom complainant derives title. The petition in 
that cause was filed December 10, 1573, at which time the title 
had passed from the United States to Williains, and from the 
latter to MeConauehyv. ‘The evidence shows that McCon- 
aughy was a non-resident of Iowa; that the only notice given 
of the pendency of the suit in said Circuit Court was by -pub- 
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ication if1 a newspaper in said Sioux County; that there was 
No appearance in that cause for defendant, the decree being 
rendered upon a default, and is to the effect that the peti- 
tioners in that cause were the owners of the land; and that 


the defendant was forever barred from asserting any right or 


facts is whether McConaughy and his grantee are bound by 
i decree of this nature, rendered by a default, upon service 
by publication only. I am not able to distinguish this case 
from that of /Zar¢ v. Sansom, 110 U. S., 151; and following 
the ruling therein made, Iam compelled to hold that the de- 
cree in question is not a bar to the present suit.”’ 

The laws of Iowa in regard to constructive service, the 
eudering and opening of default judgments, the effect of 
conveyances before such judginents are opened and the quiet- 
ing of title to real estate, are the same as those of Nebraska, 
with the exception that in the former State, default judg- 
ments can only be opened within two vears, while in the 
latter they can be vacated within five vears. See JW//er’s 
Jowa Stat., p. 661, Sec. 2618; p. 719, Sec. 2877-8; and p. 
$02, Sec. 3274-5. 


Plaintiff in error seeks to evade the foregoing decisions, 
and to do so, argues that the action to quiet title under the 
statutes o: Nebraska, has been changed into an action 27 rem. 
It is conceded that, under the old chancery practice, an action 
to quiet title 1s an action 7” fersonam and not an action 27 
rem, and that a decree quieting title to real estate, obtained 
in such an action against one residing beyond the jurisdic- 
tion of the Court where the decree is rendered and where no 
ippearance is made by defendants, is absolutely void and sub- 


- LP — ‘ > - 
ect to collateral attack. 


Betore setting torth the statutory PTovisiols, which it 1s 


claimed, have transtormed the action from one 77 personam 


to one 7 vem, it is hardly neessary to suevest that if an action 
m personram 1s to be changed by a legislature into an action 
m rem, such change cannot be effected simplv by the levis- 
lature, calling it an action vv rem, or assucnine to treat it as 
such. The change if made, must be by makine a substan- 


tial change in the character and nature of the proceedings. 


title to the land. The question arising from this state of 


nes 
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The statutory provisions which plaintiffs in error claim 
have worked the change in the nature of the action trans- 
forming it from one 77 pcersonam to one 77 rem, are found in 
the brief of opposing counsel, and need not be set forth 
here. Now the most that can possibly be said of them is 
that the legislature of Nebraska have, in their legislation, 
acted upon the theory that an action to quiet title is an ac- 
tion zz rem, and even this is not certain. 

The statute, in regard to constructive service, makes no 
direct reference to actions to quiet title, but as it is broad 
enough in its terms to cover such actions, it may be presumed 
that they were in the mind of the legislature, and therefore 
that the legislature considered such actions proceedings 77 
rem. This is the only one of the statutory provisions quoted 
which even implies that actions to quiet title are regarded bv 
the legislature of Nebraska in anv other light than actions 7” 
personam. | : 

But an action 77 personam would not be changed into an 
action in rem by the mere passaze of an act by a legislature, 
authorizing constructive service as against non-resident de- 
fendants. Yet snch seems to be the idea of plaintiffs in error. 
If such were the case, constructive service alone, would be 
sufficient in all actions in which it ever was, or ever might 
be, authorized by legislative enactments, because all such ac- 
tions would become actions 77 rem by virtue of such legisla- 
tive enactments. If the Federal Courts are limited in their 
determination of whether proceedings in state courts, are in 
violation of constitutional rights, to the investigation of the 
question whether such proceedings are in accordance with 
acts of the legislature and decisions of state courts there- 
under, the functions of the federal judiciary would certainly be 
greatly abridged. State legislatures certainly ought to, and 
do have very great control over lands, and the titles thereto, 
within their State limits, and so long as they do not trespass 
upon constitutional limitations, their coutrol over such mat- 
ters is supreme. But in questions pertaining to lands and 
titles thereto within their territorial limits, the States are just 
as inuch subject to constitutional restrictions as in regard to 
other matters. 


Section 57 Ch. 73 of the Nebraska statutes, provides in 
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substance, that actions to quiet title may be brought by any 
one, whether in actual possession of real estate or not, to 
quiet his title thereto against any one claiming an adverse 
interest therein. Certainly nothing in this section—of which 
we shall have more to say hereafter, changes the nature of 
the action from one zz fersonam to one 7mrem. Neitheris there 
anything insection 58 of ch. 73, to effect such a change. In 
short, there is nothing in any of the sections referred to, 
which dispenses with the necessity of having the defendant 
in court by personal service within the jurisdiction of the 
court. If the parties are in court and conveyances are or- 
dered and not made, the decree may stand in their stead. If 
the parties ave 7x court, it is then immaterial whether the 
plaintiff is in possession of the land or not. But a court can- 
not bar and perpetually enjoin a defendant over whose per- 
son it has not obtained jurisdiction, from asserting title to 
his land, in an action where there 1s no seizure of the land 
or equivalent act, and where the plaintiff is not and never 
has been in possession of the land and has no title whatever 
thereto, and when the defendant has never created anv lien 
or executed any contract touching the premises. Merely 
making an action a statutory proceeding, does not of itself 
change the essential nature and character of the action. If 
under the chancery practice, an action to quiet title is an ac- 
tion 7a personam, then a statute allowing such an action but 
not changing the essential character of the procedure, or the 
relief to be obtained, does not make it an action 772 rem. 
Can it be, if, without a statute, it is impossible to obtain a 
valid decree quieting title against a non-resident upon inerely 
constructive service, because to do so would be to deprive 
him of his property without due process of law, that, with a 
statute providing for obtaining such a decree upon such serv- 
ice, such a decree will be valid? If so, the legislatures are 
the supreme judges of what'is ‘‘due process of law,’ and the 
14th amenmdment to the constitution is no limitation on the 
States. In other words, is evervthing which is authorized 
by statutes, ‘‘due process of law?" 
Opposing counsel cite in their brief what purports to be 
the opinion of Justice Millerin overruling a motion to remand 
an action to quiet the title to the premises in controversy. 
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In regard to this we say that the opinion mentioned, was 
given orally, and as printed, varies quite materially from our 
recollection, of what the learned Judge actually said. How- 
ever, the case was not then being heard or decided upon its 
merits. The decision was merely that there was a federal 
question involved, and therefore that, as the amount involved 
exceeded $2,000, the circuit court had jurisdiction of the case. 
Justice Miller explicitly disavowed expressing his final opinion 
as to the validity of the proceeding in question. 


In the unreported case of Leztzback v. Way, which was 
heard in the circuit court of the U. S. District of Kansas, in 
1885, before Justice Miller, a decree in all respects similar to 
the one in controversy, obtained upon constructive service 
under the Kansas statutes, which, upon this subject, are in 
all material subjects—except that plaintiff must be in pos- 
session—the saime as those in Nebraska, was held invalid, and 
the title obtained under it worthless. 


By the Kansas code, p. 680, Sec. 591, Dassler’s, Stat. it is 
provided that: ‘‘An action may be brought by any person 
in possession by himself or tenant, of real property, against 
any person who claims an estate or interest therein adverse to 
him for the purpose of determining such adverse estate or 
iterest.’” 

By Sec. 400 of the said code, p. 654, it is provided that: 
“When a judgment shall be rendered for a conveyance, re- 
lease or acquittance, in any Court of this State, and the party 
against whom the judgment shall be rendered does not com- 
ply therewith by the time appointed, such judgment shall 
have the same operation and effect, and be as available, as it 
the conveyance, release or acquittance had been executed con- 
formably to such judgment, or the Court may order such con- 
vevance, release or acquittance to be executed in the first in- 
stance by the Sheriff; and such convevance, release or acquit- 
tance, so executed, shall have the same effect as if executed 
by the party against whom the judzment was rendered. This 
section shall apply to decrees rendered or to be rendered in 
suits now pending.” 

By sec. 77, of same Code, 1t is provided that, ‘*A party 


against whom a judgment or order has been rendered with- 
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out other service than by publication im a uewspaper, at any 
time within three vears after the date of the decree or order, 
have the same opened, and be let in to defend the same. 
But the title to anv property, the subject of the judgment or 


order sought to be opened, which by it, or in consequence of 


it, shall have passed to a purchaser in good faith, shall not 

iffected by any proceedings under this section, nor shall 
they affect the title to any property sold before the judgment 
| The Courts of Kan- 


* - oh, 


under an attachment. 
sas have held (as have also those of Nebraska under a similar 
statute of that State) that any one who has paid a valuable 
consideration for land, the title to which depends upon a judg- 
iment on constructive service, is a ‘‘purchaser in good faith’’ 
within the meaning of the last section quoted, and that his 
title cannot be affected by any after proceedings brought to 
open the judgment. | 

Hloward etal., v. Eutreken, 24 Kan. 428 

Heatson vy. Clbrich, 18 Neb. 186. 


Therefore, if the premises have been sold, opening the 
judgment 1s of no avail as against the purchaser. 
f such a title, in the hands of a good faith purchaser, 1s 
bad it is only because the decree was void when ren- 
dered. As will be seen, the case decided by Justice Miller 
was an eectment suit brought in the U. S. Circuit Court. 
The plaintiff had the patent title. The defendant claimed the 
land under a series of convevances which depended upen a 
decree obtained by the first grantor, in the chain of title, 
juieting his title as against the plaintiff in the eyectment suit. 
This decree lade title was obtained upon constructive 
service alone. After this decree was rendered, the plaintiff in 
the ejectinent suit went into the State court, opened up the 


decree and had it reversed, but as the land had been several 


times sold and transferred the reversal was of no avail. Re- 
hefin the State Courts was impossible. The suit in ejectinent 

the UU. S. Circuit Court was instituted. The defendant 
sey t] — . . } ] 


n the eyectinent suit plead in bar the decree and the subsequent 
iusters of the land thereunder. This plea would have been 
rood in the State Court or any other Court which recognized 


the validity of such a decree against a non-resident Wpon con- 


le 


structive service. Justice M1] 


. however, after finding the 
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facts as stated in our summary of them, held that the plaintiff 
in the ejectment suitwas entitled to judgment and that the de- 
cree and trausfers were no bar to hisaction. As the case is 
not inthe printed reports, is exactly in point, and an attempt 
has been made to raisea doubt as to Justice Miller’s position, 
we quote, in the form of an appendix to this brief, the find- 
ing of facts and law made by Justice Miller and the judg- 
ment in the case as they appear upon the record 

It will be observed, by the sections above quoted, that in 
Kansas the action to quiet title, is just as much a statutory 
one as in Nebraska. And here we call attention to the 
fact that not only do the laws of Kansas require that a 
plaintiff, in an action to quiet title, must be in possession of 
the land, but in the case of Leztzback v. May, mentioned 
above, the record shows that the plaintiffin the original case, 
Was in possession of the premises in question at the time of 
the commencement of the action; yet notwithstanding this 
latter fact, Justice Miller declared the decree rendered upon 
constructive service, to be void. In the present action how- 
ever, the plaintiff in error asks this Court to hold a decree 
valid which is based only upon constructive service, not- 
withstanding Flint was never in possession of the land in 
question, and was not even in the State to verify his petition. 
And we also here call attention to the fact that the case of 
Hlart v. Sansom, 110 U. S., 151, was also purely a statutory 
action, and the judgment rendered in it, was based entirely 
upon statutory law. 

In Texas, all questions of title are tried under the chapter 
of the statute entitled, ‘‘Trespass to try title.’’ Sayle’s Tex. 
Stat., 2nd ed., Title 96. Under this action, all questions of 
title may be tried, and it is immateria! whether the cause of 
action or defense be legal or equitable. 


Grimes Vv. Hobson, 46 Tex., 416: 
Dangerfield y. Paschal, 20 10., 537. 


The owner of land has such seizen by reason of his title, 
whether legal or equitable, as will support an action of tres- 
pass to try title; and he may elect to consider himself ousted, 
and bring suit against an adverse claimant of the land, even 


ae, 
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though such claimant has never been in actual possession of 1t. 


Titus v. Johnson, 50 T., 22. 
Johnson v. Byron, 62 1d., 623. 


New v. Aeese, 6 1d.., 23. 


Section 4786 of the Texas Statutes above cited, declares 
what the petition shall contain, and under its provisions the 
issues presented are the same, in quieting title, as under the 
Nebraska Code. | 

Section 4790 declares that ‘The defendant in the action 
shall be the person in possession if the premises are occupied, 
or some person claiming title thereto in case they are unoc- 
cupied.’’ 

Section 4808 declares that ‘‘Upon the finding of the jury, or 
of the Court, where the case is tried by the Court, 1n favor of 
the plaintiff for the whole or any part of the premises 1n con- 
troversy, the judgment shall be that the plaintiff recover of 
the defendant, the title, or possession, or both, as the case 
may be, of such premises, describing them, and, where he re- 
covers the possession, that he have his writ of possession. ”’ 

Section 4811 declares that ‘‘Auy final judgment rendered 
in any action for the recovery of real estate hereafter com- 
menced shall be conclusive as to the title or right of posses- 
sion established in such action upon the party against whom 
it is recovered, and upon all persons claiming from, through 
or under such party by title arising after the conimencement 

such action.’’ . 

Section 1335 declares that ‘‘Where the judgement is for the 


conveyance of real estate, or for the delivery of personal prop- 


erty, the decree may pass the title to such property without 
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act to be done on the part of the party against whom the 
judgment is rendered.’ 
From the foregoing references to the Texas statutes, it will 
be seen that if there 1s anvthing in those of Nebraska to make 
iction to quiet title an action 77 rem, and a decree therein 
upon constructive service, valid, then the action in) which 
the decree, passed upon in /Zart v. Sansom, was also one 77 
gm, and said decree was also valid. . But this Court held 
therwise, and we think bevond question properly. In Ne- 


raska the action to quiet title 1s no more statutory than the 
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corresponding action of ‘‘trespass to try title’? in ‘Texas, and 
the provisions of the two States relating to the two actions 
are substantially the same. 

Opposing counsel cite Pomeroy on Equity Jurisprudence, 
as authority for the proposition that many States have, by 
statutory legislation, abrogated the original doctrine that 
equity actions were actions zz fersonam, and have caused de- 
crees to become and operate 77 rem, and call attention to the 
fact that Pomeroy in a foot note, classes Nebraska among such 
States. Counsel, however, fail to mention the fact that Pom- 
eroy also classes Texas along with Nebraska with such States. 
This omission is doubtless due to the fact that this Court in 
Hart vy. Sansom, without a dissenting opinion, differed with 
the doctrine laid down by Pomeroy. We think he rather 
inisstates or overstates the effect of these statutes. We sub- 
init as before stated, that these statutes at most, merely indi- 
cate that the legislatures of certain States have regarded 
equity actions as being 77 rem, and have passed laws on that 
assumption. At any rate, it 1s certainly indisputable that, in 
order to make such actions as-those to quiet title and remove 
cloud from title, actions zz rem, something more must be 
done than for the legislatures to say that decrees in such ac- 
tions shall establish titles, or in other words, something more 
must be done by the legislatures than merely to say, for that 
is what it amounts to, that henceforth actious to remove cloud 
from title and quiet title shall be actions 77 rem. 

If it is necessary to attach or levy upon real estate before 
a valid judgment upon constructive service can be rendered 
against a non-resident upon which the interest of such non- 
resident in such real estate can legally be sold, then we can- 
not see how the entire interest of a non-resident in his real 
estate can be divested in a proceeding in which he does not 
appear, and of which he has no actual notice, where there is 
no se.zure of or levy upon it, which is not and never has been 
in the possession of the plaintiff, and where the only attempt 
at service is by publication of a notice 1n a newspaper. If 
‘due process of law’’ forbids the one, it certainly does the 
other. The mere fact that the real estate is within the ter- 
ritorial limits of the Court’s jurisdiction, does not give the 
Court jurisdiction of the property in one case anv more than 
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other Something more must be done to make it sub- 
to the control of the court. There must be some out- 
ird and visible act done by the court through its proper off- 


to indicate its dominion and power over the property. 


Pennoyer v. Neff, 95 U. S. 714; 
Eaton v. Badger, 33 N. H. 223. 


We submit that from the foregoing, it plainly appears that 
court has in the case of H/art v. Sansom, adjudicated 
question presented in the certificate of division in favor 


efendant in error; and that a decree barring a non-resi- 


from asserting title to his land, when obtained by one 
possession of the land upon constructive service in an 
which such non-resident does. not appear and of 
has no actual notice, is void and statutes authoriz- 
sich decrees and proceedings to enforce thei, are in cou- 


tion of the r4th amendment to the federal constitu- 


tainly needs no argument to establish the proposition 
the decree in question was and 1s void as against the 
esident Hurley, it is void as against his grantee Griggs, 
Nebraska. ‘*The judgment, 1f void when ren- 

ilwavs remain void;’’ it cannot occupy the doubt- 

mn of being void, if the land remains in the hands 

Hurl xy some other non-resident, but of being valid, 
dto a resident of Nebraska. Such an idea is 


fo so hold would be to give some efficacy to the: 


against Hurley. It would so restrict his 

ion as to limit him to sellinz only to non-rest- 
Nebraska. More than this, upon the theory which 
el urge, the decree might be void as against 

he remained a non-resident of Nebraska, 


he chanced to ake up his residence upon his 


» that the question presented in this case 

the case of /fart v. Sansom, we deem 

fer at length to the decisions and ar- 

ented by opposing counsel. We might re- 


that the case of Hulineg Vv. the Aaw Lalley 


vy was one to condemn property for a public use, 
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under the right of e:nineit do:niin, and can afford no pre- 
cedent for the decision of this case. As to the decision of the 
supreme court of the State of Kansas, in’ De//on v. Hel- 
fer, a considerable portion of which is quoted in brief of 
Opposing counsel, we say that itis undoubtedly contrary 
to the decision of Justice Miller before referred to, and also 
to that of Justice Brewer in the case of Strang v. Rea- 
den above cited. But it is to be noted that in this case of 
Dillon v. Hleller, the court base their opinion that the de- 
cree is valid, eutirely upon the fact that the plaintiff, when 
he commenced the action, was a resident of Kansas and in 
actual possession of the land. The court repeatedly emphasize ~ 
the necessity of the plaintiff's being in actual possession of the 
land,in order to maintain the suit underthe Kansas Statute. As 
opposing counsel have quoted so largely from this opinion, we 
think it only fair to this Court to give this additional quotation 
therefrom: ‘‘In the present case the plaintiff resides within 
the State of Kansas, and he virtually surrendered jurisdiction 
of himself to the Court below when he commenced this ac-. 
tion. He isin the actual possession of the property in con- 
troversy, and, dezng 7 actual possession thereof, he also, in 
effect surrendered jurisdiction thereof to the Court when he 
brought his action, and as much jurisdiction thereof as any 
Court in any action could obtain by virtue of a seizure of the 
property by its own officers; and service of summons by pub- 
lication, as authorized by law, was afterwards had in this case; 
and this gave the Court the power to hear and determine the 
case, and to render a judgment thereon and to enforce such 
judgment; and this is all that is necessary to give complete and 
absolute jurisdiction over the thing in controversy.’’ The 
syllabus in this case, written bythe Court under the statutes in 
Kansas, is as follows: ‘‘In an action to quiet title to real es- 
tate, brought by a party zz the actual possession of such real 
estate against a person who is a non-resident and out of 
the State, service of summons may be made by _ publi- 
cation and such service will give the court ample jurisdic- 
tion to hear and determine the case.’’ From the forego- 
ing, it is evident that the supreme court of Kansas upheld 
the decree in question, only because the plaintiff in the suit 
in which it was rendered, was in the actual possession of the 
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nthe suit to quiet title was commenced; and that it 

it have upheld a decree obtained by one not in actual 
The court acknowledge the necessity of a seizure 

erty in order to make the action one 7v rem and 
ervice sufficient, but hold that the tact of the 

tiff’s being in the actua/ possession of the land, wnen he 
substantially equivalent to a seizure by 

ficers and meets the requirement therefor. This 

une as that suggested by Justice Miller in his 

the purported copy* of which is set forth 1n opposing 
hout discussing the merits of this doctrine, it 1s 
P ficient to sav that it is fatal to the decree in question, as 
fin the action in which it was rendered, was not: 

ne in possession of the land in controversy, had no 


vhate er thereto, and was nol evel cl resident of Ne- 


‘tions tiaturally lead to the discussion of an- 
point which renders the decree 1n question invalid, even 
he decisions and statutes of Nebraska. without re- 
to the questions of due process of law and the nature of 
Notwithstanding the language of sec. 57, chap. 


np. Stat. of Nebraska, 1885, p. 483, which 1s quoted 
plaintiff in error, the Supreme Court of Nebraska, 


| 
‘ 


—" 
a) 


s haye declared that the action to quiet title 
naintained by one in the actual possession of 
| ral title thereto. 
Supreme Court of Nebraska in Stale of Nebraska v. 
cial, 7 Neb., 357, discuss the action to quiet title 
ie statutes of that State, and decide that 
the rule may be as to a party 1n actual possession, 
partys not in possession ust possess the le- 
in order to maintain the action’’—376. The statute is 
permit the action to be maintained only by one 
1/ possession, or by one 1m constructive Possession, 2. @.. 
the leval tit! This construction 1s again placed 
statutes in Gregory vy. Lancaster Co. Bank, 16 Neb.. 
In Swvowden vy. Tyler, 21 Neb., p. 215, the Court sav: 
first objection made by the defendants 1s, that the proper 


*"Wedo not claim that opposing counsel int- nd to mi state Justice Miller’s 


ee 


nfifent that whoever report: d him. did not get what he said 
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remedy of the plaintiffs was by an action of ejectment, and 
that a Court of equity has no jurisdiction in the first instance 
to determine purely legal titles to land where the plaintiff is 
out of possession. In other words, when the real estate is in 
possession of another the proper remedy of one claiming 
the legal title is an action of ejectment. Gregory v. Lancas- 
ter Co. Bank, 16 Neb., 411. It is true, and had the defend- 
ants, either by demurrer or answer, raised an objection to the 
jurisdiction of the Court, the decree would be reversed.”’ 

It will be observed that all of the Nebraska authorities 
above cited—except the last one—were decided long prior to 
the date of the purchase of the land in question by defend- 
ant in error; that, as to the decision lastly cited, 1t was based 
upon a trialin the court below, had in 1884, or fully two 
vears prior to the date of the purchase by such defendant in 
error; and that therefore, at the date of such purchase, it was 
the settled rule of the Supreme Court of Nebraska, that the 
courts of that state had no right to entertain suits to quiet 
title, in case the plaintiff were not in possession of the premises 
in question. And this rule, we submit, was a rule of prop- 
erty upon which the defendant in error hada right to rely 
when he made the purchase in question, and we further sub- 
init that this court 1s bound by the rule thus laid down. 

Opposing counsel lay some stress upon the fact that to hold 
the Flint decree invalid, would work a liardship. To this 
we sav that though this may be true, to a limited extent, a 
still greater hardship would be the result of sustaining it. 
Consider wiuat the record discloses 1n this case: Flint got a 
void tax-deed upon land worth about $4,000—Rec. 1——pay- 
ing therefor the sum of $47.38—Rec. 4. Attorneys Ricketts 
and Wilson got for him the decree in question—Rec. 5-6. 
Hurley was not in the State and knew knowing of the pro 
Rec. 13. Said attornevs obtained a decree—Rec. $ 
—declaring Flint to be in possession and the owner of the 


ceedin 2 


land, said assertions being both false—Rec. 13. — Flint 
then conveved his interest in the premises to the verv 
attornevs who had secured the false decree—Rec. 2, 14 
—who in turn conveved to one of the plaintiffs in error 

Rec. 14. To stay the judgment rendered in this ac- 
tion and to carrv this case to this court, the said at- 


.— 


evs alone execute the necessary bond—Rec. 16. And 
hey appear in this court as counsel for plaintiTs in er- 
ud not only insist that the falseand robbing decree they 
mselves had secured, shall be held valid, but actu- 
would have it understood that defendant in error was 
such a wroiz in purchasing from Hurley and at- 

tins to overturn the iniquitous decree, as to deprive him 
rights at the hands of this court. Comment would be 


look at the consequences both of holding such de- 


= valid and invalid. In the first case, title would be di-. 


in defiance of law and justice, non-residents would be 
of their property by means of the publishing of notices 
bscure newspapers, without a possibility of redress, and 
ivers would be allowed to profit by their own trickery. 
raska a non-resident might even be in actual posses- 
his land by tenant, and vet have lus property taken 
iim without his knowled ve, by means of such construct- 
service, thére being no provision in the statute requiring 
to the one upon the land, but only to the one as 
nst whom the relief is praved. 
the second case, while a purchaser might lose the land 
hased, he would have his remedy back upon lus erantors, 
addition, could recover from the successful claimant 
lue of his improvements and the amount o; all taxes 


him with heavy interest thereon. Thus 1s the law 


iska—Stat. Chap. 63—and is also in nearly, 1f not- 


the other States in the Union. 
herefore submit that the decision of the court below 
ect. Respectfully submitted, 
NATHAN K. GRIGGS, 
SAMUEL RINAKER, 
JuLiusS A. SMITH, 
Attorneys for Defendant in Ferrer. 
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APPENDINX. 


UNITED STATES OF AMERICA, DISTRICT OF KANSAS, SS: 


At a term of the Circuit Court of the United States for the 
District of Kansas, begun and held at the city of Leaven- 
worth in said district on Monday, the first day of June, 188s. 

Present, Hon. SAMUEL F. MILLER, Circuit Justice, 

Hon. DaAvip J. BREWER, Circuit Judge, 

J. R. HALLOWELL, U. S. Attorney, 

Bb. F. Stmpson, U. S. Marshal, 

A. S. THOMAS, Clerk. 

Proceedings were had as tollows, to-wit: 
friday, June 5, 1885. 
NICHOLAS LEITZBACK, Plaintiff, | 
VS. “SS 

L. C. May, Defendant. ) : 

Now on this 5th day of June, A. D. 1885, at the June 
term 1885 of this court appeared the said plaintiff by Almer- 
in Gillett, his attorney, and the said defendant by L. W. 
Keplinger, his attorney, and this cause coming on for trial, 
and a jury having been waived by a written stipulation on file 
signed by the attorneys of the said parties, the 
said cause is submitted to the court for trial, and the court 
having heard the evidence and arguments of counsel for the 
said parties finds the facts as follows, to-wit: That said 
plaintiff is and was at the commencement of the suit, the 
owner of the said land in controversy by a title in fee simple 
absolute, and had been such owner ever since the 28th day 
of April, A. D., 1879, and said plaintiff was during all that 
time entitled to the possession of said land unless his said 
title and right of possession have been debarred by the mat- 
ters and things hereinafter found. That said defendant has 
kept the said plaintiff out of the use and possession of the 
said premises ever since the fore part of January, A. D., 
1882, and that the value of the use and rents and profits of 
said premises during that time is $840. That the value of 
the said land isthe sum of $5,100. The further matters relied 
upon by said defendant to defeat the said plaintiff's mght of 
recovery are as follows, viz: On April 27th, A. D., 18 1, one 
Allen H. Jackman filed in the district court of Allen County, 
Kansas, his petition against this plaintiff of which the follow- 


, 


is a copy, viz: ‘“‘In the district court of Allen 
State of Kansas. Allen H. Jackman, plaintiff, vs. 
holas Leitzback, defendant. Petition to quiet title. The 
\llen H. Jackman, plaintiff, complains of said Nicholas 
tzback, defendant, for that the said plaintiff has the legal 
to and is in the peaceable possession of the following 
tate, situate in the said county of Allen, and described 
ws, to-wit A part of the south half of section nine, 
nship twenty-six, range eighteen east, commencing at 
the center line of said section twenty-five chains 

the quarter section corner on the east side of said sec- 
south nine and thirty-six one-hundredth chains, 

west ten chains, thence south fifteen chains to the 
thence west to the west bank, Neosho river, 
northerly along the west bank of said river to a point 
of the place of beginning, thence east to the place 
eginning containing seventy acres more or less; and the 
plaintiff further saith that the said Nicholas Leitzback 
nd claims an estate and interest in and to the said 

es averse to the estate and interest of the said plain- 
«© as aforesaid averred. The said plaintiff therefore prays 
the said Nicholas Leitzback may be compelled to show 
uid title and that it may be determined to be null and 
is against the said title of the plaintiff. G. P. Smith, 
for said plaintiff. On the said 27th day of April, 


there was filed with said petition an afhdavit of said: 


ntiff under the law of the state of Kansas, for the pur- 
of enabling said plaintiff to make service on said de- 
lant by publication in a newspaper which 1s in words and 
res following to-wit: State of Kansas, Allen county, ss. 

H. Jackman, being first duly sworn deposeth and 
that he is the plaintiff in the above entitled action. 
he is about to file his petition in said action against the 
Nicholas Leitzback, detendant, 1n which he sets up that 
is the legal title to and is in the peaceable possession of 

real estate in Allen county, Kansas, and described in 
petition, and that the plaintiff sets up and claims an es- 
ind interest 1m and to said real estate adverse to the es- 
and interest of plaintiff therein, and praving that the 
lefendant be compelled to show lis said title, and that 


! 


ys 


¢ ©. 
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the same be determined to be null and void as against the 
said title of plaintiff; andthe said plaintiff further saith that 
the said Nicholas Leitzback is a non-resident of the state of 
Kansas and that service of summons cannot be had upon him 
within this state—and the said plaintiff wishing to obtain a 
service on the said Nicholas Leitzback by publieation. Allen 
H. Jackman. Subscribed in my presence and sworn to be- 
fore me this me the day of April A. D. 1881, J. Bond, 
J. P. That thereafter the said District Court of Allen 
County, Kansas, without any other service than by publica- 
tion in a newspaper according to the State law of Kansas, 
rendered a decree in said cause one June 23, 1881, in words 
and figures following, to-wit: 

State of Kansas, Allen county, ss. In the district court of 
Allen County, State of Kansas, June term, 1881, fourth day. 
Present H. W. Talcott, judge; I. H. Walters, sheriff; Wm. 
Davis, clerk. Title of cause. Allen H. Jackman, plaintiff, 
vs. Nicholas Le2itzbach, defendant. Journal Entry. And 
now this cause coming on to be heard by the court this fourth 
day of the June term, 1881, of this court, the plaintff ap- 
peared in person by his attorney, and the defendant appear- 
ing not, and being in default of answer or appearance of any 
kind, and it appearing to the court that the said defendant, 
Nicholas Leitzbach, 1s a non-resident of the state of Kansas, 
and that service of summons could not be had upon him per- 
sonally within this state, at the time of the commencement 
of this action and that due and legal service was had upon 
said defendant of the commencement and pendency of this 
action by publication, the proof of which is on file in this 
Court, having been examined and approved by the Court, and 
it appearing also to the Court, from the evidence offered by 
the plaintiff that he was in the quiet and, peaceable possession 
of the premises described in his petition in this action, at 
the time of the commencement of this action, and that he is 
still in said possession; and it appearing also that said plain- 
tiff is siezed in fee simple of the said premises in manner and 
form as the said plaintiff hath set up in his said petition, and 
that defendant hath no title in or to said premises, adverse to 
the title of plaintiff, it is therefore considered, ordered and ad- 
judged by the Court here, that the said plaintiff, Allen H. Jack- 


} 


and has the legal title to, and is enti- 
possession of the premises described. in his said pe- 


in the County of Allen and State of Kansas, 
is follows, to-wit: That part of the south half 


IWheT Ot. 


in Township twenty-six, Range eigtheen 
ng at a point in the center line of said section, 
ns west of the quarter section corner on the 
tion; thence south nine and thirty-six one- 
thence west ten chains; thence south fif- 

ve fence; thence west to the west bank 
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er, thence northerly along the west bank of 
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iver to a point due west of the place of begin- 


st to the place of beginning, containing sev- 
less: and that the said defendant, Nicho- 


has no title or interest, legal or equitable, in 
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lescribed premises, as against or adverse to 
said plaintiff, and that the said title of 
said premises be, and the same is herebv 
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nd confirmed as against anv and all claims 
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premises, or interest therein bv the said de- 
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nv and all persons. hereafter claiming 

therein, through or uuder_ him. 

f this action taxed at $10.65. 

Kansas, County of Allen, 

the District Court within and 

above named, do hereby certify 

, full and correct copy of the judg- 

\lNen H. Jackman vy. Nicholas Leitz- 
ippeal§&s of record in mv office. 

whereot [| have hereunto set my 

il of said Cort, this 29th dav of 

Davis, clerk 

Leitzback was and at all times has 

in the state of Connecticut and a 

Connecticut, and had no knowledge 

pendency of said proceedings until the 

881, and that on August 31st, 

ippeared in said court and filed a 

e opened and be let in to defend. 


his full answer to said petition, and 


~- RD 


5 
his affidavit, that he had had no notice or knowledge of the 
existence or pendency of said suit. ‘That such proceedings 
were thereafter had in said cause, that on January 3d, 1882, 
the said court vacated said decree and allowed said Leitzback 
to defend in said suit, which he did tosuch effect that a final 
decree was at the November term 1882 of said court, ren- 
dered in favor of said Leitzback and against said Allen H. 
Jackman, decreeing that said Leitzback was the owner of 
said land and that said Jackman had no title thereto; that on 


the 30th day of June A. D. 1881, said Allen H. Jackman _ 


and Gertrude his wife executed a warranty deed of said land 
to H. G. Jones, said deed was duly acknowledged and was 
filed for record in the office of the register of deeds of Allen 
County, Kansas, on the 28th day of July, A. D. 1881, said 
deed receipted a consideration of $3200.00; that on July 27, 
1881, said A. G. Jones and wife executed a quit claim deed 
of said land to Samuel Caldwell, which deed was duly ac- 
knowledged, and was registered in the office of the register 
of deeds of Allen County, Kansas, August 22, 1881, and on 
Fedruary 9, 1882,’ Samuel Caldwell executed a warranty 
deed to said L. C. May of the lands in controversy in this 
suit, which deed was duly acknowledged, receipted a consid- 
eration of $3500.00, and was duly recorded in the office of 
register of deeds of Allen County, Kansas, on February 28, 
1882. As conclusions of law the court finds that the plain- 
tiff Nicholas Leitzback was at the commencement of this 
suit, and now is the owner of the said land mentioned and 
described in his said petition, and is entitled to recover the 
possession of the same together with the said sum of eight 
hundred and forty dollars ($840.00) his damages for the un- 
lawful detention of the same and his costs of this suit. 
SAMUEL F. MILLER, Judge. 
NICHOLAS LEITZBACK, /7/azntzff, ) 
4412.  ~=«VS.« : 
I.. C. May, Defendant. 

It is therefore adjudged by the court that said plaintiff 
Nicholas Leitzback do have and recover of and from the 
said defendant L. C. May, the possession of the said land in 
his petition mentioned, to-wit: That part of section g, town- 
ship 26, range 18, bounded as follows, to-wit: Commencing 
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itv-five chains west of N. E. corner ot south- 
section g, thence south 9g-56-100 chains, 
south 15 chains, thence west 
river, thence up along said west 
K to north line ol : ialf of section g, thence east 

lf ion line to the place of beginning, con- 
res m101 ess, and that said plaintiff do 
id defendant, L. C. May, his dam- 
land in the sum of eight hun- 


~ 


| sii it 
ollars ($840.00) and his costs herein taxed at 
t ution Issue. 
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L\MERICA, DISTRICT OF KANSAS, SS. 
} Circuit Court of the United 
Kansas, do hereby certify 


~ TT ae 
. tor the District ot 
| correct copy from the record 
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to be a true full and 
nyvs had in said Court 1n the action of Nich- 
Ll. C. May, No: 4412, except the execu- 
[ hereunto set mv hand and affix 
Topeka, 1n said Dis- S 


it mv office in 
s. this rath da April, \. D. 15388. 

\. S. Tuomas, Clerk. 
By FRANK J. THomas, Deputi 
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SUPREME COURT OF THE UNITED STATES, 
2 Ae 


THE County oF MACON, THE JUSTICES "THEREOF AND THE 


TREASURER OF SAID CouNTY, RESPONDENTS, 
S 


Plaintiffs in. Error, 


ALFRED Hur1DEKOPER, Defendant in Error. 


IN ERROR TO THE CIRCULT COURT OF THE UNITED STATES FOR 
THE CENTRAL DIVISION OF THE WESTERN DISTRICT 
OF MISSOURI. 
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SUPREME GOURT OF THE UNITED STATES. 


No. 


Tur County oF MAcon, THE JusTICES THEREOF AND THE 
TREASURER OF SAID COUNTY, RESPONDENTS, 


Plaintiffs im Error, 


o A, 


US. 


ALFRED HuImDEKoPER, efendant in Error. 


IN ERROR TO THE CIRCULT COURT OF THE UNLTED STATES FOR 
THE CENTRAL DIVISION OF THE WESTERN DISTRICT 
OF MISSOURI. 
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UNITED STATES OF AMERICA, ss. 
THE PRESIDENT OF THE UNITED STATES. 


To the Honorable the Judges of the Cireuit Court of the United States 
for the Central Division of the Western District of Mis- 
[L. S.] souri, greeting: 


BECAUSE, in the record and proceedings, as also in the rendition 
of the judgment ofa plea which isin the said Circuit Court, before 
you, at the April Term, 1887, thereof, between the United States ex rel. 
Alfred Huidekoper, piaintiff, and the County Court of Macon County, 
the Justices thereof and the Treasurer of said County, defendants, a 
manifest etror path happened, to the great damage of the said County 
Court of Macon County, the Justices thereof and the Treasurer of said 
County, defendants, as by their complaint appears. 

We being willing that error, if any hath been, should be duly cor- 
rected, and full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if jadgment be therein given, that then, under 


your seal, distinctly and openly, you send the record and proceedings 


aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the same 
at Washington, D. C., on the second Monday of October next, in the 
said Supreme Court, to be then and there held; that the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error, what of right, 
and according to the laws and customs of the United States, should 
be done. 

WITNESS, the Honorable Morrison R. Waite, Chief-Justice of the 
Supreme Court of the United States, this fifteenth day of June, in the 
year of our Lord One Thousand Eight Hundred and Kighty-seven. 

Issued at office in the City of Jefferson, with the seal of the Cir- 
cuit Court of the United States, for the Western District of Missouri, 
Central Division, dated as aforesaid. 

H. C. GEISBERG, 
Clerk Circuit Court United States, Western District 
of Missouri, Central Division. 


Allowed by— A. KREKEL, Judge. 


CL Lk PE ERE AB ie hii ccersi bos 


Return to Writ. 


UNITED STATES OF AMERICA, ) 
iv ets ro? ldistrict aor iMassouri, cs 88. 


Central Dirision., 


In obedience to the command of the within writ, [ herewith transmit. 


to the Supreme Court of the United States. a duly certified transcript 
of the record and proceedings in the within entitled case together with 
all things concerning the same. 


in witness whereof, I hereto subseribe my name and affix the seal 


of said Cireuit Oourt, at the City of Jefferson, this first day of October, 


H. C. GEISBERG, Clerk. 
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THE UNITED STATES OF AMERICA, 


To Alfred Huidekoper or his Attorney of Record—Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, D. C,, 
on the second Monday of October next, pursuant toa writ of error, 
filed in the Clerk’s office of the Cireuit Court of the U.S. for the Cen- 
tral Divis. of Western District of Missour’, wherein the County Court 
of Macon County, the Justices thereof, and the Treasurer of said 
County of Macon and State of Missouri, are plaintiffs in error, and you 
are defendant in error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiffs in error, as in the said writ of 
error mentioned, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness, the Honorable Arnold Krekel, one of the Judges of the 
Circuit Court of the Central Division of Western District of Missouri, 
this fifteenth day of June, in the year of our Lord One Thousand Eight 


Hundred and Eighty-seven. 


A. KREKEL, Judge. 


Vissouri. 


’ owledee due service of the within Citation, this 


JOSEPH SHIPPEN, 


r . _ >. : | ‘ - 
ijfforney for Defendant in Hrror. 
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CLPATION, 


UNITED STATES OF AMERICA, 
Central Division of the Western > Set. 
District of Missouri. 


Pleas before the Honorable Cireuit Court of the United States, in 
and for the Central Division of the Western District of Missoun, at 
the April Term, A. D. 1887, thereof in the case of 


ALFRED HUIDEKOPER, manent i 
vs. > No. 1392. 
MACON CouNTY COURT. ) 


3e it remembered that heretofore to wit, at a regular stated term 
of the Circuit Court of the United States in and for the Eastern Divi- 
sion of the Western District of Missouri, begun and held in the City 
of Jefferson, on the third Monday of November, 1879, the following 
proceedings were had in this case on the 13th day of March, A. D. 
1880, to wit: 


ALFRED HUIDEKOPER, _) 
vs. >No. 1392. 
MACON COUNTY COURT. \ 


This aay there is received by mail from Joseph Shippen, Esq., at- 
torney for relator, and presented to the court an information for man- 
damus against the County Court of Macon County and the Justices 
thereof; on consideration whereof it is ordered that an alternative writ 
of mandamus issue herein returnable on the first day of the next term 
of this court against the County Court of Macon County command- 
ing it to order the issue to relator of a warrant on the general funds 
of said county for the amount of the judgment in the information de- 
scribed with interest and costs and to pay the same according to law. 

And said information so filed and presented is in the words and 
figures following, to wit: 


(Information.) 


In the Circuit Court of the United States for Eastern Division of 
the Western District otf Missouri. 


“ ape 


Commissioner ELaatern Dist. of Missouri, 


" ‘ ’ hae 
cyTye rid) s iZtt) oy] ne STATe 


e 19th day of November, 1879, he 

ent tor entyv-etehlt thousand and thir. 
acon Clonnty. a municipal COPpOra- 

ine aws of the ‘state of Viissouri. 

(Tati ire administered bv a Conunty Court 
Tit elitizens of said State of Missounm: 
pap? mnons for interest detached from 
othe Missouri and Mississippi Railroad 
etion of ite railroad, pursnant to an act 


tate of Missoun, entitied “ An act 
. mainno: ftailroad ¢ ompany, ipproved 


eromade demand porn he said (County 


ler the issue to him of a warrant on the 
i amount of said judgment and 
h demand was refused, as will appear 
o appended and made part hereof. 
y without other remedy at law, 
. w if mandamne directed to the 
bin ynmanding itto or ler the issue 
era : of said County and cause 
ymount of said judgment with 
f this Court why 
" : r¢ 
L\LFRED HETDI OPER 
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geworn eave hie is tne avtorne’ for 


e stated are true 
JOSEPH SHIPPEN. 
fore me this Lith day of March, 1880 
(. M. WARD, 
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(Exhibit attached to information.) 


STATE OF MISSOURI, | “ 
COUNTY OF MACON, ) °° 

[, James G. Howe, Clerk of the County Court, within and for the 
County and State aforesaid, certify that the following order was made 
by said Court at the March term, 18580, thereof, to wit: | 


(Order No. 4—Mareh 3d, 1880.) 


“Now comes Alfred Huidekoper, by his attorney, Jos. Shippen, 
and presents a demand on the Court for a warrant on the general funds 
of the County, in payment of a judgment, obtained in the U.S. Cireuit 

; Court, forthe Eastern Div. of the Western Dist of Missouri, for 
the sum of $28,032,—vs. Macon County, on coupons detached from 
bonds issued to the M. & M. Railroad Company, which demand is 
hereby refused by the Court. But it is hereby ordered that a warrant 
be drawn in favor of said Huidekoper, on the special M.& M. Railroad 
fund, for the amount of said judgment, and interest thereon to this 


se 
4/ 


date, amounting to $28,522.56. 
In TESTIMONY WHEREOF, I hereto set my hand, and affix the seal 
[SEAL.|] of said Court, at Macon, this 5th day of March, 
1880. 
JAS. G. HOWE, 
Clerk Macon County Court. 


And afterwards, on the 15th day of March, 1880, there was issued 
out of the Clerk’s office of said Cireuit Court an alternative writ of 


mandamus, in the words and figures following, to wit: 
(Alternative writ of mandamus.) 


EASTERN DIVISION OF THE WESTERN DISTRICT OF MISSOURI,.—Net. 
The President of the United States of America. 


To the County Court of Macon County and the’Justices thereof, 


Greeting: 

WHEREAS, It has been represented to our Cireuit Court of the 
United States, in and for the Eastern Division of the Western District 
of Missouri, that Alfred Huidekoper is a citizen of the State of Penn- 
sylvania, and that the County of Macon is a municipal corporation cre- 
ated and existing under the laws of the State of Missouri, whose busi- 
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tete of \iissouri. that. on the 


linidekonvner recovered a judg- 


om of twenty-eioht thousand 


one hundred and seven dol- : 
{ VaR based pon coupons 
aid Clounty oO the Viis- 
te aid the eonartruection of 
eral Assembly. it the State 
‘ he Viiasonri and Missia- 
ary 980. 1865°:" that demand 
art of Macon Conntyv to order 
“im OT 2nd eonnry for the 
ain zameto be isasned, which 
itor is without other ade- 
‘onrt of Maeon Connty and 
gm to order the iISS1¢ ofa 
‘sof said county and to cause 
nonnt of the above udgment 
rannmm and COSTR, mia also 
mn this writ: or show cause 
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4 \ it, (‘hief .ustice of the 
ed States. the th day ot 
i at office in the city of Jetf- 
der the seal of said Cireuit 
storesaiad., 
H. C. GETISBERG, 
fii¢ ‘ i v¢T af our. 
d States Marshal for said 
’ t of mandamus Dy leaving ‘ 
ich of the following named 
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(‘onnty, Missouri, in person, 


COUNTY of \iacon. On the 
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16th day of March, A. D. 1880, and further, that I was unable to find 
Charles R. Perry, the other justice of said court. | 
All done in East Division of the Western District of Missouri. 
: C.C. ALLEN, 
U.S. Marshal. 
By C. C. Crippen, Deputy. 


And afterwards at a regular stated term of said Circuit Court, be-- 
gun and held at the place aforesaid, on the third Monday of April, 
1880, the following further proceedings were had in said case on the 
19th day of April, 1880, to wit: 


ALFRED HUIDEKOPER, rel., 
rs. 7 -~ No. 1392. 
MACON COUNTY COURT. 


This day come the respondents by Ben E. Guthrie, Esq., and file a 
return to the alternative writ of mandamus heretofore issued in the 
above cause. : 

And said return so filed as aforesaid, is in the words and figures 
following. to wit: 


Return. 


In the Cireuit Court of the United States for the Eastern Division 
of the Western District of Missouri, April Term, 1880. 


THE UNITED STATES EX REL. ALFRED HUIDEKOPER, Plaintiff, ) 
rs, j 
MACON CouNTY COURT AND THE JUDGES THEREOF, Respondents. ) 


‘ 


Now at this day come the respondents, the Judges of the County 
Court of Macon county, Missouri, and for return to the alternative 
writ of mandamus issued in the above entitled cause, or so much there- 
of as they are advised that it is material for them to answer, and admit. 
that on the 19th day of November, 1879, Alfred Huidekoper, the rela- 
tor, recovered judgment against Macon County, in the State of Mis- 
souri, for the sum of $28,033, and costs which were taxed at $107.20. 
That said judgment was based upon coupons for interest detached from 
bonds issued by said county to the Missouri & Mississippi Railroad 
Company to aid in the construction of its railroad pursuant to an act of 
the General Assembly of the State of Missouri, entitled “An act to 
incorporate the Missouri & Mississippi Railroad Company,” approved 


10 


That demand was made upon the said County 
lay of March, 1880, to order the issue of a warrant 
of said county for the amount of said judgment 
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ssened. which demand was refused for the 


rther return to saidalternative writ of man- 


id bw virtue of the act of the General Assem- 


ouri before mentioned the corporation therein 
of September, 1866, organized under and ac- 
said act, and thereby became a body politic 

ame of the Missouri & Mississippi Railroad 

said act said Missouri & Mississippi Railroad 

to locate and build a railroad from the town 

of Macon, in the State of Missouri through the 

‘ minty of Knox. and thence to or near the north- 
‘e of Missouri in the direction of Keokuk, in 

, Missouri, and from the town of Macon in a 


yn to the Missouri River; that at the time of 
the subscription and issuing the bonds with 


the \Niissour & \lississippl Railroad Company as 


Macon County. under the Constitution and General 


of Missouri, had no authority to make said sub- 


aane said bonds and COUPOLS without the assent of two- 
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«dl voters of Macou County, given at a regular or 


in said county for the purpose of obtaining said 


nthority which was conferred on it by the 15th sec- 


if the Missouri & Mississippi Railroad Company, 
‘It shall be lawful for the corporate authorities 


rr County Court of any county desiring so to do, 


‘apital stock of said company, and may issue bonds 


AX to pay the same not to exceed one-twentieth of 


he assessed value of the taxable property for each 


he authority conferred upon Macon County Court by 


pd by no other authority or power Macon County 


mil, is8,0, subseribedthe sum of *175,000 on 
ty to the capital stock of the Missouri & Missis- 


any. and issued bonds in the sum 81.000 each to it 


the aggregate amount of $175,000 in payment of said subscription, 


ponds were 


‘dd the 2d day of May, 1570, with interest coupons 


» ot 5 per cent. per annum, payable semi-annually, 


' payable twenty years after date. Interest and 
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principal were both payable at the Bank of Commerce in the city of 
New York; that said subscription was made and said bonds and cou- 
pons were issued without the assent of two-thirds of the qualified 
voters of Macon County, no election, regular or special, having been 
held in said county for the purpose of obtaining said assent, but on the 
contrary said subscription was made and said bonds and coupons is- 
sued by Macon County Court against the wishes of nine-tenths of the 
qualified voters of Macon County. 

That said judgment in favor of the relator was recovered jn cou- 
pons detached from a portion of said bonds issued by Macon County 
in payment of said subscription to said Missouri & Mississippi Railroad 
Company as aforesaid, and it is recited on the face of said bonds that 
they were issued under and pursuant to orders of the County Court 
of Macon County as authorized by said act of the General Assembly 
of the State of Missouri, and the only part of said act which confers 
any authority upon Macon County Court to make said subscription and 
issue said bonds and couponsis the 13th section thereof, which is herein- 
before recited; that neither the County Court of Macon County nor 
any other officer or agent of Macon County had any authority to make 
said subscription or issue of said bonds and coupons, except the an- 
thority which is conferred on Macon County Court by said 135th section 
of said act. | 

That said subscription was made, said debt was made, and said 
bonds and coupons were issued by Macon County to said Missouri and 
Mississippi Railroad Company as aforesaid, with express reference to 
payment only out of the money to be derived from the levy of a spe- 
cial tax of 1-20 of one per cent. each year upon the assessed value of 
all the taxable property of Macon County. That Macon County Court 
at the time of making said subscription and issuing said bends and 
coupons had no authority and it has no authority now to levy any 
other tax than said special tax of 1-20 of one per cent. to pay said 
bonds and coupons. 

That under and by virtue of the 13th section of said act, which is 
hereinbefore recited, the County Court of Macon County has each and 
every year Since the issue of said bonds and coupons as aforesaid lev- 
ied a special tax of 1-20 of one per cent. upon the assessed value of all 
the taxable property in said County and caused the same to be ex- 
tended on the tax books of said County for each year, and had such 
special tax collected for the purpose of paying said bonds and cou- 


pons. 
That the aggregate valuation of all the taxable property in Macon 


County always has been and is now less than six millions of dollars. 


Ly 


constitution of the State of Missouri limits the power of the 


County Court of Macon County in levying taxes for county purposes 
eounty purposes the annual rate on property in counties hav- 
gy SIX 1 on dollars or less shall not in the aggregate exceed 50 cts. 
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me of making said subscription and issuing said 


id coupons as hereinbefore stated, Macon County Court was, 
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parpose vy the 165th section of the 118th chapter of Wagner’s Mis- 
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tilv necessary to defray the expenses of their respective 
f ' » ta The nroperty and licenses made taxable DY law 
ror Ss’ rDoses . . . . . but the county tax in no case shall 
‘ i." (one per cent. on the taxable property.” 


a hy wuthority of said section Macon County Court has 


the making of said subscription and issuing 
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mpahie That Macon County has no 
to pay the relator’s jndgment, if the 
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Honorable Court andin the Cireuit Court 
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Missouri to audit, adjust and settle all unadjusted and unsettled 
accounts against Macon County and to which said County is a 
party, and to order the payment of any sum of money which 
may be found by these respondents as Judges of Macon County 
to be due by Macon County, and to order a warrant to be drawn 
upon the Treasurer thereof for the amount so found due to be 
paid out of the treasury of said County, and to order their clerk to 
draw and issue such warrant. But the statutes of the State of Mis- 
souri which were in force at the time said subscriptiou was made and 
said bonds and coupons were issued to said Missouri & Mississippi 
Railroad Company as hereinbefore stated, expressly required that each 
and every warrant which they were authorized to order to be drawn 
must express upon its face the particular fund out of which the Treas- 
urer of said County must pay said warrant, and said statutes which are 
now in force expressly require that each and every warrant express 
upon its face the particular fund out of which the Treasurer must pay 
said warrant, and said Treasurer is expressly prohibited by said stat- 
utes from paying such warrant out of any funds in the treasury other 
than the fund mentioned in said warrant, and it expressly made a erim- 
inal offense by the statutes of said State for the County Court of any 
County in said State, or any member thereof, to knowingly vote for the 
appropriation, disposition or disbursement of any money belonging to 
any County other than the specific purpose for which the same was 
levied, assessed, collected and appropriated. That at the time of mak- 
ing said subscription and issuing said bonds and coupons there were 
no such funds known to the laws or statutes of the State of Missouri 
as the funds described in said alternative writ of mandamus, to wit: 
“The general funds of said County,” and there are no such funds now. 
That if these respondents as Judges of Macon County Court were to 
draw, or to order their clerk to draw a warrant in favor of the relator 
upon the Treasurer of Macon County for the amount of this judgment, 
interest and costs payable out of the general funds of said County as 
commanded by said alternative writ of mandamus, there is, and legally 
there can be no such funds established, set apart or appropriated for 
the payment of such warrant, and out of which the Treasurer of Macon 
County would be authorized by law to pay such warrant, except the 
funds derived from the levy and collection of one-twentieth of one per 
cent. and a warrant in the form required inthe writ of mandamus 
would not comply with the requirements of the statutes of the State of 
Missouri in such cases made and provided. That if these respondents 


were to draw or cause to be drawn a warrant in favor of relator in 
form required by said writ there is no fund, and according to the stat- 
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of Missouri there will be no fund in the treasury of 


of which eaaid warrant could be paid by the Treas- 
t the money derived from the levy and collection of 
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dents, as judges of Macon County Court, have ever 
of tive ndement in tavor of relator, been ready and 
rrant in favor of the relator for the full amount of 
st and costs upon the treasurer of Macon County, 
special fund derived from the levy and «ollection 
1-?0 of one per cent., and on the 3d day of March, 
spacity of the County Court of Macon County, 
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‘ntered of record that a warrant be 


the relator for the amount of his judgment, interest 
te, to be paid out of saidspecial fund, but the re- 


cept a warrant so drawn. 


ts, as judges of Macon County Court, say they 
or power to draw a warrant on the treasurer of 
of the relator for the amount of his judgment, 
on the fund deseribed in said writ as therein 
say they have no legal authority or power to 
treasurer of Macon County in favor of the re- 


OT aid indiloment. interest and COSBTB, upon any 
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other or different fund than said special fund derived from the levy 
and collection of said special tax of 1-20 of one per cent. 

These respondents say that the Missouri & Mississippi Railroad 
Company has never built any railroad through or into Macon County, and 
there is no prospect that it will ever be, as it is hopelessly insolvent; 
and these respondents further say that Macon County has fully com- 
plied with and performed said contract between it and said Missouri & 
Mississippi Railroad Company, and the holders of its bonds, as afore- 
said, including the relator. And they set up and plead the foregoing 
facts as the reasons why the judges of Macon County Court do not 
issue, or order to be issued, a warrant in favor of the relator on the 
general fuuds of said county as commanded by said alternative writ of 
mandamus. Wherefore, having made full return to said alternative 
writ of mandamus, and shown gocd, valid, legal reasons why they 
should not obey the commands thereof, they ask to be discharged with 
their costs incurred in making this return. 

JOHN H. OSBORNE, 
EVANS WRIGHT, 
CHARLES R. PERRY. 
BEN ELI GUTHRIE, Pros. Att’y Macon Co., 
And JAMES CARR, of counsel. 


STATE OF MISSOURI, ) ,. 
CouNTY OF Macon, f°” 


This day personally appeared before the undersigned, clerk of the 
County Court of Macon County, John H. Osborne, Evans Wright and 
Chas. R. Perry, who, being by me first duly sworn according to law, de- 
pose and say that they have read and heard read the foregoing return, 


and that the matters and facts as therein stated are true according to 


the best of their knowledge and belief. 
JOHN H. OSBORNE, 
EVANS WRIGHT, 
CHARLES R. PERRY, 


Sabscribed and sworn to before me this 14th day of April, A. D. 
1880. 


IN TESTIMONY WHEREOF, ] have hereunto subscribed my name 
(SEAL) and affixed the seal of said court. 
JAS. G. HOWE, 

Clerk Macon County Court. 


lis 


\nd afterwards, at said regular stated term of said Circuit Court 


following further proceedings were 


neid as aforesaid. the 


the 22d day of April, 1880, to wit: 
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sin the words and figures following, to wit: | 
ay murrer to Return. 
firenit Court of the United States for the Western District * 
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: : 
o the respondents’ return to the alternative writ 
s herein. and for grounds of demurrer shows that said re- 
. state facts sullicient to constitute any defence-or reason 
nd of said writ should not be obeyed, or why the per- 
zm | ey cj rat he iaened,. 
JOSEPH SHIPPEN, 
Relator’s Attorney. 
vards at said last mentioned term of said Circuit Court, 
“i day of April, 1880, the following further proceedings 
oe ‘ 2f To Wit: . 
it 
No. 130°? 
Court. ) 
comes the relator by Joseph Shippen, Esq., his attorney, 


the demurrer to the return of respondents to the alternative 

damus is argued by said attorney and submitted, on con- 

- ! vhereot it is ordered that said demurrer be sustained. On 
on of said attorney it is ordered that a peremptory writ of 

s be issued returnable on the first Monday of September next 


4 the County Court of Macon County and the Justices 
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thereof, commanding them to order the issue of a warrant to said re- 
lator on the general funds of said County, and to cause the same to be 
forthwith issued for the amount of the judgment in the information de- 
scribed with six per cent. interest per annum and costs. 

And afterwards at said last mentioned regular stated term of said 
Circuit Court begun and held as aforesaid, the following further pro- 
ceedings were had in said case on July 7, 1880, to wit: 


A. HUIDEKOPER, Rel., 
VS. - No. 1392. 
MAcON CouNtTy Court. | 


This day there is presented to the Court a writ of error to reverse 
the judgment in the above cause, a citation directed to the relator, and 
a supersedeas bond in the sum of one thousand dollars; whereupon 
said writ of error is allowed, said citation signed, and bond approved 
and ordered to be made part of the record herein. It is therefore 
ordered that all further proceedings in the above cause be stayed until 
the determination of said case in the Supreme Court of the United 
States. 

And the supersedeas bond so filed as aforesaid is in the words and 


° . 
figures following, to wit: 
Supersedeas Bond. 


Know all Men by These Presents: That we, J. H. Osborne, Evans 
Wright, C. R. Perry, B. F. Stone, J. O. Jewett, J. J. Long, W. M. Van- 
, J. F. Williams, J. M. London, J. B. Malone, T. G. Sharp, J. 
Morrow, Sr., are held and firmly bound unto Alfred Huidekoper in the 


cle 


full and just sum of one thousand doilars, to be paid to the said Alfred 
Huidekoper, his heirs, executors, administrators or assigns, to which 
payment well and truly to be made, we bind ourselves, our heirs, exec- 
utors and administrators jointly and severally by these _ presents. 
Sealed with our seals and dated this —— day of May, in the year of 
our Lord One Thousand Eight Hundred and Eighty. 

WHEREAS, Lately, at the April term, 1880, of the Circuit Court of 
the United States for the Eastern Division of the Western District of 
Missouri, in a suit depending in said court, between the United States 
ex rel Alfred Huidekoper, plaintiff, and Macon County-Court and the 
Justices thereof, defendants, judgment was rendered. agaiust the said 
Macon County Court and the Justices thereof to order the issue of 
a warrant to the relator on the genera! funds of Macon County, and to 
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same to be forthwith issued for the amount of the relator’s 
ered against said county in said court on the 19th day 


IS79. for $28,033, and the interest thereon and costs, and 


ndants having obtained a writ of error of the said court to re- 


idgment in the aforesaid suit, and a citation directed to the 
d Huidekoper. relator as aforesaid, citing and admonishing 

d appear at a Supreme Court of the United States, to be 
\1 


vashington the second Monday in October next. 


the condition of the above obligation is such that if the said 


sunty Court aad the Justices thereof shall prosecute said 


to effect, and answer all damages and costs if they tail 


‘ood their plea, then the above obligation to be void, else to 


ore | ial virtue. 


“i and delivered in 


presence of W. M. VANCLEAVE, | 
avemnindiitee JOHN F. WILLIAMS, | 
: JNO. M. LONDON, 
_ J.B. MELONE, [Seal. 
T. G. SHARP, | 
J. MORROW, Sr., | 
JOUN H. OSBORNE, | 
EVANS WRIGHT, 
| 


CHARLES R. PERRY, 
Bb. F. STONE, [Seal.| 
I.O.JEWRTT, [Seal.| 
J.J. LONG, . [s 

\. KREKE! 


L. sudge. 


MF MISSOURI, } 


oy \LACON } 


. (lo hereby certify that lam acquainted with the obligors in 


| > . : 4 + , _ ] J : 
f } i} rT int they ale solvent and responsible tO! a 
, nount than the sum named in said boud. 


ss my hand as clerk and the seal of said County Court this 
ISSO, 
JAS. G. 


HOWE, 


Clerk Macon County Clerk. 


erwards. at the reoular stated term of said Circuit Court. 
eld at the City of Jefferson, in said District, on the third 
the following further proceedings were 


of March. ISS84.to wit: 


(;. Howe, Clerk of the County Court of Macon County, 


A. HUIDEKOPER, Relator, 
VS. No. 1392. 
MACON CoUNTY COURT. 


This day comes the relator by his attorney, Joseph Shippen, Esq., 
and files a mandate from the Supreme Court of the United States in 
the above entitled case, which is in the words and figures following, 


to wit: 
“UNITED STATES OF AMERICA, ss. 
THE PRESIDENT OF THE UNITED STATES OF AMERICA. 


To the Honorable the Judges of the Circuit Court of the United States 
(Seal.| for the Western District of Missouri—Greeting : 

WHEREAS, lately in the Circuit Court of the United States fcr the 
Western District of Missouri, before you or some of you, in a cause 
between the United States ex rel., Alfred Huidekoper, plaintiff, and 
Macon County Court and the Justices thereof, respondents, No. 1392, 
wherein the judgment of the said Circuit Court, entered in said cause, 
on the 23d of April, A. D. 1880, is in the following words, viz: 

“This day comes the relator by Joseph Shippen, Esq., his attorney ; 
thereupon the demurrer to the return of respondents to the alternative 
writ of mandamus is argued by said attorney and submitted; on con- 
sideration whereof, it 1s ordered that said demurrer be sustained. On 
further motion of said attorney, it is ordered that a peremptory writ of 
mandamus be issued, returnable on the first Monday in September 
next, directed to the County Court of Macon County, and the Justices 
thereof commanding them to order the issue of a warrant to said rela- 
tor on the general funds of said county, and to cause the same to be 
forthwith issued for the amount of the judgment in the information 
described, with six per cent. interest per annum and costs,” as by the 
inspection of the transcript of the record of the said Circuit Court, 
which was brought into the Supreme Court of the United States by 
virtue of a writ of error agreeably to the act of Congress,in such case 
made and provided, fully and at large appears, and, 

WHEREAS, In the present term of October, in the year of our 
Lord one thousand eight hundred and eighty three, the said cause came 
on to be heard before the said Supreme Court, on the said transcript 
of record, and was argued by counsel: On consideration whereof, it is 
now here ordered and adjudged by this court, that the judgment of 
the said Circuit Court, in this cause, be, and the same is hereby, 
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hundred and seven dollars and twenty cents; that said judgment 
was based upon coupons for interest detached from bonds issued 
by said County to the Missouri & Mississippi Railroad Company 
to aid in the construction of its railroad, pursuant to an act of the Gen- 
eral Assembly of the State of Missouri, entitled “An act to incorporate 
the Missouri & Mississippi Railroad Company, approved February 20, 
1865;:” that demand has been made upon the said County Court of 
Macon County, to order the issue of a warrant on the general funds of 
said County for the amount of the above judgment and cause the same 
to be issued, which demand was refused, and that said relator is with- 
out other adequate remedy a law. 

Now, therefore, you, the said County Court of Macon County and 
the Justices thereof, are hereby commanded to order the issue ofa 
warrant tothe relator onthe general funds of said County, and to cause 
the same to be forthwith issued for the amount of the above judgment, 
with interest at the rate of six per cent. per annum, and costs, and also 
the costs of this proceeding (as endorsed on this writ), and that you 
certify due obedience and return this writ on the first day ot the next 
term of this court, (April 21, 1884). 

WITNESS, the Honorable Morrison R. Waite, Chief-Justice of 

the Supreme Court of United States, this 5th day of 

March, A. D. 1884. Issued at office in the City of 

|SEAL.| Jefferson, in said District, under the seal of the said 
Circuit Court, the day and year last aforesaid. 
H. C. GEISBERG, 


Clerk. 


Upon said writ the Marshai for the Western District of Missouri 


made the following return, io wit: 
( Marshal’s Return. ) 


[ hereby certify that I executed this writ by delivering a duplicate 
of the same to James G. Howe, clerk of the County Court of Macon 
County, in his ofiice as clerk at Macon City, Mo., this 6th day of Mareh, 
A. D. 1884. All done in the Eastern Division of the Western District 
of Missouri. 

JOS. H. McGEE, 
By J. A. STUART, Deputy. is 


And afterwards, at a regular stated term of said Circuit Court, 
begun and held as aforesaid, the following further proceedings were 
had in said case on the 22d day of April, 1884, to wit: 
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That the said warrant was issned in conformity with the following : 
order of said Macon County Court, a certified copy of which is hereto 
attached : 

* WHEREAS, The United States Circuit Court for the Eastern 
Division of the Western District of Missouri, on the Sth day of March, 
A. D. 1854, at the relation of one Alfred Huidekeper, issued and deliv- 
ered to the court its peremptory writ of mandamus commanding this 
court to issue to said relator its warrant in payment of a certain judg- 
ment in said mandamus described against Macon County and in favor 
of said relator, with interest and costs. It is hereby ordered that a | 
warrant on the general funds of said county, not otherwise appropri- 
ated, be issued in favor of said Alfred Huidekoper for the sum of thirty- 
tive thousand six hundred and eleven and 47-100 dollars, being in full 
of his said judgment, interest and costs.” 

All of whieh is respectfully submitted and respondents ask to be 
discharged, and that said judgment be ordered satisfied. 

( LEE LINGO, Presiding Judge. 
Joun F. MITCHELL, i CHAS. R. PERRY. 

Prosecutlig . ttorney. 

STATE OF MISSOURT, ) ail ; 


COUNTY OF MACON, | 


This day personally appeared before the undersigned, clerk of the 
County Court of Macon County, Lee Lingo and Charles R. Perry, who, 
being by me tirst duly sworn according to law, depose and say that 
they have read the foregoing return and that the matters and facts as 
therein stated are true according to the best of their knowledge and 


belief. 


LEE LINGO, President. 
CHAS. R. PERRY. 


Subscribed and sworn to before me this 19th day of April, 1884. 
[IN TESTIMONY WHEREOF, I| bave hereunto subscribed my name 
SEAL) and aftixed the seal of said court. 
JAS. G. HOWE, 
Clerk Macon County Court. 
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And afterwards, at said last mentioned term of said Cireuit Court, 
the following further proceedings were had on the 24th day of April, 


1884. to wat: 


A. HUIDEKOPER. REL. ) 
a BR 


Macon Co. Court. 3 


This day come the parties by their respective attorneys, the plain- 
tiff by Joseph Shippen, Esq., and the defendant by Messrs. B. k. Guth- 
rie and J. F. Mitchell, thereupon the motion to quash the return here- 
tofore filed was submitted and by the court sustained. 

On further motion of relator, it is ordered that respondent make 
further return herein by the 30th inst., certifying due and perfect 
obedience to the commands of the peremptory writ heretofore served 
upon them. 

And afterwards, at said term of said Circuit Court, begun and held 
as aforesaid, the following further proceedings were had in this case 


on the 30th day of April, 18384, to wit: 


A. HUIDEKOPER, rel. 
No. 1392. 


rs, 


/ 
Macon COUNTY COURT. \ 


This day there is received and filed herein, the amended return of 
respondents, certifying obedience to the commands of the peremptory 
writ of mandamus heretofore issued herein. 

Which said amended return is in the words and figures as follows, 


to wit: 
Amended Return. 


In the United States Cireuit Court. Western District. Eastern Di- 


vision of Missouri. 


ALFRED HUIDEKOPER, Plaintiff, ) Amended  re- 
vs. -turn to perempt- 
MACON COUNTY, STATE OF Missouri, Defendant. ) ory mandamus. 


Now at this day come Lee Lingo, Presiding Justice, and Charles 
R. Perry and Reuben J. Owens, Judges of the County Court of Macon 
County, Missouri, and for a further and amended return to a certain 


writ of mandamus issued out of the aforesaid United States Cireuit 


Sfth dav of March. A. D. 1884. in favor of said Alfred 
st Macon county, Missouri, hereby duly certify; 
in the 19 day of April, 1884, this court in obedience 


nandamus from the United States Circuit Court 


i} = of the Weatern District of Missouri. tested 
[§84. commanding this court and the Justices thereof, to 
_ irs linidekoper, relator therein, a warrant on the gen- y 
said saoty in the treasury thereof, to pay a judgment in 
. relator and against Macon county, rendered in said Cir- 
e 19th day of November, 1879, for twenty-eight thou- 
ree dollars, with interest and costs: and, 
This court on April Jlst, 1884, made return to said Cir- 
—_ yt [ie prem Ses: and, 
Said Cirenit Court on the 24th day of April, 1884, 
irn and held said action of this court in the premises 
ann ‘and ordered further return of obedience to said writ. 
refore ordered that said warrant so as aforesaid issued to 
_ liuiddekoper, for thirty-five thousand six hundred and 
(7-100 dollars, be and seme is hereby cancelled and taken ed 
rdered to cancel and ———— the same. And it is 
that fhe issue to said Alfred Huidekoper a warrant for 
eand « indred and seventy-seven and 47-100 dollars, 
satisfaction of said judgment, interest and costs up to 
2 | warrant in the following form, to wit: 
wurer of the county of Macon, Missouri, will pay to AI- 
er, thirty-five thousand six hundred and seventy-seven 
ra, out of the general funds of said county, in payment 
? dered in the United States Circuit Court vs. Macon 
s of bonds issuedto the M.& M. Railroad Company. 
’ ' gourt tionee this Vsth day of April, 1Ss4.” All which is 
JOHN F. MITCHELL, Prosecuting Attorney. _— 
LEK LINGO. President of Court, 
Rod. OWENS, Judge. 
CHIAS. R. PERRY, Judge. 
it said term of said Circuit Court the following 
ee ve were had inthis case on the Sth day of Septgm- 
i’ 


A. HUIDEKOPER, Rel., ) 
EP ~ 1392. 
MACON COUNTY COURT. \ 


Ordered that this case be continued until the next term of this 
court. | 

And afterwards at a regular term stated term of the said Circuit 
Court, begun and held onthe third Monday of November, 1884, the 
following further proceedings were had in this case on the 17th day of 
March. 1885, to wit: 


A. HUIDEKOPER, Rel., ) 
V6... > 1392. 
MACON COUNTY Court. 


Ordered that this case be continued until the next term of this 
court. 

And afterwards on the 9th day of September, 1885, it being at an 
adjourned day of the April term, 1885, of the Circuit Court of the 
United States, in and for the Eastern Division of the Western District 
of Missouri, the following proceedings were had, to wit: 


A. HUIDEKOPER, Rel., ) 
Vs. » No. 1392. 
MACON COUNTY Court. J 


This day there is received by mail and filed herein relator’s infor- 
mation for further writ of mandamus. 
And said information, so filed as aforesaid is in words and figures 


as follows, to wit: 


(Information for further mandamus. ) 


In the Cireuit Court of the United States for the Eastern Division 
of the Western District of Missouri. | 


UNITED STATES ez rel. ALFRED HUIDEKOPER, ) 
VS. > No. 1392. 
MACON COUNTY COURT. ) 


To the Honorable Judges of said court of the United States: 
Now again comes Alfred Huidekoper and further relates to the 
court that he is a citizen of the State of Pennsylvania and that the 


County of Macon is a municipal corporation created by and a citizen of 


the State of Missouri, whose financial affairs are managed by a County 
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istices who are citizens of said State; that on the 


1k79. he reeovered in said United States Cir- 
f the Western District of Mis- 
iid County of Macon for the sum of 


thirty-three dollars (828.033) with interest 


ment ras based on mtereart coupons detached 


to the Missouri & Mississippi 
ty of the charter thereot and were 
thereafter, on the 29th day of 


mn obedience to the peremptory mandate of 
said Co Court, respondent, issued and 
1 Wal ipon the Treasurer of said county 

i= TOLLOWER, > ; 
f Macon County, Missouri, will pay to Alfred 
onsand six hundred and seventy-seven and 


(7, ont of the general funds of said county In 


rendered the United States Cireuit Court 
on coupons of bonds issued to the Missouri & 
f nA 
se this 20th day of April, A. D. 1874, by 
LEE LINGO, 
President.” 
resented at the date thereof the debt, interest 
hat on the said 29th day of April, 1884, 


to the Treasurer of said 


resented for payment t 


and certified on the back thereof 


’ + —liltiié 
t maid fi m2 of funds, this 29th day of April, 
| ~ ‘ i}™ >. . 5.6. 4.8. %. 10,11, iZ. is and 
J. MORROW, Treasurer.” 

ire still dune and owing to your re- 
i@ laws ofthe said State of 

wl ‘ syT meatal bonds and COUPODSs 

e County Conrt of Macon (‘ounty to 


e per cent. upon all the taxable 


iddition to the twentieth 


rter of said Railroad Com- 


payment of warrants drawn 


«* 


29 


upon the funds of said County should be made in the order of the pre. 
sentation thereof to the County Treasurer, which said laws still remain 
and exist in full force and effect. 

And your relator further relates that said Macon County Court re- 
spondent has, for the current year of 1885, ordered to be levied upon 
every one hundred dollars of valuation of taxable property in said 
County, as well as upon all merchants and other advalorum duties for 
county revenue only the sum of thirty cents instead of the fifty cents 
authorized by law as aforesaid, and has further ordered that said 
county revenue for the year 1885 be apportioned as follows: ‘To the 
salary fund one-third, (1-3) of said revenue; to the contingent fund, one- 
fifth (1-5); to the poor house, one-fifth (1-5); to roads and bridges, one- 
sixth (1-6); to jury and elections, the balance, and that the clerk certify 
said order to the Treasurer. 

And your relator further relates that a demand has been made on 
said County Court to pass and enter of record an order annulling and 
rescinding said order of apportionment and to increase the tax levy for 
the current year of 1885 from said thirty cents to the fifty cents author- 
ized by law upon every one hundred dollars of valuation of taxable 
property in Macon County, as well as upon all merchants’ licenses and 
other advalorum duties for county revenue andto apply or causeto be 
applied the proceeds of said tax to the payment of your relator’s said 
judgment and warrant, and that said demand has been refused. 

Wherefore your relator prays the Court to order and issue a fur- 
ther writ of mandamus herein, directed to the said County Court of 
Macon County and the Justices thereof, commanding them to pass and 
enter of record an order annulling and rescinding said order appor- 
tioning the said County revenue for the year 1885, and further to in- 
crease the tax levy for the current year of 1885 from said thirty cents 
to the fifty cents authorized by law upon every one hundred dollars of 
valuation of taxable property in Macon County, as well as upon all 
merchants’ licenses and other advalorum duties for county revenue, by 
a further levy of twenty cents upon every one hundred dollars of said 
valuation, ete., and further to apply or cause to be applied the proceeds 
of said county revenue tax of one-half of one per cent. to the payment 
of your relator’s said judgment and warrant with interest and costs, 
including the costs of this proceeding, and to pay the same according 


to law. 


ALFRED HUIDEKOPER, 
By JOSEPH SHIPPEN, his attorney. 
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what is the aggregate assessed value of the property of said county for 
aid years of 1884 and 1885, what taxes were levied thereon for county 
revenue and when, what amounts were collected on said levies, what 
dispositions have been made of the amounts so collected, what sub-di- 
visions into special funds have been made of said county revenue, 
what payments have been made to each of said funds, and what bal- 
ances remain in hand to the credit of each of said special funds and to 
the credit of the general fund, what warrants have been heretofore is- 


sued and registered drawn on the general funds, and what if any pay- 
ments have been made thereon. 

And said motion so filed as aforesaid is in the words and figures: 
following, to wit: 


( Motion. ) 


In the Cireuit Court of the United States for the Eastern Division 
of the Western District of Missouri. 


A. HUIDEKOPER, Relator, ) 
VS. > No. 1392. 
MACON COUNTY COURT AND TREASURER. \ 


And now again comes A. Huidekoper, relator, and showing that he 


is the holder and owner of a registered warrant on the general funds of 
Macon County as more fully stated in his information for further writ 
of mandamus filed herein September 9, 1885, moves the court for an 
order on the above named respondents, that they respectively make 
and file in this court on the first Monday of March, 1886, full returns 
and statements under oath relative to the administration of the county 
revenue of said county since the Ist day of January, 1884, to said date 
of filing said returns, wherein they shall state what is the aggregate as- 
sessed value of the property of said county for said years of 1884 and 
[I885, what taxes were levied thereon for county revenue and when, 
what amounts were collected on said levies, what dispositions have 
been made of the amounts so collected, what sub-divisions into special 
funds have been made of said county revenue, what payments have 
been made to each of said funds, and what balances remain in hand to 
the credit of each of said special funds and to the credit of the general 
fund, what warrants have heretofore been issued and registered drawn 
on the general funds, and what if any payments have been made thereon. 
JOSEPH SHIPPEN, 
Attorney for Relator. 
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the taxable wealth of said county of whatsoever kind or description the - 
full sam of fifty cents on the one hundred dollars valuation thereof, as 
will fully appear from exhibits A, Bb and C hereto attached and made 
a part of this return, which sum is the greatest amount.that said court 
is permitted to levy for any one year by the Constitution and the laws 
of the State of Missouri, that said tax is levied and divided as follows, 
to wit: For county revenue, the sum of thirty cents on the one hun- 
dred dollars valuation, which is sub-divided as alleged in relator’s 
petition; for township and road tax, the sum of twenty cents. on the 
one hundred dollars valuation. Wherefore respondent says it has 
levied the full amount of tax authorized by law for the year 15885, and 
having fully answered respondent asks to be discharged. 

JOHN F. MITCHELL, 

JOHN T. JONES, 


Attorneys for Kespondent. 


Johu F. Mitchell, Prosecuting Attorney within and for the County 
of Macon, in the State of Missouri, being duly sworn on his oath states 
that the matters and facts contained in the foregoing return and 
answer are true to the best of his knowledge and belief. 

JOHN F. MITCHELL, 
Prosecuting Attorney, Macon County. 


Subscribed and sworn to before me this 2Ist day of November, 
1885. 
H. C. GEISBERG, 
Clerk. 


Exhibit A. 


STATE OF MISSOURI, ) a | 
COUNTY OF MACON,) ° May Term, 1885. 


In the County Court of said county, on the 6th day of May, 1885, 
the following, among other proceedings were had, viz: 


(Order No. 5.) 


It is hereby ordered by the court, that the levy for State, county, 
M. & M. Railroad and Omaha purposes, for taxes of year 1885, to be 
levied upon every $100 valuation of taxable property in Macon county 
as well as upon all merchants and other advalorum duties shall be 
made as follows: 

U. S. B.—d. 


cents. 
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It is therefore ordered by the Court that the Clerk of this Court 
be and he is hereby directed to extend on the several tax books ofthe 
respective Twps. the aforesaid rates for Twp. purposes, as well as upon 
all merchants and other advalorums. And it is further ordered that 
the several Twp. clerks be and they are hereby directed to extend 
upon the road tax books of their respective townships the aforesaid 
rates for road purposes. 


STATE OF MISSOURL, ) 
COUNTY OF MACON. a - 

I, James G. Howe, Clerk of the County Court, in and for said 
County, hereby certify the above and foregoing to be a true copy of 
the proceedings of our said County Court, on the day and year above 
written, as the same appears of record in my office. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and af- 

(SEAL) fixed the seal of said Court, at office, in Macon 
this the 20th day of October, 1885. 
JAS. G. HOWE, Clerk County Court. 
By CHAS. G. HOWE, D. C. 


‘ arc a eonr? tnat tne cou iT} revenue, levied 
by apportioned 


rng — AIT e is hereb 


- Birt =e 
; uiianw®& ail AUNaGLILIONAI it vy 


rty in Macon County and to rescind the 


7 ~~ ; (| 4 ts 
7 med u der and by virtue of section HS19 
. [ise st page 1339. as follows 
| 
, 7 > . 
i “1 4 : : itié j 
_ j i* i 7 yt “<3 I hie Yenuue. 
ae | d. 1-5 of said Revenue. 
i Bridge Fund. 1-6 of said Revenue. 
‘  —_— ance of said Revenue 
" ‘7 j ‘ ite miAnhtce t)i “bit vt Vé nue, 
¢*4 T | ~ rice to the Treasurer. 
Order No. l1—made June 4. 1885. 
. +. i : ; . las > - ‘ . } ~ =) . — 
\ifred Huidekoper, by his Atty., and presents his pe- 
of 20 eents on the 


' ty revenue to the several 


> i 7 FY 
= | i — ‘ 4 } ‘AAS ~ 
. 


: ort e Dr: ' of said petition be refused. 


y Court in and for said county, 


laa. Gy. Howe, Clerk of the (ount 
ereby certify the above and foregoing to be a true copy of the pro- 
ga 0 ir said County Court, on the day and year above written, 
as the same appears of record in my office. 
| ESTIMONY WHEREOFP, I have hereunto set my hand and af- 
fixed the seal of said court, at office in Macon, 


this the 20th day of October, 1885. 


JAS. G. HOWE, Clerk County Court. 
By CHAS. G. HOWE, D. C. 
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And afterwards at said laid last mentioned regular stated term of 
said Circuit Court, begun and held as aforesaid, the following further 
proceedings were had in said case on November, 25, 1885, to wit: 


ALFRED HUIDEKOPER, rel., ) 
ves. 


> No. 1392. 
MACON COUNTY. \ 


This day come the respondents by their attorneys, Messrs. Mit- 
chell & Jones, and submit this cause on the amended answer to the 
information for further mandamus filed September 9th, 1885, on their 
part, after argument. Andalso comes the relator and submits the same 


on briefs this day filed, which is by the court taken under advisement. 


And afterwards, on the 28th day of November, 1885, it being in 
vacation of said Circuit Court, the following proceedings were had in 
said cause, to wit: 


~ 


A. HUIDEKOPER, ) 
8. > No. 1392. 
MAcon COUNTY Court. ) 


The clerk of this court is directed to ascertain the number and 
amount of the judgments against Macon County on bonds issued to the 
Missouri & Mississippi Railroad Company, and apply to the attorneys 
in the cases for their consent to the appointment of a Special Master 
to examine into and report upon the financial condition of said county, 
and management of the county funds of said county for the purpose of 
establishing some rule for the payment of the warrants drawn on the 
general and special funds in the treasury of said county. 

And afterwards, on the 24th day of February, 1886, it being in va- 
cation of said Circuit Court., the following further proceedings were 
had in said case, to wit: 


A. HUIDEKOPER, Rel., 
vs. - 1592. 
MAcon COUNTY Court. ) 


This day there is received and filed herein a statement of the re- 
ceipts and expenditures of Macon County, Mo., for the two years end- 
ing December 13, 1885. 

And said statement, so filed as aforesaid, is in the words and fig- 
ures following, to wit: 


Statement of rec: ipts and expenditures. ) 
FINANCIAL STATEMENT 
Of the re ots and expenditures of the County Revenue of Macon County, Mo., 


CONTINGENT FUND. 


‘S cisco ac sile amish idlal | $1,703.34 


Re ei from taxes pore sdeepeabebectbsoesteusso wane’ | 3,128.73 


Expenditures. 


- * r i. ie nee nae eee eo Seseseees £066 66868606068 _eeeeeee See ON 167 .50 


ws TT UT TT TOILET TT TC OTT 123.82 


et, ‘ : “+ @@eoeeeeevneeeeeenevee4e6 ee@eeeeneeeeneaeneenee } 1,985.31 


everencteeneneee seccescccess| Ogeun. On 


POOR HOUSE FUND. 


On hand Jan. 1, 1884 


Received from taxes 


4 


Expense of county poor house. 
- of poor, not in house 
ae of insane at asylum 
si of coffins for poor 

eo o's ae ace aed ania Maa ean aweueeweaitea 

a i. sc adien eas eden abou tarsweneneaieadene nes 


Balance on hand Jan. 1, 18s: 


seeeeeeeevpeeeeneeweeeeeeeeeereneeeeeeeeeee 


a ee 


i a a ae 


Receipts. 


Expenditures. 


7-e ef @e eee ewn ewe eee eee ee een tehUch Mm Hh HUF 


“ee eeenrereeeeneeeeeteee 


SALARY FUND. 


Receipts. 


e*eervreeeeerteeese#e#eenteeeeee#ee#ee#ee#ee#eeetenseeeeeneee#e8eetfeeeeeeeee#seeee ee *£# @ * 


@eeeeteveeeveeeeeeeevreeevreeeeeeeneeeeeerwreeeeeeeeeeeeeeeeeeeeee 


SEeeeqgecge@eawesee#se4det © o@ ee 68 26.6 hh & 6 


osee@eeeeeneetnrereeenveeereeeeeeeeeenreeeteeeeernrteeeee#eee © ##e 


*eeeweeeeeeweeeeeeeeeeeeeeeee 


FeeoeoewovoeeveneeepeeoevreeeeeaevntRPeeeeweeevreese eevee eeeveeee* ses 


*eneeerneneeeeeeeseeeeneeteeeneeeneeneteee#erteneteeeeeeeeeeeeneeeeneee#eneteeee eee @ 


LE Se SE, OO a NE ee AY TEE ETE Ree a 


Total, 
6 ‘+ licenses 
66 ‘¢ advalorems 


Amount overpaid Jan. 1, 1884 
Expense of county clerk’s office 
Sheriff’s fees 
County treasurer’s salary 


Prosecuting attorney’s salary 


Assessing 


e*@eeeevwtetee#ee#eeste#eee+ses+#4e*eee#*e#e#e 


Mine inspector’s salary 


Board of equalization 


County surveyor’s salary 


oseee#eeeeeeeneeeee#ee#e#e 


Expenditures. 


ee eseee#nreeweee#eenrteeeeee#e 


eoseeteoeoeo#eeesteenseeseeeeseereeetenreeeeeeeeeeseeeeeneeaeeeeeere 


ee; @eeeeeeeensteneeeeseeeee 


soeeeeeeneevreeeaeeeenenee 


‘eee eoeeeereeeeeeeeeaeeeeeeeeeeeaeeeeeeneeeeeee eee 


eeeetreeeeers3nrer#rteerteeenstsenheeneeee#feerPketfeePerneeee@ensreeeeneee#eetee*#e#wt#®ee*e#e#ee#eseeeeeee#ee##e#eeesee#ee#-. 


eoeeeoeeeertereseeeeeeereeeseeeteeoeeeeneteseeeeeeoa#eneeenseneeeneteeeeeaeee#ee 


eeeeeesene*#eeeeeereneneeereeeeeeeeeeeeeeeeneeeeneeeeneeeeeeeeeee 


103.33 
3,504.18 
934.27 
165.29 


Ce ee 


14.00 
12.00 
1,731.34 


$4,707.07 


275 48 


1 $7,509 87 


t0) 


$40 OO 


528 79 


1,483 12 


I aa es laine ib ee erie ae 
steep ecabiranicanauaanivenare 47.509 STZ 
LVD ELECTION FUND. 
: f ta 

aniieghiiiveninahaiie $1,220 45 
soli aad adel waar 2 654 99 
DA cc paewtdnsieeeaeuneenihndEs ane bed sitieiih 778 56 
ms . 137 74 
Dinvdpevswawakbadcen dss ethessbdorerererennnenebeobuts 62 0O 
»aniel taint chediaineapiisal lad $4,853 74. 

Expenditures 
- i Nd we alee em etieeee eee $1,844 30 
2a erka of elections 9 50 
PE 6 COCO COCHOOHOCEHOAR ETOH CC OHOOK SESS EOE HE SOHNE CECE 2 959 OL 
00606 60s See eeeeeeeus 34.853 4 

ROAD AND BRIDGE FUND. 
Receipts 

hs ia Dit thi teckhbedikes deb 6eb00 ed 00664 4646R0b6 see £356 66 
ed fr taxes sii di esi eas 1,577 St 
Dt hie teeskgendoGedés ed wiiendseedd beWeneseebnane sialic 466 15 
i hbéd reid shebkddeseveenessuedeuaebané (eebeumadn S82 70 
0 EE ee ee ee ee ee ee er re re ; $2,483 5) 

Expenditures 
County eurveyor's salary Petey $38 36 
Erection of bridges ) sees :obs odeecceewenees sasees 815 26 
Relance on hand Jan. 1, 1885 ROO sii iaialaatai seca 1,629 73 


t2,483 35 
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FOR 1884. 
Assessed valuation of Macon county for year 1884. .................. $5,646,987 00 
Levy by county court, at 30 cts..............0000e Cpieneae fs] 16,941 39 
Lavy Dy COWREMIP DOGTGS, BE DD OES. ....0 ce ccccccccccaccccocccceccen | 11,293 97 
Levy made by county court May 5, 1884. 
Levy made by township boards April, 1884. 
RECAPITULATION FOR I1884. 
teceipts. 
Ce aces $3,218 42 
€ 
ee IN ia ik Suwkniendddieeec dancer cbeekeswekaees o60k0aneekas ' 16,110 60 
“e A gd a eae ae hae aida rae ea eke | 4,672 37 
- ee TE er Pree S26 44 
as Oe IE Ra barknn sonst hsd ee enecnaseacennaemaensts S48 48 
$¢ OS IS 6 sb. nnn + skencseensceseussncnenebeeebeeenl 15 07 
isc iihnaee det s Oks bbb ines kn nkebed ced cane wenden $25,391 OS 
By treasurer’s vouchers on Settlement. ............ cece cc ccccec cence: 15,602 14 
I I I a i i a as $9,789 44 
FINANCIAL STATEMENT.  . 
Of the receipts and expenditures of the county fund of Macon county for fiscal 
year ending December 31, 1885. 
CONTINGENT FUND. 
P Receipts. 
I, EP de ines cond sdenncdddeee edness deen enbeawdenuees $1,985 31 
I li phe: hah ava abides saci Sint ea 3,402 51 
si re eT Pre rr ee | 1,030 19 
as 72 I névetenthne kek see KRnRWed eee 122 52 


ee : 


eeenevewpeeoeeeveeseeeeeeeeweeenre@eeee eeeeeeeeevet*®@eeee 


@Cececerereoesveeree ees eoaeeereeeeer ee aeeeereeeaeeeen rete eoeeneeereeeeyeeteeeeeeae 


Lu Er eh re ee ee re ee ere ee es a tS 
Re ene ee a ORS 6 CORSHSOUE6O4 066 0060900006009 088604 
EE SELIEEE RT OO EPP ET OODLE TEE FPR MT ET ee Lascnaiit 
Copying U.S Field Motes. ......... cece cccce soccer cccscccsccssccccseee 
Bs GE PORBOOES 20 c ccc ce tccccccccscccctecccceecsercece seesecceseosecs 
Advertising I er ee er er ee sili iis aklad Maal 
a a es Abe id ORR EOS Dee ROO SKE eeenes eens abel 
jv" 5 | 3 ||| SPP Prrererrrrerrrrrrrerereeerirerierr “ae rerrr rT se 
POMCRMO GRE GRPTOGS §. ic ce. cocccccccccceses $0660 s Paveden end endeoenndodens 
Circuit clerk’s fees.......... AD AAptbhhe nen ee wind ee pieenenens ee aa iN 
Mdse. County jail... Peer er TTT eT Tee TTT CT TTT. 
Ne DUO MEE codecs vcccccccesecccecccerosocecosces bases 
Ss 6 56 6066 660660 -96660 6606 66.00 00650 5006600600000000060000 0000008 
Ee ee ee a: a rr ror eee 
ey Cy Be BOD s ccc cccevecscdecesseccesceoeee jvees eben ) 
ae ia ea «calls disci gs cal i i i soniwden 
SALARY FUND. 
Receipts. 
Cash on hand January 1, 1885.............e. 02. e cece Hieeisevesdeneonsens 
Collected from tanxes........ TILT TTT TT Terre TrYTTEriTrriTrr ecccce - eeenees 
EE ELS ae ERE TRI ae ES eR _ 
Collected from advalorem................. pibiwedodkuneed ae sadedemewens 
SE EE RT Re eS REE sath a a sii 
Collected from W.H. Terrell...... oe ae i Sicta lian badass eit cela dciiaieaaie 


*eenereveeeeneeereeee 


Expenditures. 


eee eeeeseeseeseseeeneseeeneeesneeee 


see een eoeeeoeeseeveeeaeeneevnaeneeaesneeaeaneaeaeaeaeaeaeeareoeee2e2e2 020080808 


eeeseeeve@eaeaeaenseeseeeaeaeseaedseeaeeaeaegcweseseaee es Oeesceseseese 


“eer . 
eoeereeeeeeeeneeeeeeeeeeeeneweeneeeeeeee 


eee ewveeneeeeeeeeeneeteeeee- 
“eee e@eeee 
*e @ ee @ 


$ 867 .53 


573.94 
658 . 20 
489.72 
286.80 
134.46 
227 . 34 
165.00 
100.00 

79.75 


$2.53 


78.46 
60.60 
44.20 
11.50 
24.00 
25.78 


2,537.47 


$6,610.18 


$1,483.12 
5,670.59 
1,716.98 
204.19 
15.00 
15.30 


2.845. 93 


$11,951.11 
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Expenditures. 
eg | 5 SPECT PTET TET TTP OTT TOPE T CT ee $45.20 
ig | PCT ET OPT ETE OT TET Te ETE TCT | 6,845.25 
Treasurer’s ink Hada eas We~end &kkbeeeee ane eee 1,747.69 
OE ee en re pnts Seed A eek ok nena eae | 162.00 
ee A GE ok cikcccccundecddeneds 0450 ¢ekeeawasesenwegns | 640.00 
i, dan Waene<s40 eenek wanes hades eke comes 137 .50 
ee iis dcevanusedes <ocnencuwbye basses seemeneesetenbea 63.00 
Se STE I oo ics winecu. 00s. aeeneednedeeeseeeeeksaeeewneen 30.00 
iia iickcastshe «seb anboeasedeessd4aedeueselenenehe 452.65 
ee Sn Se ea cs panned nda need Seaweed eee eeeneeel | 50.00 
I ia as Sas aa dig wig ates dari anaes ama a aaa | 107.75 
es Ce IY a I os ods no's sob dca kaw Rd Ae Aeamw kien os 1,670.07 
i kdie wie EE a ea PRE Re ae aE PO OEE OE eS SO tee re PaT $11,951.11 
POOR HOUSE FUND. 
Receipts. 
Se i NE We ah o-ib'n See enc nd kigu dss cbdane pinedeedeeenewenesa 21,731.34 
I IN, fo iene kh cvarwbenencnee hae eekndeenetnnesenns ane eel 3,402.51 
ats oo: Tis dccncaken and nntabine KOcdes nine eeaaninih | 1,030.19 
” OP iia ke « cic die ssn ciacinwagnediesddauinnitettinns | 122.52 
7 OF Re i Ab i000 60s deen eewencexds ene aaa wes | 10.00 
sl RY a RS 6 0. 6bhib buses igennassaeadendanae iene’ 20.00 
ea ae | $6,316.56 
Expenditures. | 
te ST Ni id bc hacdncdbcesdecew ke adeunweekadnweenes jaeunen | $1,170.24 
a ae Be II ook. noes ve bei denn cndccmtosbederscsseas | 805.37 
APOE GE TRBRIG «oo ssiccescccccerccccccccscccciscececionnesagucescedas ree! 799.00 
i iis ag dns Ch wekheeeedeeeedsaenae mene een eeeebaas | 38.60 
i aly need edn ih oe keene | 4.00 
Expense of fuel ..... id oa akg Gs ansacenopi sce Sivek i sn aah aceite ela aces taal | 7.70 
Pe te I ne Fy ROB in 5g nn cnc ccccindicvecsscnnsvccescsscccel Bgleeaum 
ae lic aides ann sced Kigwae eae eEeeRnNaTeNas. | $6,316.56 


———— ae 


ROAD AND BRIDGE FUND. 


Receipts. | 
rr Dist ce ed peeeder eeeeseeendvrneteoreseeeereewn ou ..| $1,629.73 
ee RE iibinibivemeiationestenhae seowcs! Beaune @ 
I IT PR PPL ET ee ee en | 858 .48 
os eo eee mew nies aeeeeeeed aes aa, 102.09 
EE ae PEM Beane ree rE ey ee enue el 24.45 

Total (cere bisdeetbaseeisdbnrevedvcessrecednssnosnuniets ‘eed sien $4,299.84 
Expenditures. | 
ee PO vnc ccetccocrnseswss cecdencrstersrnestevareees a $179.21 
i ie a a ne eae a ewan incl iailbie sheia ade ahd ic caacmeiaad a wiciae 1,672.95 
ESS eee oh eae a Pam Rem Ren EM ane p EN” pba owe | 3.00 
ey ee EE GD Ba BU 6 occ doseneccecnsdeccedenencdos ieavbhbenge 2,444.68 
Total iitine paint h dt ea:ii-e abhi daadineaaamabnmianai aaa sevccces.| O4, 200.84 
JURY AND ELECTION FUND. 

Receipts. | 
Cash on hand Sainte A aaa ile ae aA ih a a al aa me mii weeee| $2,959.94 
i ed eee eb ebedendedsedaadwaees ‘Miwetabenn scoces| Bee 
i gk a ican ed we'd ain a RO RS 515.10 

Pe la i i lg Lm a eett ecameiens ees 81.69 

EE ote nt 6 bb bk uile ek Modena ree bikie sa dnae | 73.15 

W.H. Terrell..... i hbebaeosee babes wet wiheneecc | 9.90 

i ee aoe | 6.00 

a a salar cals vises| $6,478.57 
Expenditures. 

Expense of jurors and witmesses................c ccc ee cece ccces seenweewis $1,858 .60 

Bis ahs has be Rica bied baad baie aed pessueeos neue 369 .40 

Balance on hand January 1, 1886...............0.ccceee sia tania diane Pere a 

Total. RD RE ee eae ea aN eR eae SN aE eS My eT te eee $6,478.57 


FOR 18835. 
Assessed valuation of Macon county for the year............. ...-.. 25,560,563 00 
Levy by county court at J0c...... eee OO ee OTE aE 16,681 68 
Levy by township boards, at 20€.......... eee cee eee eee eee e ee ee eeee 11,121 12 
Levy made by county court, May 6, 1550. 
Levy made by township boards, April 1850. 
RECAPITULATION FOR 1885. 

Receipts. 
eT ee ee ere eo $9,789 44 
SE Ts GOS BET GIG WINN a ann nc osc weccdinccddsccdcccacccdscvacs 16,708 70 

os a ill aug | 5,150 95 
ss Oe Pins dcceine sc Oa SR ee (nxeaademeus 612 58 
$< as ee ee ek Bs is ib kino bcs cekewee eens deeunanaews 532 45 
$< Pe a a I i atin. nw a a hha: ealenksw see ae en 16 21 
le SE I as GO OE GIT a oo 55 x ok dev ccccessavecdons 2,845 93 
i tee iereidi heared eee Wie Sed nate +0nenee tetas eeeeeeenmedee $33,656 (5 
By treasurer’s vouchers on settlement. ..........ccccscccccccccccccccces 21,261 S82 
. . b bibkdne eeuend dunaeseeueesaeeese $1 1,304 44 


The reason why the statement made ends January 1, 1886, and not 
to date of filing, is that the County Treasurer makes semi-annual set- 
tlements, to wit: on the Ist of January and Ist of July each year, and 
would be very difficult to make a correct statement for January and 
part of Febuary owing to this fact. And as it would require a longer 
time to make a statement for this short period, than it did to make 
entire statement rendered, and when made would not materially change 
the general-result, is our apology for rendering statement to January 1. 
For the court by | 

[SEAL] JAS. G. HOWE, 

County Clerk. 
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FINANCIAL STATEMENT 


if the receinta and expenditures of the ‘‘Missouri & Mississippi Railroad Fund” 


Macon County. Missouri. for fiscal year ending January 1, 186. 
Receipts. 
nd r S85 (ine tienensnickeewreuns S808 83 
ireé I i ake gs gp Cb bE OW ESCs woul SOS 06-8 e806 eee ewes 2.686 21 
NS 5 vine dees 6 oN CSE CESSES he NES ES bE SESH CNW ER SS 74 


rs ecTrapnh i's. 


fand. 
rontingent fund 

poor house fund 

and election fund. 


Lia 


road and bridge fund 


_*eeeeeseseeeeneteereenenenvereeeeeeenesee 


rvaiorem fax Oe es 08 60) 6 ees 10] 37 
al le al eet na a al Biaaih de & cine Midde aut 33.687 8d 
Expenditures. 

i eoupon No. 23 off bond 140 of $1,000 and interest on same........... $47 70 

|! eonpon No. 27 off bond 140 of 31.000 and interest on same is ah aah ries 12 85 

' Rar n Vi a) PI i di er ee in at la aan lcs Sieh ih ad 1.291 50 

ti a er ee er Pe... tee hb ebeeees wee, eve~es eT a41 50 

\ ter ym Vi No i le iene oe 204 75 

sriffith on W I i a a a le 535 350 

‘ Vat in Wt. No. 4 of 1878 Sl 76 45 

nd Jannary IAG : 447 30 

ERY, EM pe men OPT Ore) Sv aa A RY CRN e TgrS  OSPR A NOM RTED secs | 3.087 85 
STATEMENT 


vision of County Revenue for years 1884 and 1885, to wit: 


PON Eee ean eer 1-5 -¢ as 
NF tae PRT PI NE 1-5 lis nhs 
ale EERO MO EI 5 ¢ es 


as. fs wt 


ine eather heck beeen kn nds eaten mene becintnnwis 1-3 of said revenue. 
I BRR oon nnn nin ecsitcicsccccocateecesecesccaceus 1-5 
Nd cc cheke ncbenin beeen ee sen akweed aaenne | 1-5 
i, ce ce acwen keee ee eee dee eee ee ines | 1-6 
Sary and clections MamG...... .c.e..cccce. ijckpencamnhae Bal. 


STATEMENT 


Of warrants issued on the general fund of Macon County to January I, ISs6. 


When issued. 


To whom. 


es sew ccncne ahweeees aiemekanes 


NEEL PEELS EP IN EN AE PY | 


es deca dcsk + dnuelansddneenen eeeeauad 


I a a es ee 


ESE NCEE EAC Pa aie oe Ree PAO oi oD rere ee EN 


a Sass aon cena aieiaiaede 
Ne oa elaine wheaeeila 
PE Ue ous eke ctcdensies < scbedecepeascasadaan 
focelyn, SOE ES ee Eee ape reer yar SNe korh has 
I i ie ss sas a mcaigeiaed ‘ndennn 
aha a a a ds dele rcs ie ania 


SS ee 


pT ES aR, ie ge RR ee MT RRM ecg ot ah 


“ee evroevreee eee e @*eeeeeneeeerktsrt ee eeeeeeee 


*ensveeeeeeeste et eeeenee#eeeeeeeneeeeee#eet#e#erte @@e#ee# ee 


ower ev eeeoeweeneeeeseteeneeeeneeeseeeeeee tetewe ©ee#eeee # * 


Amount. 
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STATE OF MISSOURL, ) 
‘ i S88, 
( OUNTY OF MACON. } 


Personally appeared before me a clerk of the Macon Circuit Court, 
being a court of record, within and for said county and State, Lee 
Lingo, Presiding Justice of the county court of Macon county, Mis- 
souri, and R. J. Owens and 8S. F. Blackwell, Associate Justices of said 
eourt, and Phillip Trammel, Treasurer of said county, who, being 
by me duly sworn, depose and say that the within and foregoing 
statement, hereto attached, relative to the administration of 
the county revenue of Macon county from the Ist day of Jan- 
nary, A. D. 1884, to the 3lst day of December, A. D. 1885, is true and 
eorrect, and full and complete, as the same appears of record in the 
offices of the county clerk and of the county Treasurer of said Ma- 


eon eounty. 


LEE LINGO, Presiding Justice. [Seal. | 

Kk. J. OWENS, Associate Justice. |Seal. | 

S. F. BLACKWELL, Associate Justice. -[Seal.| 

P. TRAMMEL, County Treasurer. [Seal.] 
Sabseribed and sworn to before me this 23d day of February, A. 


1). ISS6. 
SEAL J. L. MARTIN, 
Clerk Macon Cireuit Court. 


And afterwards at said last mentioned regular stated term of said 
eirenit court, begun and held as aforesaid, the following further pro- 
ceedings were had in said case on the 3dday of March, 1886, 


viz: 


ALFRED HUIDEKOPER, Rel.. ) ) 
is, a No. 1392. 
‘I 44 Nw CO] NT) CCOURT. 


This day comes the relator and files a motion for an order direct- 
and requiring the treasurer of Macon county, Mo., to forthwith 
pay the relator the balance of cash in the treasury of said county, and 
apply the same upon his general warrant No. 2, and to certify his obe- 
dience to said order under oath, and submits the same on his part. 
\nd said motion, so filed as aforesaid, is in the words and figures 


a 
. 
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( Motion. ) 


In the U.S. Circuit Court, for the Eastern Divn. of Westn. Dist. 
of Missouri. 


UNITED STATES EX REL., ALFRED HUIDEKOPER, Plaintiff, 
vs. No. 1392. 
MAcoNn CouNTY COURT JUSTICES AND TREASURER. 


And now again comes the relator herein and further shows that 
the warrant issued to him by the Macon county court for $35,677.47, 
payable out of the general funds of said county, and registered April 
29, 1884, remains wholly due and unpaid; that by the financial report 
filed herein by the respondents February 24, 1886, there was a balance of 
cash in the hands of the treasurer on the Ist day of January, 1886, of 
$14,394.44, and said balance now at the time of making this motion is 
about the sum aforesaid; that the relator has made demand upon said 
treasurer for the payment of said balance to apply as part payment on 
his said warrant, which bas been refused. 

And the relator states that upon his obtaining his original judg- 
ment November 19, 1879, in this court for $28,033, he instituted pro- 
ceedings in mandamus against the respondent for a warrant payable 
out of the general fund of said county and obtained an order for such 
peremptory writ, whereupon the respondent sued out a writ of error 
thereon to the Supreme Court of the United States, which court af- 
firmed the said order of this court, and thereafter, in obedience and 
pursuant to the peremptory writ of mandamus of this court, the re- 
spondent issued said warrant to the relator and the same was duly pre- 
sented to and registered by the treasurer of Macon county April 29, 
1884. And the relator states and insists that, although other warrants 
of like character and effect were issued and registered by the respon- 
dent the same day last mentioned upon which the relators said war- 
rant was issued and registered, yet the said warrant of the relator is 
entitled to precedence in payment over such others by reason of its 
having been issued as the result of the aforesaid legal proceedings 
whereby he acquired the same, and further by reason of its being prior 
in number and standing first on the record of the unpaid registered 
warrants payable out of said general funds of Macon county. 

And thereupon the relator moves the court for an order djrecting 
and requiring the Treasurer of Macon county to forthwith pay the re- 
lator the balance of cash aforesaid in the treasury, to apply upon his 


4, 


U. Ss. B. 


0 


esid general warrant number 2, and that said Treasurer certify and re- 
turn under oath his obedience to this order to this court on or before 
this day of , 1886. . 
JOSEPH SHIPPEN, 

Attorney for Relator. 


\n afterwards at said last mentioned regular stated term of said 
eirenit court, begun and held as aforesaid, the following further pro- 
s were had in said case on the 17th day of March, A. D. 1886, 


o 


ALFRED HUIDEKOPER, Lel., } 
ya. ~ No. 1392. 

Macon County Court, et al. 5 

This day come the respondents by their attorney, John T. Jones, 
Eeq., and file their answer to relator’s motion for further mandamus 
herein, and the same being submitted, is by the court taken under ad- 

sement. 

(nd said answer so filed as aforesaid is in the words and figures 

following, to wit: 


( Ansier. ) 


in the U.S. Cireuit Court for the Eastern Division of the Western 


~ 


L NITED STATES er rel. ALFRED HUIDEKOPER, ) 
Va. No. 1592. 
Macon County Court, JUSTICES AND TREASURER. | 


Now again come respondents in the above entitled cause and for 
answer to relator’s motion for further order filed 3d day of March, 1886, 
and admits that a warrant was issued to relator for the amount and in 
the manner alleged; admits that by the financial report filed herein by 
respondents there was in the hands of the treasurer on the Ist day of 
january, 1886, the sum of $14,394.44, and that said sum is now in the 

lis of saia treasurer. 

Respondents farther answering say that the sum now in the hands 
of said treasurer as aforesaid is the total amount paid into the said 

ice relator’s warrant was issued and registered ; that for the 
years 1883, 1834 and 1885 caused to be assessed and levied on all the 
taxable*property of whatsoever kind and description the ful) sum of 
one-half of one per cent. for county purposes, and one-twentieth of one 
per cent. for M. & M. Railroad purposes, which said sums are all re- 


wet ng or eg. 2 re 


O28 nace de 


atin 


51 


spondents are authorized by law to levy; that the whole of said tax 


levied for county purposes has not been and is not sufficient to pay the 
current and ordinary expenses of said county for said years, and that no 
part of the same now on hand ean be by law applied to the payment of 
plaintiff ’swarrant ; that there are now outstanding and unpaid warrants 
far in excess of the sum on hand issued in payment of the ordinary cur- 
rent expenses of said county for the years 1883, 1884 and 1885. Respond- 
ents further answering say that prior to the issuing of relator’s warrant 
and the registration of the same, respondents, the county court, caused 
to be issued to the Macon county school fund a warrant for the sum of 
$7,848.99 which said warrant was registered for payment prior to and 
before relator’s said warrant; that said school fund warrant was issued 
to pay a valid and outstanding indebtedness of said county to said 
school fund; that said warrant still remains registered as aforesaid 
and is wholly unpaid ; and having answered, respondents pray that the 
relief sought may be denied with such further orders as may to the 
court seem just and proper. 
JOHN F. MITCHELL, 
Presecuting Attorney, 
And JOHN T. JONES, 
Attorney for Respondents. 


And afterwards at the regular stated term of said circuit court, be- 
gun and held on the third Monday of April, 1886, at the place afore- 
said, the following further proceedings were had in said case on the 
22d day of September, 1886, to wit: 


A. HUIDEKOPER, Rel., l 
VS. 1392. 


MACON COUNTY Court. ) 


Ordered that this case be now continued until the next term of 
this court. 

And afterwards at a regular stated term of said circuit eourt, be- 
gun and held on the third Monday of November, 1586, at the place 
aforesaid, the following further proceedings were had in said case on 
the 24th day of Mareh, 1537, to wit: 

And afterwards, on the 25th day of October, 1886, the following 
additional return to return filed Mareh 17, i886, was filed in 8aid case, 
to wit: 


A bile nde d Return. 


In the Cirenit Court of the United States for the Eastern Divisiom 
of the Western District of Missouri. 


rep STATES ex rel. ALFRED HUIDEKOPER, 


rR, 


| l Additional re- 
Mia ~ County Court. JUSTICES AND TREASURER. | turn. 


Yow come the respondents and ask leave of court to file the fol- 
tional and supplemental return to their former return, filed 
Mareh 17, 1886, to the relators motion for a further order filed March 
1886, to wit: That on the 18th day of April, 1884, the respondents 
herein were duly served with alternative writs of mandamus issued out 
of this court at the relation of Jas. F. Shores, Alex. H. Meade, Isaac 
Thrasher, Thos. W. White and Geo. F. Hicks, commanding the county 
inetices and the county court of Macon county to issue to the said rela- 
tors therein several warrants on the county treasurer of said county, 
parable out of the general fands of said county and commanding the 
eounty treasurer to register and pay said warrants out of said funds 
then in his hands and thereafter coming into his hands in the order of 
their registration. That on the 29th day of April, 1884, said county 
srt issued said warrants to said relators, to wit: 


| las. F. Shores, for : (hbnebenddssdebeebecdubneesbeneee Feed 215,786.86 
' ‘ HH. Me , for Kobe bhoe 666646406006 04460 060606000000 | 12,520.39 
Pe Ts Phrasher. ** bhbbee 0edeekseedd eed 666 6beOO00SE64 06400 0004 | 23,549. 64 
Thos. W. White. ** | (abbed badines Wbbe deta ed hentedeseines | $,914.26 

Hf a eee een oes bb OOOO Sas 4b 6465 5449004094 46Cb 004 ,. SOS. S6 


And said warrants were on said 29th day of April, 1884, along with 
the eaid warrant of relator presented to the treasurer of Macon county 
and were by him duly registered at 9:55 p. m., and payment refused for 
the want of fundsto pay the same and on the —— day of May, 1884, said 
reaenrer made return to this court of his proceedings under said writs 
and showing therein divers and sundry reasons why he should not be 
compelled to pay said warrants as in said several writs of mandamus 


he was ordered. That afterwards, to wit, on the 


day of ——-, 
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1884, said relators appeared in this court and filed their several motions , 
to quash said return of said treasurer and order him to pay said war- 
rants. That said matters thus brought in issue were argued and sub- 
mitted to this court and by it then in December, 18384, taken under ad- 
visement and are now and ever since have been pending in this court 
and is still undecided. 

In addition to the aforesaid warrants, there were on same day, to 
wit, 29th day of April, 1884, at the same hour presented to said treas- 
urer and by him duly registered the following warrants of like char- 
acter with relators to the following persons, to wit: 


ee. Te <I IG Gknekchucccidnenesdsid: Cadsetannes-ideesek eee $14,897.58 


Wm. P. Smith, Fc 1a pal na tls spain slant Aaa oir ose een | 23,633.85 
NE SC i cw nains cee dane wnlnnmeedee ie newindian meinen 3,190.70 
Mary [. Smith, ek Ee TP ee eo Eee Et = oer 8,531.58 
Mary [. Smith, MP Miuebcmawd baiwdee ine apis cada 4,687.88 
I iu eh bis de adawaw sen cdde kawkinbdadeaweuweeb nee eee 22,096.16 
ee Niihia cba wisecedtediwewenkeddes b040s4dedbuesneneeueeaseeael | 3,935.18 
Ne ii dinner k ton oss ial Sw ae kc al 9 waka wanes aa Mn | 20.00 
I a i a ai a i a ees a A toca lear Sid a a A , 113.35 


The said last mentioned warrants were also issued on judgments 
and mandamus proceedings of this court and all remain whoily unpaid 
for want of funds to pay the same. 

JOHN F. MITCHELL, 
Pros. Att’y Macon Co. 


And afterwards at a regular stated term of said circuit court, be- 
gun-and held as aforesaid on the third Monday of November, 1886, the 
following further proceedings were had in said case on the 24th day of 
March, 1887, to wit: 


A. HUIDEKOPER, Kel., 
Vs. | No. 1392. 
MACON COUNTY Court. } 


Ordered that this case be continued until the next term of this 
court. 
And afterwards at a regular stated term of said circuit court be- 


—= 
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i held at the place aforesaid, the following further proceedings 


said case on the 23d day of April, 1887, to wit: 
the following order was filed and ordered to be entered 
(irenit Conrt of the United States for the Western District 
' ~ f ry i) ' i Ae 
ATES er rel. ALFRED HUIDEKOPER, 
6 No. 1392. 
(ot ¥ COURT, AND THE JUSTICES | 
i REASURER OF SAID 
| lents. April Term, 1887. 
April 23, 1887. 
» seen and heard the matters and things herein 
the pleadings and allegations of the parties and the re- 
ts of the respondents, and the special finding of facts 
. 4 . esand hereby accepted and made the special 


ind ordered to be entered of record herein 
e ijisenes for the relator and that there are 


of other claimants, some of whom are relators 


eedinegs pending in this court issued against 
Macon county. and of even date and recvistration 
ae : ; 2 oe ‘) eye i} ¢ aivt ati pe fe a 


th relators warrant amount to one 

serentr-s thousand two hundred and ninety dollars 
=176.POOL 40). syraci of thereupon ordered, considered 
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mud reseinding said order in rela- 

portion the said COounly revenue 
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mdents, to increase the tax levy 
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ilar annual levies required by 
ind further to apply the 
rhen and as the same is collected upon 


recistered warrants of even 


s, and issued under and by virtue of 


~« 


dd 


And it is further ordered, considered and adjudged by the court 
that said peremptory writ further command the respondents to pay or 
cause to be paid pro rata upon the relator’s warrant, and the registered 
warrants of even date and registration therewith, issued under and by 
virtue of mandamus proceedings in this court, the rest and residue of 
fourteen thousand four hundred and ninety-three dollars and forty-four 
cents ($14,493.44) together with any other and further funds accumu- 


lated in the county treasury of said Macon county since the Ist day of 


January, 1886, after paying and discharging with interest the warrant 
No. 15 in favor of the school fund for seven thousand eight hundred and 
forty-eight dollars and ninety-nine cents ($7,848.99) of prior registration 
to the warrant of relator, and said other warrants of even date and 
registration with relator’s. 

And it is further ordered that the officers and each of them now 
holding and exercising the respective offices of the respondents be and 
are hereby required to return and certify under their respective cor- 
poral oaths their obedience to the above stated commands at the ad- 
journed session of this court to be held on the first Monday of Sep- 
tember, 1887. 

(Signed.) A. KREKEL, Judge. 


And the special finding of facts so filed as aforesaidjis in the words 


and figures following, to wit: 
(Special finding of facts.) 


In the Circuit Court of the United States for the Eastern Division 
of the Western District »f Missouri. 


UNITED STATES ev rel. ALFRED HUIDE KOPER, ) 
VS. ’ > No. 1392. 
MACON CoUNTY CoURT. i) 


And now again this case came on to be heard upon the relator’s 
information for further writ of mandamus, filed September 9, 1885, and 
the respondents’ answer thereto waiving the issue of an alternative 
writ and the relator’s motion to quash said answer, and upon the evi- 
dence offered the court doth make and order to be entered of record 
the following special finding of facts: 

1, That the relator recovered a judgment against Macon county 
and obtained a warrant therefor and made the demand which was re- 
fused as in and by said information is fully set forth, and said judg- 
ment and warrant are wholly unpaid. 
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SEc. 7. The annual tax upon all subjects of taxation, exclusive of 
taxes for the union military fund, shall be at the followingrates:* First, 
on all male persons over twenty-one and under iifty years, one dollar; 
second, on lands and other property,. real and personal, made taxable 
by law forty cents on the hundred dollars of the assessed value thereof.” 


D. Laws 1867, p. 168. 


SEc. 1. “That in pursuance to the requirements of the sixth see- 
tion of the ordinance of the convention adopted April 8, 1865, there is 
hereby levied and shall be assessed and collected for the years 1867 
and 1868 a tax of four-tenths of one per cent. of the assessed value of 
all the real and other property subject to taxation in this State” * * 


» * # 


Approved March 12, 1867. 
E. Laws of 1867, p. 157. 


Sec. 1. “That the annual taxation for the years 1867 and 1868 for 
the purpose of revenue shall be at the following rates: First, on all 
male white persons over twenty-one and under fifty-five years of age, 
fifty cents; second, on all lands and other property, real and personal, 
made taxable by law twenty-five cents on the one hundred dollars of 
the assessed value thereof.” 

Approved March 12, 1867. 


F. Laws of 1868, p. 174. 


Sec. 1. That section 1 of an act entitled an act to provide for the 
payment of the interest upon the State debt, approved March 12, 1867, 
be and the same is hereby amended to read as follows: Seetion 1. 
That in pursuance of the requirements ofthe sixth section of the ordi- 
nance of the convention adopted April 8, 1865, there is hereby levied 
and shall be assessed and collected for the year 1868 atax of one-fourth 
of one per cent. on the assessed value of all the real and other prop- 
erty subject to taxation in this State. * * * * * 


G. Laws of 1868, p. 142. 


Sec. 2. “That section seventy-six of chapter thirteen, general stat- 
utes, be amended to read as follows: The several county courts are em- 
powered to levy such sums as may be annually necessary to defray the 
expenses of their respective counties by a tax upon all property and 
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rates herein specified. In counties having six million dollars or less 
said rate shall not exceed fifty cents on the hundred dollars valua- 
ma ° 7 * 8 


Approved May 31, 1879. 
2 Revised Statutes, p. 1337, § 6807. 


5. The said county of Macon has an aggregate assessed valuation 
of less than six million dollars. 

6. The following are further statutory provisions of the State of 
Missouri relative to counties and their power of taxation for the re- 
spective purposes named. 


General Statutes 1865, p. 290. Public Roads. 


Sec. 6. “For the purpose of opening and keeping in repair roads, 
and in order to raise the necessary funds to pay the expenses of any 
and all said improvements the county courts are hereby empowered 
and authorized to levy a special tax of three and one-half mills on 
the dollar of thetaxable property of the county on all property taxable 
by law, said levy to be made at the time and in the same manner as the 
county revenue is now levied that hereafter all property, whether 
belonging to non-residents or others subject to pay a State and county 
tax, shall be made subject to pay a road tax, and the collection thereof 
to be made in the same way and manner as the State and county reve- 
nue now is or hereafter may be by law directed tobe made and en- 
forced.” In effect August 1, 1866. 


Laws of 1868, p. 149. 


“AN ACT to provide for the opening and repairing of public roads, 
and to repeal chapter fifty-two of the General Statutes 
of 1855.” 


Section 27. (Page 154.) “For the purpose of opening, repairing 
and improving roads, and in order to raise the necessary funds to pay 
the expenses of any and all of said opening, repairing or improvements, 
the county courts of the various counties shall levy a special tax not ex- 
ceeding four mills on the dollar of the taxable property of the county 
and all property taxable by law, which shall be known as the ‘road 
tax,’ said levy to be made at the time and in the same manner as the 
county revenue is collected; and hereafter all property, whether be- 
longing to non-residents or others, subject to pay a county tax, shall 
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levy upon their respective counties such sum as will be sufficient to 
pay the purchase money and to defray the expenses.” 

Src. 12. “ The sum levied upon the county by virtue of the pro- 
visions of this chapter shall be levied and collected in the same man- 
mer that county taxes are levied and collected.” 


ca 


2 Wagners St., 1872, p. 998. 
Same provision. 


2 Revised St., p. 1289. 
Above sections are modified and adapted to revenue laws of 1879. 


General Statutes, 1865, p. 234, Insane. Sec. 47. The expense at- 
tending such confinement shall be paid by the guardian out of his es- 
tate, or by the person bound to provide for and support such insane 
person, or the same shall be paid out of the county treasury. 


Same in Wagner’s St., and Revised Statutes. 
1 Wagner’s St., 1872, p. 711. 

Same provision. 
2 Rev. St., 1879, p. 1332. 

Same provision. 


Laws of 1879, p. 191. 


AN ACT for the better protection of the county revenue funds of the 
State. Session acts, Mo., 1879, p. 191. 


Be it enacted by the General Assembly of the State of Missouri, as follows: 


Sec. 1. The county courts of the several counties of this State 
are hereby authorized and empowered, at the first regular term of such 
court, after the taking effect of this act, and at the May term every 
year thereafter, to appropriate, apportion and subdivide ALL THE REV- 
ENUES collected and to be collected, and moneys received, and to be 
received, in the various counties of the State, for county purposes, in 
the following order: 

First. A sum sufficient for the payment of all the necessary ex- 
penses that may be incurred for the care of paupers and insane persons 
of such county. 

-Seconp, A sum sufficient for the payment of all the necessary 
expenses for the building of bridges and repairing of roads, including 
the pay of road overseers of such county. 
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the court as aforesaid. Any county treasurer or other county officer 
who shall fail or refuse to perform the duties required of him or them, 
under the provisions of this act, and in the express manner provided 
and directed, shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine of not less than one hundred dol- 
lars, and not more than five hundred dollars, and in addition to such 
punishment his office shall become vacant. 

Sec. 4. Whena demand against the county is presented to the 
county court, the usual form of entry may be exemplified thus: A. B. 


VS. county. The account of A. Bb. for the sum of dol- 
lars being presented and inquired into, it is found by the court that 


.- the sum of dollars is due him from the county, payable out of 


(express the particular fund as the case may require) and for which the 
clerk is ordered to issue a warrant. When the court shall ascertain 
any sum of money to be due from the county, they shall order their 
clerks to issue a warrant therefor in the following form: Treasurer of 


the county of —— pay to ' dollars, out of any money 


in the treasury appropriated for (express the particular fund as the case 


may require) Given at the court house, this day of . 
18—, by order of the county court. A. B. 
Attest C. D., Clerk. President. 


SEc. 5. <All acts and parts of acts inconsistent with the provisions 
of this act be and the same are hereby repealed. 

Sec. 6. The proper expenditure of the revenues collected for 
county purposes, their appropriation, apportionment and sub-division 
for the purposes for which they are levied and collected, and the main- 
tenance of the credit of county governments creates an emergency 
requiring this act to take effect at once; therefore, this act shall take 
effect and be in force from and after its passage. 

Approved March 19, 1879. 

The county of Macon is organized under the statutes of Missouri 
relative to township organization, found in » Revised Statutes, p. 1458 
et seq., section 7476, (p. 1464). 

“Tn each township in this State organized under the provisions of 
this chapter there shall be a board of directors composed of the town- 
ship trustee and justice of the peace whose duty it shall be * * * 
third, to levy all taxes for township road and bridge purposes.” * * 

Sec. 7481. (Page 1465.) “The money necessary to defray the 
township charges of each township shall be levied on the taxable prop- 
erty in such township in the manner prescribed in the general revenue 
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A. HUIDEKOPER, Rel., ) 
VR. a 
MACON COUNTY Court. } 


This day come the respondents and file their bill of exceptions 
herein. 

Which said bill of exceptions filed as aforesaid is in the words and 
figures following, to wit: 


In the Circuit Court of the United States for the Central Division 
of the Western District of Missouri—April Term, 18387. 


BILL OF EXCEPTIONS. 


In the matters of information for further writ of mandamus filed 
Sept. 9, 1585, and motion for further order filed March 3d, 18586. 


UNITED STATES, EX REL A. HUIDEKOPER, Relator, ) 
Vs. -. No. 1392. 
MACON COUNTY COURT AND THE TREASURER. 


Be it remembered that on the trial and hearing of the above enti- 
tled cause, the following proceedings were had, to wit: 

This cause after argument was submittedito the court on the fol- 
lowing pleadings and evidence: 

Ist. Relators information for further writ of mandamus filed Sept. 
9, 1885, and appearing in the record. 

2d. Relators motion for further order filed November 18, 1885, 
and appearing in the record. 

3d. Respondents return to petition for mandamus for tax filed 
Sept. 9, 1885, filed Nov. 21, 1885, and appearing in the record. 

4th. Respondents statement of receipts and expenditures for two 
years ending Dee. 31, 1885, filed Feb. 24, 1886, and appearing in record 
and called for in special findings appearing in record proper. 

Sth. Motion by relator for further order filed March 3, 1886, ap- 
pearing in record. 

6th. Returns of respondents to motion of March 3, 1886, filed 
Marehb 17, 1836 and Oct. 25, 1886. 

ith. Relators motion to quash said several returns of respon- 
dents appearing In the record. 

8th. On “special findings,” Oct. 26, 1866. [1886,] approved. 

isigned | JOSEPH SHIPPEN, 

Relators Attorney. 
JOHN FF. MITCH &cut, 
Pros. Atty. Macon county. 


U. Se 4 
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‘ same nnder advisement and at the 
ne forthe relator, aS appears 
Ty, , iJ. Brewer, Circuit Judge. handed 
S54. which 8A (| Opi hol IS In 
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/ + "Paaed 
> NO. LSOV. 
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TT " these facte, His warrant is drawn upon 
; ‘] i iia atrmitte over tourteen thousand dol- 


remiatered warrant of seven thousand and odd 


, r of the e eh fund. At the same time relator’s 
 reviatered, other warrants were also registered amounting 

wore eto aboat one hundred and eighty thousand dollars. 

- ’ oon these facts ie relator is entitled, as in the first place 


order on the treasurer to pay to him his pro rata ot the 


ar the treasury after payitig the school fund warrant. The de- 
v. i , a Teori«aae two oltiectiona to this. 


They say first, that orders are to be paid in the order of priority of 
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+ easure! \s these warrants were all registered at the sametime 
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: P tilthey bad accumulated nearly, if not quite, two hundred 
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ted it should be distributed, and the order of the court 1s 
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Second. The county court levied three mills for county purposes. 
The limit, at the date of the issue of the bonds, as well as at the pres- 
ent time, was and is five mills. The relator asks an order for a fur- 
ther levy of two mills, the proceeds to be applied to the payment of 
the several registered warrants. Defendants object, that there was a 
township levy of two mills and that this was really for county pur- 
poses. Wethink not. The township isa separate organization, a body 
corporate with power to sue and be sued, purchase and hold reai es- 
tate, make contracts and regulate its corporate property. (Second 
Rey. Stat. 7434). The township board levies all taxes for township, 
road and bridge purposes. (Second Rev. Stat. 7476). The township 
has control of roads and bridges. (Second Rev. Stat. 7489, and follow- 
ing). 

So that what is levied for township purposes cannot be considered 
as levied for county purposes. We think, therefore, the relator is en- 
titled to an order for the levy of two mills and the distribution of the 
proceeds pro rata between the holders of the several warrants. 

The same order will beentered in the other mandamus cases pend- 
ing in this court in which the relators hold registered warrants of same 
date drawn on the general fund. : 

DAVID J. BREWER, 
Circuit Judge. 
° 

And thereupon the court rendered and entered judgment for re- 
lator on both said informations and applications, ordering the levy of 
said tax and the proceeds to be distributed pro rata upon the warrants 
of even date and registration of relator’s said warrant, and further or- 
dering said $14,594.44 dollars to be distributed and paid pro rata upon 
said registered warrants. To which said action, orderand judgment of 
the court the respondents at the time objected, for the reasons that 
said finding and judgment were against the law and evidence and were 
against the pleadings and evidence, and were not sustained by the 
pleadings nor the facts; and because the court erred in the interpreta- 
tion and construction of the statutes and laws of Missouri in relation 
to township organization; and the power and authority of the county 
court.of Macon county to levy taxes; and in the application of said 
=14,394.44 to the warrants in question, and diverting the same from the 
payment of registered, outstanding and unpaid warrants issued for 
necessary annual current expenses of said county; and because the 
court erred in proceeding in a mandamus, a strictly legal proceeding, 
to grant equitable relief by marshaling assets and pro-rating the same, 


i¢@ facts and circumstances ol 


this case; which objections of 
« were by the court considered and overruled, and said 


entered, to all of which action and ruling of the court, the 


‘Tm 4) The Time duly ¢ cepted, and still excepts. 

it ipon, within four days, to wit: On the 23d day‘of April, 
diterm of sald court. respoudents filed their motion for a 
mpd heat which said motion is in words and figures fol- 


Votion fora new ftridi, 


‘ 


eG ireu (‘onrt of the United States. for the ( entral Divis- 


ie Western District of Missour. Apri term, 1S87. 
ou for new trial—In relator’s motions to pay 314,000, and to 
LAX. 


Ss rES EX REL. ALFRED Li UIDEKOPER, respondent, ) 
re, al 


‘OUNTY COURT AND TREASURER, Respondents. ) 


Now comes the respondents in the above entitled cause and moves 


this cause, and grant 


tt 
| 
? 
; 
et +? 
‘, 
i] iV 
; 
; m ti 


~~ 


to set aside its tinding and judgment made and entered in 


+ 


the respondents a new hearing and trial for the 


because the finding of the court is against the facts of the 


because the finding is against the admissions of the pleadings, 
because the finding is against the law and the evidence. 
Reeanse the court misconceived the facts of the case. 


rie Titik i@ court erred in the application ot the law to the 


LHe Case 


because the court erred in interpretation and construction of 


and statutes lnvoived i the case. 


because the finding and judgment are hot supported by the 


: ’ (} ie CHSt 
Rk. G. MITCHELL, 
Prose cuting A ftorney. 
And J. T. JONES, 
With SEARS & GUTHRIE, 
iftorney for Respondents. 
rimorioh Was Oh tue same day heard and duly conusid- 


yurt and by the court overruled; to which said action of 
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the court, in so overruling said motion, the respondents at the time 
duly excepted and still excepts. 

And within four days, to wit: on the said 23d day of April, 1887, 
at said term of court, respondents filed their motion in arrest of judg- 
ment, which said motion is in words and figures following, to wit: 


Motion in arrest of judgment. 


In the Cireuit Court of the United States for the Central Division 
ot the Western District of Missouri, April term, 1887. Motion in ar- 
rest of judgment. 


7 


UNITED STATES EX REL. ALFRED HUIDEKOPER, Relator, ) 
US. 
MACON COUNTY COURT AND THE TREASURER. j 


(On motions and applications of relators for orders to pay =14,000 
on his warrant, and to levy two mill tax to be applied on his warrant). 


Now come the respondents and move the court to arrest and set 
aside the orders and judgments made and entered ordering respon- 
denis to pay out of the treasury of Macon county fourteen thousand 
and odd dollars on the warrant of relators and others, and to levy a two 
mill tax on the property of Macon county for 


years, amounting to 
about eleven thousand dollars per annum, tor the following reasons, 
to wit: 

1. Because the pleadings and facts do not support said judg- 
ment. | 

2. Because the orders and judgment are against the law. 

3. Because the court erred in its construction and application of 
the statutes of Missouri in relation to township organization. 

(Revised statutes of Missouri, chapter 162, Rev. Stat. 1879, and 
the amendments thereof). 

4, Because the court erred in its construction and application of 
the laws of Missouri, in relation to the limit of taxation conferred upon 
counties. 

5. Because the court’s construction of said statutes as to taxa 
tion in counties and townships is in violation of the constitution of 
Missouri of 1875, limiting rates of taxation; being section 11 of article 
10 of said constitution ; and Macon county having less than six millions 
of taxable property. 

6. Because the court erred in ordering said fourteen thousand to 
be paid on the warrants of relator’s, when the facts and pleading show 


sn en GIO SEIS SLEEPER, ee CMGLET IE FEI cre 


as a oe 


that there are registered, outstanding and unpaid warrants for current 
annual necessary expenses more than sufficient to absorb said fourteen 
thousand dollars. 
R. G. MITCHELL, 
Prosecuting Attorney. ' 
JOHN T. JONES, SEARS and GUTHRIE, 


Attorneys for Respondents. 


Which said motion was on the same day heard and duly considered 
by the court, and was by the court overruled, to which said action of 
the court in so overruling said motion the respondents then and there 
at the time duly excepted and still excepts. 

And respondents in open court prayed a writ of error from the said 
indgment entered for relator and that the court fix the bond of re- 
spondents and give them time to prepare and present their bills of ex- 
Ceplions. 

And the court having duly considered said prayer of respondents 
granted the same, fixed the bond at $20,000, with leave to file bill of 
exceptions on or before April 30, 1887. 

\ud now at this day come*the respondents and present this, their 
bill of exceptions, and prays that the same be allowed, signed and 


sealed, and made a part of the record which is done, this day of 
April, A. D. 1887. 
SEAL) A. KREKEL, 
Judge. 


And afterwards, on the 23d day of May, 1837,there was issued out 
of the clerk’s office of said circuit court, a peremptory writ of manda- 


mus, in the words and figures following, to wit: 


Peremptory Mandamus. 
CENTRAL DIVISION OF THE WESTERN DISTRICT OF MISSOURI, Net. 
THE PRESIDENT OF THE LU NITED STATES OF AMERICA. 


To the county court of Macon county and the justices thereof, 


. 


\WHERBAS, it has been represented to our circuit court of the 
[nited States for the Central Division of the Western District of Mis- 
souri. that Alfred Huidekoper,the relator herein, is a citizen of the 
State of Pennsylvania, that the county of Macon is a municipal cor- 
poration ereated by and a citizen of the State of Missouri, whose 


financial affairs are inanaged by a county court composed of justices, 
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who are citizens of said State; that on the 19th day of November, 1879, 
said relator recovered in the circuit court of the United States for the 
Eastern Division of the Western District of Missouri, a judgment 
against the said county of Macon for the sum of twenty-eight thousand 
and thirty-three dollars, ($28,033.), with interest and costs; which judg- 
ment was based on interest coupons detached from bonds issued by 
the said county to the Missouri & Mississippi Railroad Company, under 
the authority of the charter thereof, and were issued and dated May 2, 
1870; and that thereafter, on the 29th day of April, 1884, pursuant and 
in obedience to the peremptory mandate of said cireuit court, in this 
cause, the said county court, respondents herein, issued and delivered 
to said relator a warrant upon the treasurer of said county, in words 
and figures as in the information in said cause set forth, which said 

warrant at the date thereof represented the debt, interest and costs of 

said judgment; that on the said 29th day of April, 1884, said warrant 
was duly presented for payment to the treasurer of said county who 
refused to pay the same and certified on the back thereof in words and 
figures as follows, to wit: 

“Presented and not paid for want of funds this 29th day of April, 
1884, at 9:55 p. m., with warrants Nos. 3, 4, 5,6, 7,8, 9, 10, 11,12, 13 and 
14. J. Morrow, treasurer.” Which said judgment and warrant are 
still due and owing to said relator and wholly unpaid; and, 

WHEREAS, it has been further represented that the laws of the 
State of Missouri, existing at the time of the issue of said bonds and 
coupons, to wit: May 2, 1870, authorized the county court of Macon 
county to levy and collect a tax of one-half of one per cent. upon all 
the taxable wealth of said county for county revenue in addition to tle 
twentieth of one per cent. tax authorized by the charter of said railroad 
company, and said laws further provided that payment of warrants 
drawn upon the funds of said county should be made in the order of 
the presentation thereof to the county treasurer, which said Jaws still 
remain and exist in ful! force and effect; and, 

WHEREAS it has been further’ represented that the said 
county court of Macon county, respondents herein, has for the 
year 1885 ordered to be levied upon every one hundred dollars 
of valuation of taxable property in said county, as well as upon 
all merchants and other advalorem duties for county revenue, 
only the sum of thirty cents instead of the fifty cents authorized 
by law as aforesaid, and has further ordered that said county 
revenue for the year 1885 be apportioned as follows: To the 
salary fund, one-third of said revenue; to the contingent fund, one- 
fifth ; to the poor house, one-fifth ; to roads and bridges, one-sixth ; to 


~! 
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jury and elections the balance; and that the clerk certify said order to 
the treasurer. And it has been further represented that a demand has 
been made on said county court to pass and enter of record an order 
anuulling and rescinding said order of apportionment, and to Increase 
the tax levy for the current year of 1885 from. said thirty cents to the 
fifty cents authorized by law upon.every one hundred dollars of valua- 
tion of taxable property in Macon county as well as upon merchants’ 
licenses and other advalorem duties for county revenue, and to apply 
or cause to be applied the proceeds of said tax to the payment of said 
relator’s judgment and warrant, and that said demand has been refused. 

Now, therefore, you, the county court of Macon county and the 
justices thereof, are hereby commanded to forthwith pass and enter of 
record an order annulling and rescinding said order in the information 
in said cause mentioned apportioning the county revenue for the year 
1885 into separate and distinct funds; that you increase the tax levy 
for the year 1885 from thirty cents to fifty cents by a further levy of 
twenty cents on the one humdred dollars for said year upon every hun- 
dred dollars of valuation of taxable property in Macon county as well as 
upon all merchants’ licenses and other advalorem duties for county rev- 
enue, said last mentioned levy to be made forthwith and collected to- 
gether with the regular annual levies required by law to be made in the 
present year of 1887, and further to apply the proceeds of such levy pro 
rata when and as the same ts collected Upon and towards the payment of 
all the said registered warrants of even date and registration with rela- 
tors warrant, and issued under and by virtue of mandamus proceedings 
in said court. 

And the said respondents are hereby further commanded to pay 
or cause to be paid, pro rata, upon the relator’s warrant, and the regis- 
tered warrants of even date and registration therewith, issued under 
and by virtue of mandamus proceedings in said court, the rest and 
residue of fourteen thousand four bundred and ninety-three dollars and 
forty-four cents (14,495.44), together with any other and further funds 
accumulated in the county treasury of said county since the first day 
of January, L886, afier paying and discharging with interest the war- 
rant No. 15 in favor of the school fund for seven thousand eight hun- 
dred and forty-eight dollars and ninety-nine cents (%7,848.99) of prior 


registration to the warrant of relator, and said other warrants of even 
date and registration with relator’s warrant. 

Said respondents, and the officers, and each of them, now holding 
and exercising the respective oftices of the respondents be and they 
are hereby required to return this writ and certify due obedience 
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thereto (under their respective corporal oaths) on the first Monday of 
September next, (September 5, 1887). 

WITNESS, the Honorable Morrison R. Waite, Chief. Justice of the 

Supreme Court of the United States. Issued at office 

[SEAL] in the City of Jefferson, in said district, the 25d day of 


May, 1887. 
H. C. GEISBERG, 
Clerk. 


Marshal's Return. 


United States of America, Eastern District of Missouri, ss. 
I hereby appoint Calvin C. Colt my special deputy to serve this 
writ, serving mandamus writs against Macon county. 
U.S. Marshal. 


Executed the within writ of mandamus by delivering duplicate of 
the same to Benjamin Gooding, clerk of the county court of Macon 
county, at the office of said court in Macon, also by delivering dupli- 
cates of said writ to C. R. Perry, T. J. Singleton and R. J. Owens, (in 
person) judges of the county court of Macon county. All done on the 
27th day of May, 1887, in the county of Macon, in the Kastern District 


of Missouri. 7 
J. E. D. COUZINS, 


U.S. Marshal. 
By C. C. COLT. 
Special Deputy. 


Marshal’s fees: 
RRR ee EE Sadie teiiieiateaaiirael er eX $8 00 


Actual expenses: 


Livery hire...... PSR Aen tape ee Se ee a eg SL ee $5 50 

a i a Bi ia a A aie Mali eave e bikie rie 4-4 Week ened wake 4 00 

i ve ae SSe ASU RE NW Ado nd oka neg see Kee ks 7 38 16 88 
ee ea ae a el es i. eid dell bee king a alee baa $24 88 


I, C. C. Colt, deputy U. S. Marshal, make oath and state that the 
actual expenses incurred and charged in the service of this writ are 
true and correct. . C. C. COLT. 


Subscribed and sworn to before me this 3d day of June, 1887. 
[SEAL] JOHN M. PARRY, Clerk. 


\fterwards, in vacation of the said circuit court, on the 16th day 
of June, 1887, the following further proceedings were had in this case, 


This day the following order was received and filed in this case, 


“In the Cireuit Court of the United States for the Central Division 
of the Western District of Missouri, at chambers, Kansas City, Mo., 


Wednesday, June 15, 155%. 


' a — wy 
ALFRED HUIDEKOPER. Relator. 


re. | - No. 1392. 
i} : ‘i 4c¢‘taN (orn iy (‘OURT AND THE JUS- 
CES rHEREOF. 1ND TREASURER OF 

; | 


SAID COUNTY, Respondents. 

This day there is presented to the undersigned judge, at his 
chambers, the writ of error in the above entitled cause, to reverse the 
ndgment therein, a citation directed to said relator, and an appeal 

din the sum of twenty thousand dollars; whereupon on consider- 
t of the premises the writ of error is allowed, and citation signed by 
said judge and said bond is approved and ordered to be filed and made 
a part of the record in the case. It is further ordered that a superse- 
deas be granted staying all further proceedings on said judgment and 


(el tered herein on the 23d day of April, 1857, until the determin- 
at of this case in the Supreme Court of the United States. 
Signed A. KREKEL, 
Judge.” 


fhe appeal bond filed and approved as aforesaid, is in words and 


_ i} te) pws * 


A ppe al hond. 


\LL MEN BY THESE PRESENTS, That we, Macon county, by 


(wens, T. J. Singleton, county judges as principal, and 
es, are held and firmly bound unto Alfred Huidekoper in the 

ist sum of twenty thousand dollars, to be paid to the said Al- 
Hinidekoper, to which payment well andtruly to be made, we bind 
es, our heirs, executors and administrators, jointly and sever- 
he presents, sealed with our seals and dated this sixth day of 
year of our Lord, One thousand Eight Hundred and 
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WHEREAS, lately at the April term, A. D. 1887, of the circuit court 
of the United States, for the Central Division of the Western District 
of Missouri, in a suit pending in said court between the United States 
ex rel, Alfred Huidekoper plaintiff, and the county court of Macon 
county and the justices thereof, and the treasurer of said county, de- 
fendants, judgment was rendered against the said county court and the 
justices thereof. and the treasurer of Macon county; and the said 
county court and the justices thereof, and the treasurer of said county 
having obtained a writ of error of the said court to reverse the jJudg- 
ment in the aforesaid suit,and a citation directed to the said plaintiff, 
citing and admonishing him to be and appear at a Supreme Court of 
the United States to be held at Washington, D. C., on the second Mon- 
day of October next: , 

Now, the condition of the above obligation is such, that if the said 
defendants shall prosecute said writ to effect and answer all damages 
and costs, if they fail to make good their plea, then the above obliga- 
tion to be void, else to remain in full force and virtue. 

Sealed and delivered in (MACON COUNTY, by R. 


presence of | J. OWENS, P. J. [Seal.| 
|T. J. SINGLETON, |Seal. | 
~ W. H. TERRELL, [Seal.| 
| THOS. B. JACKSON, (Seal. 
| F. A. DESSERT, |Seal. 
J. A. HUDSON, [Seal.| 
Attest with the seal of said court. 
[SEAL. | J. B. GOODDING, 


Clerk of County Court. 
Approved by A. KREKEL, Judge. 


Affidavit of Surety on Bond. 


CENTRAL DIVISION, WESTERN DISTRICT OF MISSOURI, ) ” 

STATE OF MiIssouRI, CoUNTY OF MAcoN, | Se 
Personally appeared before me, Robert G. Mitchell, a notary pub- 

lic within and for the county and State aforesaid, J. A. Hudson, who, 

on his oath, states that he is a resident of Macon county, Missouri 3 


that he is, by occupation, a , that the kind, location and 
valuation of his property, worth over and above all liabilities and ex- 
emptions, is as follows, to wit: 


o*#newveeeeneeneee 


Personal property in 


ey Gee CD GD 5 0'0.0.060-000000000c sssbedeeesesdecdueaneceseeus : 3,000 

SOai estate im ............ | PPPUPETTTTT ETE ee eT ee err ree ee 
ED sc ceviccsccccecessenesedesectees teiweesenbenséanaeues “heel 
(Signature) J. A. HUDSON. 
Subscribed and sworn to before me this 9th day of June, 1887. 
[SEAL.| ROBERT G. MITCHELL, 


Notary Public. 
Commission expires February 24, 1891. 


Affidavit of Surety on Bond. 


UNITED STATES OF AMERICA, ) 
CENTRAL DIVISION, WESTERN DISTRIT OF MO., ¢ Sct. 
State of Missouri, County of Macon, — } 


Personally appeared before me, Robert G. Mitchell,a notary public 
within and for the county and State aforesaid, , Who, on his 
oath, states that he is a resident of Macon county, Missouri; that he is 
by occupation, a ——, that the kind, location and valuation of his 
property, worth over and above all liabilities and exemptions, is as fol- 
lows, to wit: 


Personal property in............ CORRE . cccccccccccccccccccccssccccccess | S 
EEE LE EE NE re TT | 10,000.00 
Real estate in ............ I a won 56. 60:00 0b:5566 866646006 0006 es onvegwoetes he serait . 
i vere abeséeecheadabekdnd i eANeehenedd ekeeeeewaneen $10,000 .00 
Signature) F. A. DESSERT. 
Subscribed and sworn to before me this 9th day of June, 18387. 
iSEAL. | ROBERT G. MITCHELL, 


Notary Public. 
Commission expires February 24, 1891. 


United States of America, Central Division, Western District of Mo., Sct. 


COUNTY OF MACON, )} a 
STATE OF MISSOURI. } . 


Before me, Robert G. Mitchell, notary public, within and for Macon 
county, Missouri; personally appeared W. H. Terrell, to me well 
known, who upon oath, states that he is worth over and above his in- 
debtedness, the sum of five thousand dollars, and that he owns real 
property to that amount, subject to execution in Macon county, Mo. 

W. H. Terrell. 

Subscribed and sworn to before me this 9th day of June, 1887. 

[SEAL. | ROBERT G. MITCHELL, 

Notary Publie. 
Commission expires February 24, 1891. 


United States of America, Central Division, Western Division of Mo. Set. 


COUNTY OF MACON, ) m 
STATE OF MIssouRI. f°” 


Before me, Robert G. Mitchell, a notary public, within and for 
Macon county, Missouri; personally appeared Thomas B. Jackson, to 
me well known, who, upon oath, states that he is worth over and above 
his indebtedness the sum of ten thousand dollars, and that he owns 
real property to that amount, subject to execution in Macon county, 
Missouri. 

THOS. B. JACKSON. 

Subscribed and sworn to before me this 9th day of June, 1837. 

[SEAL.| ROBERT G. MITCHELL, 

Notary Public. 

Commission expires February 24, 1891. 


United States of America, Western District of Missouri. Set. 


1 do hereby certify that the parties subscribing the within bond 
are respectively over the age of twenty-one years and are competent 
to contract, and that their signatures to said bond are genuine; I fure 
ther certify that said bond is good and suflicient. 

Witness my hand this 9th day of June, 1887. 

S. G. BROCK, 
U. S. Commissioner. 


Certified copy of order attached to bond. 


STATE OF MISSOURI, ) .. 
COUNTY OF MACON, aes May Adjourned Term, 1887. 


In the County Court of said econnty, on the 7th day of June, 1887, 
the following, among other proceedings were had, viz: | 

Ordered that the judges and clerks of this court, sign and execute 
in the name of and on behalf of Macon county, as principal, the bond 
for appeal and supersedes in the case of U.S. ex rel, Alfred Huide- 
koper vs. The Macon County Court, about to be taken to.the United 
States Supreme Court, on writ of error from the circuit court of 
the United States for the Central Division of the Western District 


of Missouri. 


STATE OF MISSOURI.) _ 
, 4 SX, 
COUNTY OF MACON. ’ 


I, J. B. Goodding, Clerk of the County Court, in and forsaid county 
hereby certify the above and foregoing to be a true copy of the pro- 
ceedings of our said county court, on the day and year above written, 
as the same appears of record in my office. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed 

the seal of said court, at office, in the city of 
iSEAL. Macon, this, the 15th day of June, 1887. 
J. B. GOODDING, 
Clerk County Court. 


Afterwards, in vacation, on the 3d day of September, 1887, the 
following further proceedings were had in this case and appear of re- 


cord, to wit: 


~ 


A. HUIDEKOPER, rel. } 
re. +No. 1392. 
Macon Co, Court etal. 


This day there is received by’mail and filed herein a stipulation in 
regard to the printing of the record in this cause. 


Stipulation as to printing record. 


ALFRED HUIDEKOPER, Plaintiff. ) 


V8. 


Macon County, et al., Defendants. j 


July 16, 1887. 


ye 


= 


79 


The above cause having been removed by writ of error to the Su- 
preme Court of the United States, it is agreed by said parties, plain- 
tiff and defendants, that instead of having the record printed at Wash- 
ington City, D. C., under the supervision of the clerk of the said Su- 
preme Court, said defendants, the plaintiffs in error to said Supreme 
Court, may have said record printed in Jefferson City, Missouri, under 
the supervision of H. C. Geisberg, Clerk of the U. 8. Cireuit Court, 
Western Dist. of Missouri, Central Div., and that the record so printed 
may be filed and used with like effect with the printed records required 
by rule ten (10) of said U. S. Supreme Court. 

It is further agreed that this stipulation shall be filed and made a 
part of the record in the above cause and certified as a part of the 
record to said Supreme Court. 

JOSEPH SHIPPEN, 
Attorney for Plaintiff. 

BEN ELI GUTHRIE and ROB’T G. MITCHELL, 
Attorneys for Macon county et al. Defendants. 


CLERK’S CERTIFICATE. 


UNITED STATES OF AEERIUA, ) 
_ CENTRAL DIVISION OF THE ScT 
WESTERN DISTRICT OF MISSOURI. 


I, Henry C. Geisberg, Clerk of the Cirenit Court of the United 
States, in and for said District and Division, DO HEREBY CERTIFY, that 
the foregoing writing is a true transcript of the record and proceedings 
in the case entitled United States ex rel. Alfred Huidekoper, Relator, 
vs. Macon County Court, andthe Justices thereof, and Treasurer of said 
County, Respondents, as fully as the same remain on file and of re: 


cord in my office. 


IN TESTIMONY WHEREOF, I have hereunto subscribed my name 
and affixed the seal of said Court, at 
office, in the City of Jefferson, in 

[SEAL] said District, this first day of Oc- 

tober, 1887. I a 

LOE: 2 Yeo Ute 

a, Clerk. Y 


SOR, ng a pees, 
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IN THE 


SUPREME COURT OF THE UNITED STATES 


No. 615, October Term, 1889. 


THE COUNTY OF MACON, the Justices thereof, and the 


Treasurer of said County, Respondents, 


Plaintiffs tn Error. 
VERSUS 


ALFRED HUIDEKOPER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES . 


FOR THE CENTRAL DIVISION OF THE WESTERN 
DISTRICT OF MISSOURI. 


MO'TION 


OF DEFENDANT IN ERROR TO ADVANCE THIS CASF FOR HEARING. 


JOSEPH SHIPPEN, 
Attorney for Defendant tn Error. 
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SUPREME COURT OF THE UMTED STATES 


No. 615, October Term, 1889. 


THE COUNTY OF MACON, the Justices thereof, and the 
Treasurer of said County, Respondents, 
Plaintiffs in Error. 


VERSUS 


ALFRED HUIDEKOPER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE CENTRAL DIVISION OF THE WESTERN 
DISTRICT OF MISSOURI. 


MO'TION 


OF DEFENDANT IN ERROR TO ADVANCE THIS CASE FOR HEARING. 


And now comes Alfred Huidekoper, the defendant in 
error, by his attorney, and moves the Court to advance this 
case for hearing at an early day, pursuant to Section 4 of 
Rule 26, because the case has been once adjudicated upon its 


merits. 
JOSEPH SHIPPEN, 


Attorney for Defendant in Error. 


STATEMENT 


AND REASONS. 


[his ease, which is a mandamus proceeding to enforce 


payment of a judgment, has already been adjudicated 


pon its merits by this Court, November 12, 1883, in Macon 
ounty Court | erroneously printed Mason County Court | vs. 


Huidekoper, relator, reported in 10g U.S. 
[he history of the case was that Huidekoper recovered 
(nited States Circuit Court for the Eastern Division 
the Western District of Missouri a judgment against Macon 


unty for $28,032.00 and costs on the 20th of November, 
79. Thereupon he instituted mandamus proceedings to 


entorce the payment thereof by the County pursuant to the 


inciples adjudic ated by this Court in 


United States v. County of Clark, 96 U.S. 211, and 


lhered to in 


Lnited States v. County of Macon, 99 U. S. 592. 
[he relators demurrer to respondents return having 
mn sustained and a peremptory writ ordered, the case was 


brought here by writ of error, was fully argued with other 
| 


lecided upon its merits against the respondent and 


lavor of the relator who is now again in this Court as de- 
ndant in error. [his is fully shown by the records and 


- of this case when formerly in this Court: and those pro- 


edings are fully set forth in the present transcript. Pursu- 


~ 


to the mandate of this Court | Printed Record, p. 197 | 
the peremptory mandamus of the U.S. Circuit Court, 
spondent issued its warrant on the general funds of 
n County, and the further proceedings taken to reap 
venetit of the decision of this Court and enforce the pay- 
nt of said warrant is all that is now before this Court. 
ord shows by the special finding’ of facts (page 55 

ere is in the treasury a fund applicable to said warrant, 
that there resides in the County Court unexecuted power 
evy further tax to pay said warrant. These are subsidiary 
stions, and in view of the vreat and vexatious delay cre: 


ed by the re sponde nt in mee ting its obligations Or any part 


since the recovery of the original judyme nt ten years 
lasealen, d that this Case falls cle arly under the 
tion of Rule 26. and should be forthwith advanced for 


— ar 


ee a 


hearing at an early day, instead of being subjected to two or 
more years further delay, which itself constitutes success to 
Macon County in resisting and defeating the relator and its 
other creditors. Respectfully submitted, 


JOSEPH SHIPPEN, 


Attorney for Defendant tn Error. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


No. 


MACON COUNTY COURT AND THE JUSTICES 
THEREOF, PLAINTIFFS IN ERROR, 


v8. 


THE UNITED STATES EX REL. ALFRED HUIDE- 


KOPER. 


IN ERROR TO THE CIRCUIT COURT OF THI UNITE! STATES 
FOR THE EASTERN (NOW CENTRAL) DIVISION OF THIE 
WESTERN DISTRICT OF MISSOURI. 


STATEMENT AND BRIEF FOR PLAINTIFFS 
IN ERROR. 


JAMES CARR, 
Or CouNsEL FOR PLAINTIFFS IN ERROR. 


Nixon-Jones Printing Co., 212 Pine 8t., St. Louis. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1889. 


No. 


MACON COUNTY COURT AND THE JUSTICES 
THEREOF, PLAINTIFFS IN ERROR, 


THE UNITED STATES EX REL. ALFRED HUIDE- 
KOPER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE EASTERN (NOW CENTRAL) DIVISION OF THE 
WESTERN DISTRICT OF MISSOURI. 


‘STATEMENT OF THE CASE. 


On the 9th day of September, 1885, Alfred Huidekoper, 
the relator, tiled an information in the court below for a 
further alternative writ of mandamus as follows: — 

To the Honorable Judges of said court of the United States: 

Now again comes Alfred Huidekoper and further relates to 
the court that he is a citizen of the State of Penns syivania and 
that the County of Macon is a municipal corporation created 
by and a citizen of cae State of Missouri, whose financial af- 
fairs are managed by a County Court composed of justices who 
are citizens of said State; that on the 19th day of November, 
1879, he recovered in said United States Cireuit Court for the 
Eastern Division of the Western District of Missouri a judg- 
ment against the said County of Macon for the sum of twenty- 
eight thousand and thirty -three dollars ($28, 033) with inter- 
est and costs, which judgment was based on interest coupons 
detached from bonds issued by the said county to the Missouri 
& Mississippi Railroad Company, under the authority of the 
charter thereof and were issued and dated May 2, 1870, and 


er, on the 29th day of April, 1884, pursuant and 


*; ; ') ereat: 

n obedience to the peremptory mandate of this court in this 

case, the said County Court, respondent, issued and delivered 

to your relator a warrant upon the Treasurer of said county 
pod figures as follows, to wit: 

rt Preasurer of Macon County, Missouri, will pay to 


| Huidekoper thirty-five thousand six hundred and 
‘ ty-<eve ’ 17-100 dollars ($35,677.47) out of the gen- 
funds of ssid county in payment of a judgment rendered 


-— 
~ 


‘ sd 
Lnited States Circuit Court against Macon County, on 
s of bonds issued to the Missouri & Mississippi Rail- 
, : ODAN 
(yiven at the court house this 29th day of April, A. D. 
‘84. hy order of court LEE LINGO, 
‘ : President.’’ 
Jas. (3. Hower. county clerk.’ 
i warrant + oresented it the 7 iLe thereof the debt, 
frpatc ' Bu igment: that on the said 29th day 
: S84. sail warrant Wa- duly presented for payment 
is ey f rt ; ountyv. who refused to pay the same 
the back thereof in words and figures as fol- 
Presented and not paid for want of funds, this 29th day 
IsR4. at 9:55 p.m. with warrants Nos. 3, 4, 5, b, 
ind 14 
J. MORROW, Treasurer.’’ 
\" l“ment and warrant are still due and owing to 
: i wi in) rid 
‘ eleator further relates that the laws of the said 
- \ii- existing at the time of the issue of said 
| pons, to wit: May 2, 1870, authorized the 
‘ of Nincon County to levy anid collect a tux of 
perm” oats t. unon all the 1 ixabie wealth of suid 
' in addition to the twentieth of one 
, ent. tax authorized by the charter of said Railroad Com- 
: vs further provided th it payment of warrants 
) the funds of said County should be made in the 
nm thereof to the County Treasurer, 
A ! rfkin mre eXis! in full rorce and effect. 
‘ further relates that said Macon County 
f ' ent bha<. for the current year of 1885, ordered 
yone hundred dollars of valuation of 
tex ' wert, ecard County . as well ax upon all merchants 


arc cet sivaltorem «duties tor county revenue only the sum 
of thirt nts instead of the fiftv cents authorized by law as 
yer ordered that said county revenue 


aforesaid. aud has turt! 


eae —— ~y LL LCL OCTET eR CN Ni AN nay — 
; 


mons, Fone 


for the year 1885 be apportioned as follows: To the salary 
fund one-third, (1-3) of said revenue; to the contingent fund, 
one-fifth (1-5) ; to the poor house, one-fifth (1-5) ; to roads and 
bridges, one-sixth (1-6); to jury and elections, the balance, 
and that the clerk certify said order to the Treasurer. 

And your relator further relates that a demand has been 
made on said County Court to pass and enter of record an 
order annulling and rescinding said order of apportionmeat 
and to increase the tax levy for the current year of 1885 from 
suid thirty cents to the fifty cents authorized by liw upon 
every one hundred dollars of valuation of taxable property in 
Macon County, as well as upon all merchants’ licenses and 
other advalorem duties for county revenue and to apply or 
cause to be applied the proceeds of said tax to the payment 
of your relator’s said judgment and warrant, and that said 
demand has been refused. 

Wherefore your relator prays the Court to order and issue 
a further writ of mandamus herein, directed to the said 
County Court of Macon County and the Justices thereof, com- 
manding them to pass and enter of record an order annu//ing 
and rescinding said order apportioning the said County revenue 
for the vear 1885, and further to increase the tax levy for the 
current year of 1885 from said ¢hirty cents to the fifty cents 
authorized by law upon every one hundred dollars of valua- 
tion of taxable property in Macon County, as well as upon all 
merchants’ licenses and other advalorem duties for county 
revenue, by a further levy of fwenfy cents upon every one 
hundred dollars of said valuation, ete , and further to apply 
or cause to be applied the proceeds of said county revenue 
tax of one-half of one per cent. tothe pryment of your relator’s 
sald judgment and warrant with interest and cosis, including 
the costs of this proceeding, and to pay the same according 
to law. (Record, p. 27.) . | 

No order for the issue of any alternative writ on this in- 
formition was made. 

On the third Monday in November following, the plaintiffs 
in error appeared and filed a return to said inforination. This 
return is lost. (Record, p. 30.) 

Ou the 18th day of November, 1885, on motion of the re- 
lator the court below made an order that the County Court of 
Macon county and the treasurer ‘* respectively make and file 
in said court on the first Monday in March, 1886, fall returns 
and statements under oath relative to the administration of 
the county revenue of Macon county since the first day of 
January, 1884, to the date of filing said returns. 

Wherein they shall state what 1s the aggregate assessed 
value of the property of said county for said years of 1884 and 
1885, whut taxes were levied thereon for county revenue and 


suid levies, whit ilis- 


mace «oo rie micowutits “0 collected, What 
it~ unve been made of said COULEY 
nents tave The made to each of said 
ry tiie rrpceiry ity henna io the credit of each 
ls and to the credit of the general fund, 
inka Pperg heretofore issued and registered 
7 funds,, and what if anv payments have 

Record, p. 30.) 

; 4 


vovember, the plaintiffs in error filed 
return to said information for. an al- 


nty Court (d waiving the issuance 
‘amus herein for return and 
hied September 9, 1885, state 


* 


that Macon county is a municipal COrpo- 


ffairs are administered by a county 
vered judgment for the amount and at 
‘v4 - iti eine relatoy procured i WiHtl- 


of Macon in the manner and form al- 
int is now wholly unpaid. It is fur- 

Tine maw oot the State of Missouri eXxist- 
2801@ af <nid bonds, the County Court 

authorized to levy and collect a tax of 


cent. upon all the taxable wealth of said 
eVennipe 7 i rionto or} e-twentieth of one 
the charter of said railroad company 


ii force as alieved. 

tner answering a nies enct ane other alle- 
¢ petition contained, exec ptas to relator’s 
’ 


ndent avers that said Macon county is now 


tin een duly organized under the general 
viding for township organization, and 

i eountv are now managed and controlled 

rtue of the said stutute providing for 
ization and the general laws of the 


vers that sail county court has 

ey : ror Tine yveur IRS5 upon all the 
said county of whatsoever kind or de- 
sum of fiftv cents on the one hundred dollars 
a8 will fully ippear irom exhibits A, B 
hed and made a part of this return, which 
st armount that said court 1s permitted to levy 
r by the Constitution and the laws ofthe State 
it said tax is levied and divided as follows. to 


; 


tv revenue, the sum of thirty cents on the one 
* valuation, which is subdivided as alleged in 


lor township and road tax, the sum of 


JI— 


twenty cents On the one hundred dollars valuation. Where- 
fore respondent says it has levied the full amount 
of tax authorized by law for the vear 1885, and having fully 
answered respondent asks to be discharged. (Record, p. 32). 

iexhibit A, filed with said return, shows that on the 6th day 
of May, 1885, the county court of Macon county levied taxes 
upon every $100 valuation of taxable property in Macon 
county as follows: For State interest fund, 20 cents; for 
State revenue fund, 20 cents; for county tund, 30 cents; for 
M. & M. R. R. fund, 5 cents. (Record, pp. 33, 64.) 

Exhibit B shows that the Township Boards for the several 
Townships in Macon county had levied for township and road 
purposes for the year 1885, 20 cents on the $100 valuation of 
taxable property and on the 4th day of June, 1885, the county 
court made an order that the clerk of the county court should 
extend (the statutes of Missouri made it the duty of the county 
clerk from time almost immemorial to do so), on the several 
tax books of the respective townships the rates which had been 
levied for township purposes. And the county court further 
ordered that the several township clerks should extend upon 
the tax books of their respective townships the rates levied for 
road purposes. (Record, pp. 34, 35. ) 

Exhibit C shows that on the 6th day of May, 1885, the 
county court made an order that the county revenue levied 
and collected for the year 1885, should be apportioned and 
subdivided, as contemplated under and by virtue of section 
5819, of the Revised Statutes of Missouri, at page 1339, as 
follows: To the Salary Fund, 4 of said Revenue; to the 
Contingent Fund, + of said Revenue; to the Poor House 
Fund, $ of said Revenue; to the Road and Bridge Fund, 4 of 
suid Revenue; to the Jury and Election Fund, balance of said 
Revenue. And the clerk certify said order to the Treasurer. 
(Record, p. 36.) 

On the 25th day of November, 1885, the case was sub- 
mitted to the court and taken under advisement. (Record, 
p. 37.) Three davs thereafter, in vacation, the court, treat- 
Ing this mandamus proceeding as a suit in eguily, on its own 
motion made the following order, viz. :— 

The clerk of this court. is directed to ascertain the number 
and amount of the judgments against Macon County on bonds 
issued to the Missouri & Mississippi Railroad Company, and 
apply to the attorneys in the cases for their consent to the 
appointment of a Special Master to examine into and report 
upon the financial condition of said county, and management 
of the county funds of said county for the purpose of estab- 
lishing some rule for the payment of the warrants drawn on 
the general and special funds in the treasury of said county. 


( Record, p. 37). 


— er 


(in the 24th day of February, 1880, the judges of Macon 
t and the treasurer filed « detailed statement, under 


) f the receipts and expenditures of the countv revenue 

f Macon county forthe two fiscal years ending December the 
fist, 1885, showing the balance of the revenue of the county 

wt nh had been levied and collected to defray the current 
ex) es of the county) on band on the first day of January, 
IRKG. to be $14,304.44. | fecord, pp. 38 to 45 inclusive. ) 

hey also filed . detailed statement of the receipts and ex- 
Th ives of the * Miissourl iret Mississippi fudlroad Kuna o 

f Macon county, Missouri, for the fi-eal year ending January 
U! “tT. IXS6, showing a balance on hand that day of 
$447.30. (Record, p. 46.) 

| statement of warrants issued on the general fund of 
Mi } county to January the Ist, I886, showing the date and 

rit of iit hj wirrnint and the nstine of the person to whom 
ssned, aggregating the sum of $184,272.75. (Record, p. 
| 

\ i statement of the subdivision of county revenue for 
the vears 1884 and 1885. (Record, pp. 46, 47.) 

Oy the 3rd dav of March, 1886, the relator. filed a motion 
requiring the trea<u er of Macon county to forthwith pay the 
by ) in cash ($14,394 44) in the treasury of said county 
ol vyeneral warrant No. 2, and to certify his obedience to 
said ord inde ith. (Record, pp. 48, 49.) 

L tye Ounly Court and trenusurer, on the 17th day of March 
following, filed the following answer to said motion, viz.: — 

Nov irs Come res] ondents inthe above entitled CAUSE and 
f ewer to relator’s motion for further order filed 3d dav of 
March, 1886, and admits that a warrant was Issued ta relator 
for the amount and in the manner alleged; admits that by the 
fins ' report fil | hereim by respondents there was in the 
hands of the treasurer on the Isi dav of January, 1886, the 
sun 214.394.44. and that said sum is now inthe hands of 


Poenondents< further answerine <av that the sum now in the 
said treasurer as aforesaid is the total amount paid 
c<ury sinee relator’s warrant was issued and 


~ tres 
registered: that for the years 1883, 1884 and 1885 caused to 
ssessed and levied dn all the taxable property of whatso- 
| and deseription the full sum of one-half of one per 
eent. Tor county purposes, and one-twentieth of one per cent. 
for M. & M. Reilroad purposes, which said sums are all re- 
: ire authorized by law to levy,; that the whole of 
. levied for counts purposes bas not been and 18 not 
auficient to j ‘y the current and ordinary expenses of said 


caid years, and that no part of the sume now 
id can be by law applied to the pavment of 


plaintifPs ‘warrant; that there are now outstanding and 
unpaid warrants far in excess of the sum on hand issued 
in payment of the ordinary current expenses of — said 
county for the years 1883, 1884 and 1885. Respondents 
further answering say that prior to the issuing of relator’s 
warrant andthe registration of the same, respondents, the 
county court, enused to be issued to the Micon COURLY school 
fund a warrant for the sum of $7,848.99 which said) warrant 
was registered for payment prior to and before relator’s said 
warrant ; that said school fund warrant was Issued to pay a 
valid and outstanding indebtedness of said county to said 
school fund; that said warrant still remains registered as 
aforesaid and*is wholly unpaid; and having answered, re- 
spondents pray that the relief sought may be denied with such 
further orders as may to the court seem just and proper. 
(Record, pp. 50, 51.) 

And on the 22d day of September, 1886, the County Court 
and Treasurer filed an amended answer or return to said mo- 
tion setting out that on the 18th day of April, 1884, they had 
been duly served with alternative writs of mandamus issued 
out of the court below at the relation of fourteen other judg- 
ment. creditors of Macon county upon judgments recovered 
upon bonds issued by Macon county to the Missouri and Mis- 
sissippi Railroad Company, specifying the amount of each judg- 
ment and the name of the party in whose favor it was rendered, 
commanding the County Court of Macon county to draw war- 
rants in favor of the relators therein for the respective amounts 
of their said judgements upon the general funds of Macon county, 
and commanding the Treasurerof Macon county to register and 
pay said warrants out of said funds then in his hands and 
thereafter coming into his hands in the order of their registra- 
tion. That on the 29th day of April, 1884, said County Court 
issued said warrants to said relators, specifying the names of 
the relators and the amount of the warrant drawn in favor of 
each. 

And that ** said warrants were on the 29th day of April, 1884, 
along with the warrant of the relator Alfred Huidekoper, pre- 
sented to the treasurer of Macon county and were by him duly 
revistered at 9:55 p. m. and payment refused for the want of 
funds to pay the same and on the day of May, 1884, 
sa d treasurer made return to this court of his proceedings 
under said writs and showing therein divers and sundry rea- 
sons why he should not be compelled to pay said warrants as in 
said several writs of mandamus he was ordered. That after- 
wards, to wit, on the day of L884, said relators appeared 
in this court and filed their several motions to quash said re- 
turn of said treasurer and order him to pay said warrants. 
That said matters thus brought in issue were argued and sub- 


1Xs4 reel lee f Record, })}). th, 4. 


lay of February, 1880, the judges of Macon 
ithe treasurer filed « detailed statement, under 


t ind expenditures of the countv revenue 
f the two fiscal vears ending December the 


r the balance of the revenue of the county 
evied and collected to defray the current 


unty) on band on the first day of January, 
$14.304.44 Record, pp. 38 to 45 inclusive. ) 
; j feof + | ' 4 ifement of the receipts and CX- 


' thy, ‘sé \iiss sii! pipet Mississippi Railroad Fund ”’ 


nty, Missouri, for the fi-cal year ending January 


[x86, showing a balance on hand that day of 


terment of warrant rsued Ol the crenerial fund of 
January the lat. 1886. showing the date and 
mn warrant mad fhe name of the person to whom 


can 


regating the sum of $184,272.75. (Record, p. 


f the subdivision of county revenue for 
March, 1886, the relator filed a motion 
treas<urer of Macon county to forthwith pay the 


7 


ish ($14,594 44) in the t reasury of said county 
rrrant No. 2. and to certify his obedience to 

ler oath. ( Reeord, jy}. 18, 49. ) 
yf j and treasurer, on the 17th dav of March 
the following answer to said motion, viz.: — 


ne respondents m the above entitled cause and 
itor’s motion for further order filed 3d day of 

l admits that a warrant was tssued to relator 
tandin the manne! illeged : admits that by the 
rt filed herein by respondents there was in the 
easurer on the Isi dav of January, 1886, the 


394 44. and that said <am is now inthe hands of 


t< further answering <av that the sum now in the 
t wsurer as aforesaid is the total amount paid 
treasury sinee relator’s warrant was issued and 


’ 


for the years 1885, 1884 and 1885 caused to 
levied on all the taxable property of whatso- 

i deseription the full sum of one-half of one per 
y purposes, and one-twentieth of one per cent, 
Railroad purposes, which said sums are all re- 
rized by law to levy,; that the whole of 

poses has not been and 7@s not 
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the enrrent and ordinary expenses of said 


eaicl rs, and that no part of the sume now 


by law applied to the pavment of 
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plaintiffs ‘warrant; that there are now outstanding and 
unpaid warrants far in excess of the sum on hand issued 
in payment of the ordinary current expenses of said 
county for the years 1883, 1884 and 1885. Respondents 
further answering say that priov to the issuing of relator’s 
warrant and the registration of the same, respondents, the 
county court, caused to be issued to the Macon county school 
fund a warrant for the sum of $7,848.99 which said warrant 
was registered for payment prior to and before relator’s said 
warrant; that said school fund warrant was issued to pay a 
valid and outstanding indebtedness of said county to said 
school fund; that said warrant still remains registered as 
aforesaid and*is wholly unpaid; and having answered, re- 
spondents pray that the relief sought may be denied with such 
further orders as may to the court seem just and proper. 
(Record, pp. 50, 51.) 

And on the 22d day of September, 1886, the County Court 
and ‘Treasurer filed an amended answer or return to said mo- 
tion setting out that on the 18th day of April, 1884, they had 
been duly served with alternative writs of mandamus . issued 
out of the court below at the relation of fourteen other judg- 
ment creditors of Macon county upon judgments recovered 
upon bonds issued by Macon county to the Missouri and Mis- 
sissippi Railroad Company, specifying the amount of each judg- 
ment and the name of the party in whose favor it was rendered, 
commanding the County Court of Macon county to draw wuar- 
‘ants in favor of the relators therein for the respective amounts 
of theirsaid judgments upon the general funds of Macon county, 
and commanding the Treasurer of Macon county to register and 
pay said warrants out of said funds then in his hands and 
thereafter coming into his hands in the order of their registra- 
tion. That on the 29th day of April, 1884, said County Court 
issued said warrants to said relators, specifying the names of 
the relators and the amount of the warrant drawn in favor of 
each. 

And that ** said warrants were on the 29th day of April, 1884, 
along with the warrant of the relator Alfred Huidekoper, pre- 
sented to the treasurer of Macon county and were by him duly 
revistered at 9:90 p. m. and payment refused for the want of 
funds to pay the same and on the day of May, 1884, 
sa d treasurer made return to this'court of his proceedings 
under said writs and showing therein divers and sundry rea- 
sons why he should not be compelled to pay said warrants as in 
said several writs of mandamus he was ordered. That after- 
wards, to wit, on the day of 1884, said relators appeared 
in this court and filed their several motions to quash said re- 
turn of said treasurer and order him to pay said warrants. 
That said matters thus brought in issue were argued and sub- 
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‘* For county purposes the annual rate on property in coun- 
ties having six million dollars or less shall not in the aggre- 
gate exceed fiftv cents on the one hundred dollars valuation, 
._* * * * said restriction as to rates shall apply to 
taxes of every kind and description, whether general or special, 
except taxes to pay valid indebtedness now existing, or bonds 
which may be issued in renewal of such indebtedness.”’ 


Kk. Laws of 1879, p. 193. 


‘¢ For county purposes the annual tax on property not 
including taxes for the payment of valid bonded indebtedness 
or renewal bonds issued in lieu thereof shall not in any county 
in the State exceed the rates herein specified. In counties 
having six million dollars or less said rate shall not exceed 
fifty cents on the hundred dollars valuation.’*> * * * * 

Approved May 31, 1879. 


2 Revised Statutes, p. 13837, § 6807. 


d. The said county of Macon has an aggregate assessed 
valuation of less than six million dollars. 

6. The following are further statutory provisions of the 
State of Missouri relative to counties and their power of tax 
ation for the respective purposes named. 


General Statutes 1865, p. 290. Public Roads. 


Sec. 6. ** For the purpose of opening and keeping in re- 
pair roads, and in order to raise the necessary funds to pay 
the expenses of any and all said improvements the county 
courts are hereby empowered and authorized to levy a special 
tax of three and one-half mills on the dollar of the taxable 
“property of the county on all property taxable by law, 
said levy to be made at the time and in the same manner as 
the county revenue is now levied that hereafter all property, 
whether. belonging to non-residents or others subject to psy a 
State and county tax, shall be made subject to pay road tax, 
and the collection thereof to be made in the same way and 
manner as the State and county revenue now is or hereafter 
may be by law directed to be made and enforeed.’’ In effect 
August 1, 1866. 


Laws of 1868, p. 149. 


‘¢AN ACT to provide for the opening and repairing of public 
roads, and to repeal chapter fifty-two of the General 
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Statutes of 1855. 
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of court and the provisions of this act; and it shall be his duty 
to pay out of revenues thus subdivided, on warrants issued by 
order of the court, on the respective funds so set apart and sub- 
divided, and not otherwise; and for this purpose the treasurer 
shall keep a separate account with the county court of each fund, 
which several funds shall be known and designated respect- 
ively as the pauper fund, road and bridge fund, fund for the 
payment of the salary of county officers, fund forthe payment 
of tees of grand and petit Jurors, judges and clerks of election, 
and witnesses for the grand jury and contingent fund; and no 
warrant shall be paid out of any fund other than that upon 
which it has been drawa by order of the court as aforesaid. 
Any county treasurer or other county officer who shall fail or 
refuse to perform the duties required of him or them, under 
the provisions of this act, and in the express manner provided 
and directed, shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be punished by a fine of not less than one 
hundred dollars, and not more than five hundred dollars, and 
in addition to such punishment his office shall become vacant. 

Sec. 4. When ademand against the county is presented to 
the county court, the usual form of entry may be exemplified 


thus: <A. B. vs. county. The account of A. B. 
for the sum of dollars being presented and inquired 
into, it is found by the court that the sum of dollars is 


due him from the county, > tyable out of (express the particu- 
lar fund as the case may require) and for which the clerk is 
ordered to issue a warrant. When the court shall ascertain 
anv sum of money to be due fromthe county, they shall order 
their clerks to issue a warrant therefor in the following form ; 
Treasurer of the county of pay to 
dollars, out of any money in the treasury apprepriated for 
(express the particular fund as the case may require). Given 
at the court house, this —— day of , 18—, by 
order of the county court. A. B. 
Attest C. D., Clerk. President. 

Sec. 5. All acts and parts of acts inconsistent with the 
provisions of this act be and the same are hereby repealed. 

Sec. 6. The proper expenditure of the revenues col- 
lected for county purposes, their appropriation, apportion- 
ment and subdivision for the purposes for which they are 
levied and collected, and the maintenance of the credit of 
county governments creates an emergency requiring this act 
to take effect at once; therefore, this act shall take effect and 
be in force from and after its pas<sage. 

Approved March 19, 1879. 

The county of Macon is organized, under the statutes of 
Misseuri relative to township organization, found in 2 Revised 
Statutes, p. 1458 ef seg., section 7476 (p. 1464). 
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warrant, and the registered warrants of even date and regis- 
tration therewith, issued under and by virtue of mandamus 
proceedings tn this court, the rest and residue of fourteen 
thousand four hundred and ninety-three dollars and forty-four 
cents ($14,493.44) together with any other and further funds 
accumulated in the county treasury of said Macon county 
since the Ist day of January, 1886, after paving and discharg- 
ing with interest the warrant No. 15 in favor of the school 
fund tor seven thousand eight hundred and forty-eight dollars 
and ninety-nine cents ($7,848.99) of prior registration to the 
warrant of relator, and said other warrants of even date 
and registration with relator’s. 

And it is further ordered that the officers and each of 
them now holding and exercising the respective offices of the 
respondents be and are hereby required to return and certify 
under their respective corporal oaths their obedience to the 
above stated commands at the adjourned session of this court 
to be held on the first Monday of September, 1887. 

(Signed. ) A. KREKEL, Judge. 
(Record, pp. 54, 55. ) 

Afterwards on the same day the plaintiffs in error filed a 
motion for a new trial, assigning the usual reasons, which was 
overruled the same day and exception duly taken. (Record 
p. 68.) 

And afterwards on the same day the plaintiffs in error filed 
a motion in arrest of judgment, assigning various grounds for 
arresting the judgment, which was likewise overruled the same 
day and an exception duly taken. (Record, p. 69.) 

On the 23rd day of Mav, 1887, a peremptory writ of 
mandamus was issued in conformity with the judgment. 
(Record, pp. 70-72. ) 

On the 15th day of June, 1887, the plaintiffs in error sued 
out this writ of error, having given a supersedeas bond in the 
sum of $20,000. (Record, 74.) 


ASSIGNMENT OF ERRORS. 


On the record in this case the Plaintiffs in Error assign 
the following errors, viz. : — 

First. There is no legal ground alleged in the relator’s in 
formation for a further alternative writ of mandamus against 
the plaintiffs in error, and the Circuit Court erred in proceed- 
ing on said information and rendering judgment in favor of the 
relator. 

Second. The facts stated in the return of the plaintiffs in 
error to said information not being denied by the relator stood 
admitted on the record to be true. Thev showed good legal 
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reasons why the relator was not entitled to a peremptory 
writ of mandamus as prayed for in said information and said 
eourt on said admission should have dixmissed said information 
and rendered judgment in favor of plaintiffs in error. 

Third. Said court erred in issuing said peremptory writ of 
Traci rea riUsA ; 

Fourth. There is no allegation in said information that the 
Treasurer of Macon county had refused or failed to perform 
any legal duty which he owed the relator, and said informa- 
tion shows no necessity for the issue of a peremptory writ of 
mandamus to compel said Treasurer to perform his duty in 
the premise 8. and <aid court erred in Issuing said peremptory 
writ of mandamus avainst him. 

Fifth. The Treasurer of Macon county was improperly 
joined with the judges of the county court of said county in 
said information, and the proceedings thereon, and said court 
erred in proceeding thereon and rendering a joint judgment 
against said treasurer and said judges. 


a 


QUESTIONS PRESENTED. 


The questions presented by the record are : — 

First. Was there any legal ground alleged in the relator’s 
information for a further alternative writ of mandamus 
wrainst plaintiffs in error? 

Second. Did the plaintiffs in error show good legal reasons 
n their return to said information why the relator was not 
entitled to a peremptory writ of mandamus, as prayed for in 
said information ? 

Third. Did said cireuit court have jurisdiction and authority 
to render a judgment annulling and rescinding the order of 
Macon county court, made in April, 1884, levying a tax of 30 

ents on the $100 valuation on all property in Macon county 
to pay the current expenses of Macon county for said year; 
snd also to annul and rescind the order of Macon county court 
subdividing the money arising from the collection of suid tax 
is required by the statutes of the State of Missouri in such 
ises made and provided, and to command Macon county court 
to levy a tax of 50 cents on the $100 valuation on all property 
taxable by law for county purposes and when collected that 
the excess, after paying the warrant in favor of the school 
fund, be applied towards paving the relator’s and other jJudg- 
ments rendered against Macon county on bonds issued by 
Macon county to the Missouri and Mississippi Railroad under 
the charter of said Company? 

Plaintiffs in error aver that there was no legal ground al- 
leged in the relator’s information for a further alternative writ 
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of mandamus against them. Plaintiffs in error further aver 
that in their return to said information they did show good 
legal reasons why the relator was not entitled to a peremptory 
writ of mandamus as prayed for against them. 

And they further aver that the Circuit Court had no juris- 
diction and authority to render a judgment annulling and re- 
scinding the order of Macon county court made in April, 1884, 
levying a tax of 30 cents on the $100 valuation on all prop- 
erty in Macon county to pay the current expenses of Macon 
county for said year; and also to annul and rescind the order 
of Macon county court subdividing the money arising from 
the collection of said tax as required by the statute of the 
State of Missouri in such cases made and provided, and to 
command Macon county court to levy a tax of 50 cents on the 
$100 valuation on said property for county purposes, and 
when collected that the excess, after paying the warrant in 
favor of the school fund, be applied towards paying the re- 
lator’s and other judgments rendered against Macon county 
on bonds issued by Macon county to the Missouri and Missis- 
sippi Railroad Company. 


BRIEF. 


The Plaintiffs in Error make the following points and cite 
the following authorities:in support of the foregoing proposi- 
tions :— | 


I. There was no legal ground alleged in the relator’s in- 
formation for a further alternative writ of mandamus. 


II. The facts cited in the return made by plaintiffs in said 
information, are not denied, consequently they stand admitted 
in the record to be true. 


Harshman v. Knox County Court, 122 U.S. 


The facts stated in said return show good legal reasons why 
the relator is not entitled to a peremptory writ of mandamus 
as prayed for in said information. 


United States v. County of Clark, 95 U. S. 769. 
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e relator’s and other judgments rendered against Macon 
on bonds of the same tenor as the relator’s bonds. 

The contract under which the bonds were issued only en- 

the holders of the bonds to the levy of a special tax of 
one per cent. in each year. The return made to the | 
writ of mandamus in this case shows that the County 
of Macon county has annually made said levy and had 
tax collected and applied towards the payment of the 
to the Missouri and Mississippi Railroad Com- 
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[Tnited States v. County of Macon, 99 U.S. 582; 
[Lnited States vr. County of Clark, 95 /d. 769; 
State ex re/. v. Macon County Court, 68 Mo. 29; 
Slate rr Shortridge, 26 Td. 126. 
ix not exceeding 50 cents on the $100 val- 
the current expenses of Macon county is a frust 
appropriated and set apart for the express purpose of 
: -es of car ying on and administering the 
ent the county. ‘The relator has no claim on this 
ne TOSS breach of trust to tuke this fund or ‘e 
thereof and apply it to the pavment of the relator’s 
judgment, or any other judgment on Missouri and Mississippi > 
Company bonds, 


Harshman v. Winerbottom, 123 Jd. 215; 
(lav County v. McAleer, 115 /d. 616; 
Fast St. Louis v. Zeblev, 110 /d. 321; 


Davenport, 3b lowa, 101; 
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Coffin v. Same, 26 Jd. 515; 

French v. Burlington, 42 Jd. 618 ; 

Com. v. Commissioners, 6 Binney, 5; 

Com. v. Comrs. of Philadelphia, 1 Whart. 1; 
Edgerton v. Municipality, 1 La. An. 435; 
Dobbins v. Erie, 16 Pet. 435. 


The relator has got all he is entitled to under the contract. 
He has no right to have a ¢rust fund appropriated and applied 
to the payment of his judgment. All the courts in the State 
of Missouri from the county court to the Supreme Court of 
the State have passed on this question, and they have all de® 
cided that the relator has no right to any portion of the tax 
levied under the general statutes to pay the current expenses 
of Macon county. 


State v. Shortridge, 56 Mo. 126; 
State v. Macon County Court, 68 Zd. 29. 


The return shows that the county court levied the maxi- 
mum amount of tax which it is authorized to levy under the 
Constitution and Statutes of the State; this return was not 
contradicted. Hence it should have ended this proceeding. 

But if it be claimed that asa matter of fact the county 
court only levied 30 cents on the $100 valuation and 
that the county is not entitled to have the 20 cents levied 
by the Township board, then we say that the Town- 
ships are only political subdivisions of the county. That 
the county would have had to pay for the bridges, roads, 
etc., which the townships pay for under the township organi- 
zation, if the county were not under township organization ; 
and that in legal effect when the townships pay for bridges, 
roads, etc., it is the same as the county paying for them, and 
whether these things are paid for by a tax levied by the town- 
ship board or the County Court it makes no difference as they 
are legitimate county expenses, and have been ever since the 
organization of the State government. 

Under the Constitution of the State of Missouri county 
courts are apart of the judicrary of the State, and jurisdic- 


them ‘* to transact all county and such 


at preseribed by law.) 


Article VI.. Rev. Stats. 1879 LXXIIT: 
14 4 i Be. { 
( y of f rrk (jy t ~ 169 : 
ab. 
h 
h 
fipy the County (court to pL ‘ 
‘ t « l | ted States has no juris- ve 


ror re (*1)) the orde} of Viacon 


q 
i 1 Tax ; 
P tt, i fiyat ‘ ‘ pepe derunne rit rendered Dy e 
. | : . 
| erroneous and it should be reversed and I 


JAMES CARR, 


| 
FOR PLAINTIFFS IN. ERROR 


Ph & 
tit 


ay ph ge eRe 
vs 63  ~ sedi = hs at i. 
LO RE ae \a~d 
rh phon caine 
ASAP « 


_ « _e 25 = e! S,) 
eV gerd 
as Rie te 
ae wey ak | rg: eras ; borne pe ety 
Fr > * . +" 


fer? 2 
ae ee es ae ONE 


JAN: 17 1890. fede 


t eer. 
rR ere rs ‘3 5 8 iy ras s a ae eS 
s " 4 ¢ 2 : 
- : a | ae aS ae i » 
; , ws - - ey (ss 7 i +r 
H ré i vr Paty te - “fee 
a Fig | ai ee Le. 4° 
4 
aX 
ad a aa 


GA GR ES A ee © os oe -- — — = 


Supreme Coutt of the United dtaies. 


October Term, 1889. 


Macon Country COURT AND THE JUSTICES ) hea 
THEREOF, Plaintiffs in Hrvor ha 


OS. ' No. 615. 


Tue Untrep STATES ex sel. ALFRED : 
HUIDEKOPER. : i ae 


bN ERROR TO THE CIRCUIT COURT OF THE. UNITED» 
STATES FOR THE EASTERN (NOW CENTRAL) 
DIVISION OF THE WESTERN 
DISTRICT OF MISSOURI. -e 


“4 
* 
: - 
RR 
a el : 
* 
: 
i 4 


Supplemental Brief and Reply to the Brief Filed ti 
for Relator. | ee ay, 


me me me ae 


JAMES CARR ann 
ROBERT G. MITCHELL, 
Of Counsel for Plaintiffs in. Error. 


es ee eee enn pe - 


R. O: Polkinborn, Printer. 632 and 634 D Street. 


CY 


Aupreme Couit of the United tates. 
October Term, 1889. 


ee 


Macon County COURT AND THE JUSTICES ) 
THEREOF, Plaintiffs in Error 


OS. 


Tnk UnitTep STATES ez rel. ALFRED 
HUIDEKOPER. 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN (NOW CENTRAL) 
DIVISION OF THE WESTERN 
DISTRICT OF MISSOURI. 


Plaintiffs in Error Make the Following Points and 
Cite the Following Authorities by Way of Supple- 
mental Brief and Reply to the Brief Filed for 
Relator : 


The County Court of Macon County was established 
under and in pursuance of the following provision of 
the constitution of the State of Missouri, viz: 
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and adjusted according to law, the county conrt 
shall ascertain the sum necessary to be raised for 
county purposes, and fix the rates of taxes on the 
several subjects of taxation so as to raise the required 
sum, and the same to be entered in preper columns 
in the tax book.”’ 


“Thid, § 783—78, Whenever the county court shall 
ascertain the amount to be faised for county pur- 
poses, and fix the rates of county taxes, they shall 
cause the same to be entered of record, so as to show 
the whole amount to be raised, and the proportion 
which the rates of the county tax bear to the rates of 
State tax on the same subject of taxation; and every 
collector (except the collector of St. Louis) shall pay 
over monthly into the county treasury such sums as 
he may collect of the county revenue; and the county 
treasurer shall give him duplicate receipts therefor, 
one of which he shall deliver to the county clerk, 
who shall file the same in his office, and shall charge 
the treasurer and credit the collector therewith; 
and the collector shall make settlement with the 
county court for county revenue at the same time 
that he is required to settle for State taxes.’ 


“Thid, § 79—79. Every collector of the revenue, 
having made settlement according to law, of county 
revenue by him collected or received, shall forth- 
with pay the amount found due into the county 
treasury, and the treasurer shall give him duplicate 
receipts therefor, one of which shall be filed in the 
office of the clerkof the county court, who shall grant 
him a full quietus under the seal of the court.’’ 

2 Wagner's stats., 1870, pp. 1196 and 1197. 
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Macon County, the only tribunal to which the Con 
stitution and statutes of Missouri confide this very 
important and delicate duty. This is not only in 
direct contravention of the Constitution and statutes 
of the State of Missouri; but it is in violation of 
that comity which one court shows to the judgments 
and orders of another court, even in cases of con- 
current jurisdiction. 

State ex rel. vs. Bourn, 75 Mo., 473 ; 

Parmley vs. R. R. Cos., 3 Dillon, 25 ; 

State R. R. Tax cases, 92 U. 8., p. 614. 


‘*One of the reasons why a court should not inter- 
fere, asit would ina transaction between individuals, 
is, that it has no power to apportion the tax or to 
make a new assessment, or to direct another to be 

- made by the proper officers of the State. These of- 
ficers, and the manner in which they exercise their 
functions, are wholly beyond the power of the court 
when so acting. The levy of taxes is not a judicial 
function. Its exercise by the constitution of all the 
States and by the theory of our English origin is ex- 
clusively legislative.”’ 

Heine vs. The Levee Commissioners, 19 Wall., 
660. 

The relator has no lawful claim on the ordinary 
revenue fund of Macon County, and unless he had a 
vested or specific right to said fund, he could not be 

~ entitled to a writ of mandamus. 
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‘Tt is very plain that a mandamus will not be 
awarded to compel County officers of a State to do 
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ty added to the thirty cents levied by the county 
court make the whole amount that the county court 
has authority, under any circumstances, to levy for 
the reason that under the statutes of the State of 
Missouri, from the organization of the State gov- 
ernment down to date, making and repairing roads 
and bridges was and isa legitimate county expense. 

State ex rel. vs. Bourn, 75 Mo., 473; 

State vs. Macon County Court, 68 Mo., 29. 


The county is a political subdivision of the State, 
| and its county court is a part of the State govern- 
, ment. 
Reardon vs. St. Louis County, 386 Mo., 561 
St. Louis Police Commissioners vs. eaten 
Court, 34 Mo., 546; 
Ray County vs. Bentley, 49 Mo., 236 
Ralls County Court vs. United iinive, 105 U. 
fish: 


A township is a political subdivision of the county. 
State ex rel. vs. Linn County Court, 44 Mo., 
510: 
State vs. Clarkson, 59 id.., 


The township organization in Macon County sim- 
ply relieves the county from making and keeping in 
repair the roads and bridges in the respective town- 

) ships. If there were no township organization in 
the county then the county would have to do this. 
The townships do nothing the county would not have 

to do if there were no township organization. 
The following are the provisions in the constitution 
and statutes of Missouri in regard to township or- 
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meeting of the county court at which the assessment 
for county purposes is made; said account shall be 
signed by the president of the board, and attested 
by the clerk, and filed with the clerk of the county 
court on or before the first day of said court, who 
shall cause the same to be placed upon the tax books 
of said township: Provided, That said expenses shall 
not together with the amount levied for road pur- 
poses and special bridge tax, exceed In anyone year 
twenty cents on the one hundred dollars.’’ 


(Record, p. a 


The 13th section of the charter of the Missouri 
and Mississippi Railroad Company was construed 
by the supreme court of Missouri in the case of the 
Slate ex rel. The Missouri and Mississippi Railroad 
Company vs. Macon County Court (41 Mo., 453); and 
in that case the supreme court of Missouri held that 
the county court of Macon County had _ plenary 
power under such section to subscribe, without the 
assent of two thirds of the qualified voters of Macon 
County, to the capital stock of the Missouri and 
Mississippi Railroad Company. That as the charter 
of said company was granted on the 20th day of 
February, 1865, when there was no constitutional 
restriction requiring the assent of the qualified voters 
of the county as a condition precedent to the right 
of the county court to subseribe, the 14th section 
of article XI of the constitution of Missouri, which 
went into operation on the 4th day of July, 1865, 
requiring as a condition precedent to the right of 
the county court to subscribe that ‘‘two-thirds of 
the qualified voters of such county, city or town, at 
a regular or special election to be held therein, shall 
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Savs Chief Justice WatITsE, in delivering the opin- 
ion of this Court in the case of Vuiled Slates ex rel. 
Alfred Huidekope r vs. Jlacon Jounty (99 U. 8., on 


Pp. HOO): 


“Tf there had been nothing in the act to the con- 
trary, it might, perhaps, have been fairly inferred 
that it was the intention of the Legislature to grant 
full power to tax for the payment of the extra 
ordinary debt authorized to an amount sufiicient to 
meet both principal and interest at maturity. This 
implication is, however, repelled by the special pro- 
vision for the tax of one-twentieth of one per cent., 
and the case is thus brought directly within the 
maxim. CELPT SSO M4 di JUS eP&f erelusio aleen ug ?? 

**Every purchaser of a municipal bond is charge- 
able with notice of the statute under which the bond 
was issued. If the statute gives no power to make 
the bond, the municipality 1s not bound. So, too, if 
the municipality has no power, either by express 
grant or by implication, to raise money by taxation 
to pay the bond. the holde yr eannot re Quire the WLUW: 
cipal authoritia A 10 levy U/ La” for fhat Dit pose. If 
the purchaser in this case had examined the statutes 
under which the County was acting, he would have 
seen What might prove to be difficulties in the way of 
payment. As it is, he holds the obligation of a debtor 
who is unable to provide the means of payment. We 
have no power by mandamus to compel a municipal 
corporation to pay a tax which the law does not au- 
thorize. We cannot create new rights or confer new 
powers. All we can do is to bring existing powers 
into operation. In this case it appears that the 
special tax of one-twentieth of one per cent. has been 
regularly levied, collected and applied, and no com- 
plaint is made as to the ievy of the one-half of one 
per cent. for general purposes. Whatis wanted is the 
levy beyond these amounts, and that, we think, 
under existing laws, we have no power to order.’’ 
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county is a political sub division of the State, and 
the county revenue was and is under the control of 
the State. It bad a perfect legal right to sub-divide 
the revenue of the county in the manner the statute 
’ required it to be done, and no one had or has any 

legal right to challenge or gainsay it. 
Sec. 6818, 2 Vol., Rev. Stats., 1879, p. 1339, 

pp. 18, 14, 15, Original Brief. 


The Circuit court erred in commanding the county 
not only to levy the tax of twenty cents on the 100 dol- 
lars, but to collect said tax. Neither the county court 
nor the judges thereof is or are charged with the 
duty of collecting said tax, and they have no lawful 
right to collect it. The law devolves that duty on 
the collector. 

Kx-Parte Rowland, 104 U. S., 604: 
2. Vol. R. 8S. of Missouri, 1879, Sees. 6732 and 
0755. 


State Railroad Tax Cases, 92 U. 8., 570. 


The circuit court erred in commanding the judges 
of Macon County court to pay or caused to be paid, 
pro rata, upon the relator’s warrant and the regis- 
tered warrants, of even date and registration there- 
with, for the following reasons, viz: 

irs’, The judges of Macon County Court are not 
the legal custodians of the county money. The 
treasure is: 

Article IV., Chap. 95, Rev. Stats., 1879. 


Second. This being a proceeding af law, the 
circuit court had no authority to marshal the money 
arising from the levy. ) 

City of Galena vs. Amy, 5 Wall., 705. 
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provided, however, that ‘‘ the county tax shall in no 
case exceed the Slate revenue on the same subjects 
of taxation more than one hundred per centum for 
the same time.’’ (§ 76, 2 Vol.,Wagner Stats., 1870, 
p. 1196; same, sec. 2, p. 10 of original brief). And 
the amount of tax which could be levied for ‘* State 
revenue,’’ when said contract was made, was ‘‘ one- 
fourth of one per centum.’’ (§ 10, Wagner’s Stats., 
1870, p.1 161; same, section 1, p. 10 of original brief. ) 
Thus making one-half of one per cent. the maximum 
amount tiiat the county courts were authorized to 
levv ‘‘to defray the expenses of their respective 
counties.”’ 

The money thus derived was levied, assessed, and 
collected for a specific purpose, 7. e., to defray the 
expenses of administering the government in the 
county. This money was under the exclusive Jjuris- 
diction and control of the county court of each 
county. The statutes made it the duty of the county 
court to appropriate what was necessary to support 
the paupers and insane poor of the county; to appro- 
priate what was necessary for building and repair- 
ing bridges and roads; to appropriate what was 
necessary to pay the salaries of county oflicers, or 
such part as the county was bound to pay (the asses- 
sor, county clerk, and county collector were severally 
paid out of the State Treasury for services rendered 
by them respectively in assessing, making out a cer- 
tified copy of the tax book,and collecting the State’s 
part of the revenue); to appropriate what was neces- 
sary. for the payment of the fees of grand and petit 
jurors, judges, and clerks of election, and fees of 
witnesses for the grand jury of the county, and 
many Other expenses which were legitimately incur- 
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under and by virtue of mandamus proceedings in this 
court.” 

This not only takes all the money in the county 
treasury, and bankrupts it for the time being, to pay 
what is denominated by Chief Justice WAITER, in the 
case of Ralls County vs. United States, A05 U. S., 
p. 736), “a new and extraordinary obligation,”’ but 
they are also to pay to the relator and other M. and 
M. Railroad bond creditors ‘tany other and further 
funds accumulated in the county treasury of said 
Macon county since the Ist day of January, 1886, 
after paying and discharging” the school fund war- 
rant. 

What is to become of Macon county with such a 
judgment and peremptory writ of mandamus over- 
hanging it, and ignoring all the just obligations 
resting on it as a subdivision of the State, and over- 
riding the constitution and statutes of the State / 
Will it not paralyze the government in the county ¢ 
What will prevent paralysis from setting in when 
its revenue is withdrawn from its treasury? No 
government, national, State, or county can live with- 
out revenue. 

The county court of Macon county has annually 
levied a special tax 1-20 of one per cent., and it has 
been collected and paid over to persons who have 
judgments against Macon county on M. and M. 
bonds. This court has decided twice, following the 
the Supreme Court of Missouri, that that is a full 
performance of the contract on the part of Macon 
county, and that the testator is not entitled to the 
levy of any other or further tax. Will this court 
allow him to take the revenue of the county upon 
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levy a tax which the law does not authorize. We 
cannot create new rights or confer new powers.”’ 

There is no order for an alternative writ of manda 
mus in this case. An order of this kind is jurisdie- 
tional. 


After the information for a further alternative 
writ of mandamus was filed against the county court, 
then, on motion of the relator, the county court and 
county treasurer are required ‘‘to make and file full 
returns and¢ statements under oath relative to the 
administration of the county revenue of Macon 
County since the first day of January, 1884, to the 
date of filing’ (Original Brief, p. 3). And three 
days after the case had been submitted, the court, 
in vacation, on its own motion, treating this proceed- 
ing by mandamusasa suit in eguity made an order 
for the clerk to ascertain the number, and amount of 
judgments against Macon County on bonds issued to 
the Missouriand Mississippi Railroad Company, with 
a view to marshalling the assets of Macon County. 

The county treasurer is no where shown to-be in 
default, 7. e., to have refused or failed to perform 
any lezal duty which he owed the relator; and he was 
and is improperly joined with the county court in 
this proceeding. 

Ex-Parte Rowland, 104 UL. 8. 606; 
O., D. and M. R. R. Co. vs. Olinstead, 46 lo., 
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What right had the eircuit court to annul and re- 
scind the order of Macon County Court, sub-divid- 
ing the county revenue? The relator had no legal 
claim on it. 


2) 


The levying and collecting of the State revenue is 

prerogative of the State in its sovereign capacity. A 
county isa political sub-division of the State, which 
in its wisdom, it has established as an auxiliary to 
the State in administering the government. Among 
other things the State has confided to the county 
courts of the counties the prerogative to levy a tax not 
exceeding one-half of 1 per cent. to pay the expenses 
of administering the government in the counties. 
The law, at the time the contract in question was 
made, prescribes to what persons and objects the 
county courts shall appropriate and pay out the 
county revenhe w hen collected. This county revenue 
is levied, assessed, and collected, and disbursed un- 
der the laws of the State. Whatright hasa United 
Siates court to interfere with the disposition of the 
revenue of a county as wasdone by the judgment in 
this case, simply because the county, in its capacity 
of a private corporation, owes a dept and has no 
means of paving it? The judgment in this case not 
only absolutely nullifies the order of Macon County 
court subdividing the county revenue required by the 
statutes of the State, but it commands the county 
court and the county treasurer to divert the revenue 
in the county treasury from its legitimate govern- 
mental purpose and to apply it to the payment of 
an ‘‘extraordinary obligation’ of Macon County, in 
direct contravention of the constitution and statutes 
of the State. If such an imperial rescript as this 
is to be held valid, then farewell to the prerogatives 
of State sovereignty. 

The whole proceeding from the inception to the 
issue of the peremptory writ of mandamus isa tissue 


of errors and irregularities. 
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It is respectfully submitted that the judgment of 
the circuit court ought to be reversed, the peremp- 


tory writof mandamus recalled, and the proceeding 
dismissed. 
JAMES CARR, Ann 
ROBERT G. MITCHELL, 
Kor Plaintiffs in Hrror. 


IN THE 


SUPREME COURT OF THE UNITED STATES 


No. 618, OCTOBER TERM, 1889. 


Advanced for Hearing on Second Monday of January, 1890. 


THE COUNTY OF MACON, the Justices thereof, and the Treasurer 


of said County, Respondents, 
Plaintiffs in Error. 


VERSUS 


ALFRED HUIDEKOPER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE CENTRAL DIVISION OF THE WESTERN DISTRICT 
OF MISSOURI. 


‘i STATEMENT, BRIEF and ARGUMENT 


OF DEFENDANT IN ERROR. 


JOSEPH SHIPPEN, 
Attorney for Defendant in Error. 


SUPREME COURT OF THE UNITED STATES 


No. 6185, OCTOBER TERM, 1889. 


Advanced for Hearing on Second Monday of January, 1890. 


THE COUNTY OF MACON, the Justices thereof, and the Treasurer 
of said County, Respondents, 
Plaintiffs in Error. 
VERSUS 


ALFRED HUIDEKOPER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE CENTRAL DIVISION OF THE WESTERN DISTRICT 
OF MISSOURI. : 


STATEMENT, BRIEF and ARGUMENT 


OF DEFENDANT IN ERROR. 


JOSEPH SHIPPEN, 
Attorney for Defendant in Error. 


IN THE 


SUPREME COURT OF THE UNITED STATES 


No. 615, OCTOBER TERM, 1889. 


Advanced for Hearing on Second Monday of January, 1890. 


THE COUNTY OF MACON, the Justices thereof, and the Treasurer 
of said County, Respondents, 
Plaint ffs in Error. 


VERSUS 


ALFRED HUIDEKOPER. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE CENTRAL DIVISION OF THE WESTERN DISTRICT 
OF MISSOURI. : 


STATEMENT, BRIEF and ARGUMENT 


— OF DEFENDANT IN ERROR. 


STATEMENT. 


In Macon [not Mason] County Court vs. Alfred Huidekoper, 109 
U. S. 229, following 

United States vs. County of Clark, 96 U.S. 211, and 

United States vs. County of Macon, gg U. S. 59; 
this case has been heretofore (November 13, 1883) decided on its 
merits. The only questions raised by the present record are subsidiary 
in the process of enforcing payment on the warrant obtained by virtue 
of that decision by this Court. | 

The history of the case was that Huidekoper recovered in the U. 
S. Circuit Court for the Eastern Division of the Western District of 


ay aurea ess rome 


Yovember, 1879, upon interest coupons of bonds dated and 


dom nt agains Mi ac on ( ountyv for $28,032 and costs, on 


1870, under tuthority of the 13th section of the charter 
Mississippi Railroad Co., approved Feb. 20, 1865. 

n he instituted mandamus proceedings to enforce the 

yy the County pursuant to the principles previously 
thie (Court in above mentioned Cases, 

tors demurrer to respondents’ return having been sus- 

peremptory writ ordered, the case was brought here by a 
vas fully arcvued with four other cases and decided upon 
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rainst the respondents and in favor of the relator who is now 


Court as defendant in error. This is fully. shown by the 
of this case when formerly in this Court; and those 

ire fully set forth in the present transcript. Pursuant to 
f this Court [Printed Record, p. 19ff] and the perempto- 
of the U.S. Circuit Court, the respondents issued its 
general funds of Macon County, and the further pro- 
to reap the benefit of the decision of this Court and 
wwment of said warrant is all that 1s now before this Court. 
nt argument of error must relate to the legal correct- 
ind judgment of the Court below, made April 23, 
nthe printed record on page 54,and this was based on 


r proceedings of record, viz: 


DATE. PAGE 
S. Supreme Court. - March 4, 1884. 19 


writ of mandamus, : te March 4, 1884. 20 


thereto, showing obedience by the 

i Warrant on the cy neral fund as com- 
April 30, 1884. 25 
wr further mandamus, . Sept. 9, 138 7 
1 2 exhibits - Nov. ZI, I 

ler to pay over fund in Macon County 

March 3, 1886. 49 
n Sept. 22, 1886. 50 
ver, Oct. 25, 1886. 52 
facts by the Court below, - April 23, 1887. . 55 


return of obedience, filed April 30, 1884 (page 25), it Is 


he respondents issued to the relator a warrant in the fol- 


rsurer of the County of Macon, Missouri, will pay to Alfred 

five thousand stx hundred and seventy seven and 47- 

sf t tf), vreHera IAEA i salad COUNTY, 241 Pavitt Ait ar a 

ae at ial thie ly if / Nfales Curirciuil ¢ Oud r oe. Mac 2 ( ounty. 


f bonds issued to the M. & M. Ratlroad Company. Given 


f 
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This general warrant so obtained by the relator and defendant in 
error, by the express judgment of this Court remains wholly unpaid, 
[No. 1 of the finding of facts, page 55], and forms the basis of the sub- 
sequent proceedings to enforce payment thereof. 

By the respondents’ return, filed November 21, 1885, by Exhibit 
A, page 32, it is shown that the County Court of Macon County or- 
dered that the levy for county purposes for taxes of the year 1885, to 
be levied upon every $100 of valuation, be for “Connty Fund 30 cents.” 

And by Exhibit C, page 36 of said return, it is shown that the 
said county Court ordered that the county revenue levied and collected 
for the year 1885 should be 
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‘¢ Apportioned and subdivided, as contemplated under and by virtue 
section 6319 of the Revised Statutes of Missouri, at page 1339, as follows : 

To the Salary Fund, 1-3 of said Revenue. 

To the Contingent Fund, 1-5 of said Revenue. 

To the Poor House Fund, 1-5 of said Revenue. 

To the Road and Bridge Fund, 1-6 of said Revenue. 

To the Jury and Election Fund, balance of said Revenue. 

And that he certify this order to the Treasurer.’’ 


And by the return filed February 24, 1886, page 37 (vzde page 45), 
it is shown that there was in the County Treasury : 

“Balance on hand January 1, 1886, $14,394 44.” 

The substance of the order made by the Court below, April 23, 
1887, page 54, here now sought to be attacked is as follows : 


‘‘The Court finds the issues for the relator, and that there are other 
warrants in favor of other claimants, some of whom are relators in other man 
damus proceedings pending in this Court, issued against the said general funds 
of Macon County, and of even date and registration, which, with relator’s 
warrant, amount to one hundred and seventy-six thusand two hundred and 
ninety dollars and forty cents ($176,290.40); and it thereupon ordered, con 
sidered and adjudged that a peremptory mandamus issue forthwith directed 
to the respondents, commanding them to pass and enter of record an order 
annulling and rescinding said order in relator’s information mentioned ap- 
portioning the said County revenue for the year 1885 into separate and 
distinct funds, and further commanding them, the said respondents, to increase 


twenty cents on the hundred dollars of valuation of taxable property_in Ma.., 
con County as well as upon all merchants’ licenses and other ad valorem du- 
ties for County revenue, said last mentioned levy to be made forthwith and 
collected, together with the regular annual levies required by law to be made 
in, the present vear of 1887, and further to apply the proceeds of such levy 
pro rata when and as the same is collected upon and towards the payment of 
all the said registered warrants of even date and registration with relator’s, 
and issued under and by virtue of mandamus proceedings in this Court. 
‘‘And it is further ordered, considered and adjudged by the Court, that 
said peremptory writ further command the respondents to pay or cause to be 


f the tax levy for the year 1885 from thirty to fifty cents by a further levy of \ 
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paid pro rata upon the relator’s warrant, and the registerea warrants of even 
date and registration therewith, issued under and by virtue of the mandamus 
proceeding, in this Court, the rest and residue of tourteen thousand three hun- 
dred and ninety-four dollars and forty-four cents ($14,394.44), together 
with any other or further funds accumulated in the county treasury of said 
Macon County since the first day of January, 1886, after paying and dis- 
charging with interest the Warrant No. 15, in favor of the School Fund for 
seven thousand eight hundred and forty-eight dollars and ninety-nine cents 
($7,848.99) of prior registration to the warrant of relator and said other war- 
rants of even date and registration with relator’s.”’ 


The anticipated grounds of complaint by the plaintiff in error 
against this order (no assignments of error having been filed) are: 

ist. That it ordered the annulling of the apportionment of the 
county revenue for the year 1885 into separate and distinct funds. 

2d. That it ordered an increase of tax levy for the year 1885, 
from 30c to 50c., by a further levy of 20c. on the $100 of valuation of 
taxable property, and the application of the proceeds of such levy to 
the payment of the relator’s warrant and other like warrants. 

3d. That it ordered the payment of the $14,394.44 found to be 
the balance in the treasury January 1, 1886, with further. accumula- 
tions (after the payment of a prior registered School warrant), to the 
payment of the relator’s warrant and other like warrants. 

It is to maintaining the correctness of these three conclusions by 
the Court below that the following brief and argument on behalf of the 
relator is directed. 


The only assignments of error for present consideration relate to the 
Court below subsequent to the former mandate of this Court, filed March 
4, 18S 4. 

This point scarcely needs more than bare statement, but it will 
doubtless be controverted in spirit and effect, if not in form, by the 
plaintiffs in error, and hence the following cases are merely cited: 

In Roberts vs. Cooper, 20 How , 468 (481), per Grier J., it was de- 
cided: 

‘It has been settled by the decisions of this Court that after a case 
has been brought here and decided, and a mandate issued to the court 
below, if a second writ of error is sued out, it brings up for revision 
nothing but the proceedings subsequent to the mandate. None of the 
questions which were before the Court on the first writ of error can be 
released or examined upon the record:: To allow a second writ of 
error or appeal toa court of last resort on the same questions which 
were open to dispute on the first, would lead to endless litigation. In 
chancery a bill of review is sometimes allowed on petition to the 
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Court ; put there would be no end to a writ if every obstinate litigant 
could by repeated appeals compel a court to listen to criticisms on their 
opinions or speculate of chances from changes in its members.” 
The above is quoted and followed in 
Tyler vs. Magwire, 17 Wall, 284. 


IT. 


The Court below was correct tn ordering the annulling of the appor- 


‘tionment of the county revenue for the year 1885 into separate and dts- 


tinct funds. 


The bonds for the interest of which Huidekoper recovered his 
judgment in the court below, November 20, 1879, were issued under 
the authority of law expressly granted to the County Court of Macon 
County, in the 13th section of the charter of the Missouri and Missis- 
sippi Railroad Company, which has been so fruitful a source of pro- 
tracted litigation, viz: 

‘*SEc. 13. It shall be lawful for the corporate authorities of anv city or 
town, or County Court of any county desiring so to do, to subscribe to the 
capital stock of said company, and may issue bonds therefor and ievy a tax 
to pay the same not to exceed one-tw entieth of one per cent. upon the as 
sessed value of taxable property for each year.’ 

This section first received judicial consideration by the Supreme 
Court of Missouri in 1867, in the ¢ case, 

State of Missouri ex rel.vs. Macon County Court, g1 Mo. 453, which 
has been pronounced the vo important decision ever rendered by 
the Supreme Court of that State. Thereby the power of Macon 
County to subscribe $175,000 to the capital stock of said Railroad 
Company was upheld and the County was commanded to issue bonds 
in payment thereof. 

Special attention is asked to this case (41 Mo. 415) as it was the 
only one that had been decided upon this: specific charter at the time of 
the date and theissue of these bonds, May 2, 1870; and this adjudication 
in conjunction with the statutes of Missouri then existing, must be ac- 
cepted as the law of these bondsat the date of their issue, and also at the 
present time; however, the State statutes and decisions have been ad- 
versely modified since. 

The Supreme Court of Missouri compelled by mandamus the 
County Court of Macon County to issue said obligations after having its 
attention called to the tax levy of 1-20 of one per cent. provided for 
in the same section conferring the power to issue; and it must have 
known that the sum provided by that section would not have been suf- 
ficient to pay the interest on so large an amount ef bonds, and if the 
general funds of the county could not be resorted to, there must 
have inevitably been a default the first year in payment of interest. 
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Can it be that a Court of Justice would thus compel the issue of 
securities for which there was only such totally inadequate provision 
for payment ? 

Defendants’ theory, supported by the later decisions of said Su- 
preme Court, renders these bonds an excellent exemplification of “zal 
money,” or of “Coupon notes payable at will—the will of the maker. 

This theory ‘‘ leaves the:creditor,’’ as is truly said by the Supreme Court 
of Arkansas in its opinion in this case, *‘ 72 @ condition in which his rights 
hive but in grace, and his remedies tn entreaty only.” 

Curran vs. State of Arkansas, 15 How., 320. 

This Court came to its first consideration of the same section of 
said charter in the case of 

United States ex rel. vs. County of Clark, 96 U. S. 211. Thereina 
creditor of Clark County, having ajudgment based upon interest coupons 
of bonds issued under the authority of said charter, sought by man- 
damus to get a warrant on the general fund of the County. which was 
refused by the Court below, but granted by this Court. It was decided 
that the relator was entitled to payment of his judgment out of the gen- 
eral funds of the County, so far as the special tax of one-twentieth of 
one per cent. was insufficient to pay it. 

Special attention is asked tothis case as it formed the basis ofa 
line of decisions of this Court, by one of which the defendant in error 
attained the warrant he now seeks to enforce. The opinion of Mr. 
Justice Strong clearly enunciates what was intended to be decided, 
against the dissent of the Chief Justice and two Associates; and the 
record shows that a motion for releasing was made and supported by 
briefs and arguments of very able and distinguished counsel, Hon. 
George W. McCray and Hon. James ’O. Broadhead. But this Court 
adhered to its position by dismissing the motion, and that decision 
though often assailed has been uniformly adhered to and maintained. 

‘And therein in reversal of the court below, a creditor of Clark 
County having a judgment based on interest coupons from similar 
bonds, was awarded a warrant on the annual funds of the County. 

In pasing on said 13th section, it was decided that the 
clause “and levy a tax to pay the same, not to exceed one-twentieth 
of one per cent. assessed value of all the taxable property for each 
year,’ was a conferment of power to levy a special tax to enhance the 
credit and value of the bonds in addition to the taxes otherwise 
authorized for their payment, saying: 

‘That was a special tax atstinct from and in addition to the ordinary tax, 
which, by other statutes, the county court was authorized to levy.”’ 

‘To provide a particular fund as additional security, for the payment 
of a debt.”’ 

‘* An additional provision made for the payment of the new debt au- 
thorized.”’ 


ee ee 
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‘* Probably the tax of one-twentieth of one per cent. was authorized 
with a view to give to them additional credit, to make them more salable.”’ 

‘* It is incredible that the legislature intended to deny to the purch asers 
of the bonds any right to look for payment beyond such meagre provision. 

‘We cannot think the legislature proposed rendering the bonds unsala- 
ble or almost worthless in the hands of those who might be so unfortunate as 
to hold them.’’ 

‘Nor can we think that the legislature intended to set a trap for pur- 
chasers, and lead them to suppose they were obtaining valuable securities, 
when, in fact, they would obtain what was next to nothing.”’ 


That decision was rendered on the 7th day of January, 1878, and 
on the tgth day of March, ‘S9srawaeeed the General Assembly of 
the State of Missouri, entitled “An act for the better protection of the 
County revenue funds of the State” was approved. 

Session laws 1879, p. 1g1, 2 Rev. St. of Mo., page 1324, Sec. 6818 
et seg. Found also in Printed Record, p. 61. 

Thereby it was provided : 

SEc. 1. County Court to appropriate, apportion and subdivide 
revenue. 


SEc. 2. Order, how made; funds, how drawn and applied. 
SEC. 3. County revenue to be separated and subdivided. 
SEC. 4 Warrants, how drawn; demands, how presented. 
Sec. 5. Repealing all inconsistent acts. 

Sec.6 Emergency clause. 

The State Constitution provides, 1 Rev. St. LXIIT: 


‘¢ SEc. 36. No law passed by the General Assembly shall take effect or 
go into force until ninety days after the adjournment of the session at which 
it was enacted, unless in case of an emergency (which emergency must be 
expressed in the preamble or in the body of the Act) the General Assembly 
shall, by a vote of two-thirds of all the members elected to eac* 4ense. other- 


wise deers * RK RK 


The said statute of March 1g, 1876, provided : 

‘Sec. 6. The proper expenditure of the revenue collecice 
purposes, theirappropriation, apportionment and subdivision for the purposes 
for which they are levied and collected, and the maintenance of the creait of 
county governments creates an emergency requiring the Act te take effect at 
once ; therefore, this Act shall take effect and be in force from and after its 
passage.” 


It is patent that the so called “emergency” was created in the 
minds of the Missouri law-makers by the recent decision of this Court, 
and the fact that by act of Congress the United States Curcuit Court 
was to hold its regular term at Jefferson City on the 3d Monday of 
March. This legislation was evidently designed to meet the exigency 
of the situation, and give “protection” to Clark and other countics from 
the effect of the above named decision of this Court, even at the ex 
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pense of overthrowing the long established methods of administering 
the public revenues. While the first section requires the apportion- 
ment of the revenue into specific funds, the other sections are clearly 
designed to protect the treasury against creditors holding warrants on 
the general funds. 

The judicial department of Missouri was also invoked for similar 
relief, which was designed to be granted by the decision in the case of 
State ex re/. Watkins vs. Walker, 68 Mo. 29, which has always been 
cited and relied on by Macon County, and probably will be on the 
present hearing, but has never been accorded any deference. This was 
in fact a collusive suit, designed to overthrow the decision of this Court 
in United States vs. the County of Clark, 96 U.S., 211, and confessedly 
to affect suits pending in the United States Circuit Court for the West- 
ern District of Missouri, and to forestall the decisions of this Court in 
cases pending. 

This is patent from the records (see certified copy and printed 
pamphlet). 


January 7, 1878, the Clark County case was decided: 
January 25, 1878, information filed for mandamus in the Macon 


County Circuit Court, - - - - - page I 
Same day, alternative writ issued, - - - : - eS 
Same day, returns made by respondents, - - - - s 
Same day, demurrer to returns by relator, - - - - - II 
Same day, case submitted to Circuit Court, - - - - 12 
Next day, judgment rendered for respondents, - - ~ - 12 
April 10, 1878, respondents granted relator a warrant for the 
amount of his judgment, - ; - - - - - 44 
April 29, 1878, transcript filed in State Supreme Court, - - 14 
thoujSame day, submission by agreement under 21st rule, - : - 14 
Same day, relator’s brief filed, consisting of two pages, and citing 
Coun only the Clark County case, - - - - - - 15 


KAS ay 13, 1878, respondents move to have case advanced, which 
was granted, on the express grounds of pending litiga- 
tion in the Federal Courts against them in two cases, one 
of which was case No. 858 of October term, 1878, 2 this 


Court (see 99 U.S., $92), - - . . . . 
October 30, 1878, decision of Supreme Court rendered. Nap- 
ton, J., not sitting, and Hough, J.,in part dissenting, - 23 


May 6th, 1885, the Macon County Court ordered: 


That for taxes of the year 1885 upon every $100 valuation, etc., there 
be levied ‘‘ for county fund jo cents,’’ [Printed Record, p. 33]: and that the 
county revenue levied and collected for the year 1885 be ‘‘apportioned and 
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subdivided as contemplated under and _ by virtue of section 6819 of the Re 
vised statutes of Missouri, at page 1339. as follows: ¢ 
To the Salary Fund, 1-3 of said Revenue. { 
To the Contingent fund, 1-5 of said Revenue. a 
To the Poor House Fund, 1-5 of said Revenue. 7 
To the Road and Bridge Fund, 1-6 of said Revenue. : 


To the Jury and Election Fund, balance of said Revenue. 
And that he certify this order to the Treasurer.”’ 


It is admitted that such order of sub-division was_pur- 
suant to the act of March 19, 187%, szpra, and that may be wise and 
valid legislation except in so far as it interferes with the vested obli- 
gations and remedies of creditors. But the present case falls distinct- 
ly within that exception and limitation. This creditor’s bonds existed 
prior to the enactment of that statute and thereupon he was entitled to, 
and in fact got his judgment and warrant on the general funds of the 
County. But when he seeks the legal fruition of ‘his litigation through 
his warrant, lo! and behold,there are to be no further general Sail 
which can be held orrendered applicable thereto. Under form of law the 
County Court reduces the revenue to special funds, evidently to defeat 
the creditor of the legitimate result of his victory in this Court, by 
simply abolishing ‘the general fund” and creating specific funds, and 
among them one called for want of a better name, “‘the contingent 
fund.” The propriety and necessity of setting aside this subdivision 
becomes patent if the fund when collected cannot be reached in the 
treasury by reason of these newly made barriers, and there will be no 
avail to the creditor holding his warrant on the general funds. The 
effect of the statute is substantially to impair the remedy and thus 
the obligation of the County, and therefore it and all proceedings 
on it must fall. Accordingly the action of the Court below in 
setting aside this sub-division and apportionment is correct and should 
be affirmed. 

And again, by the statutes of Missouri prior to the issue of these 
bonds, and at the time thereof, and in fact down to the time-efthe above -—— ay 
stated statute of March 19, 1874-the County Courts had legislative 
power to levy special taxes for Roads and for the Poor, distinct from 
and in addition to the levies for county revenue. This is shown by 
the statutory provisions set forth in the special finding of facts (page 39), 
which grant power to County Courts to levy : 

For Roads, not exceeding 4 mills on the dollar. 

For Poor-house, a sufficient amount. 

The bridges and insane were to be maintained out of “ the county 
treasury,” or in other words, out of the general funds. 

The Macon County Court, so far as this creditor is concerned, is 
empowered to levy 50c. for county revenue, and fer roads and poor ad- 
ditionally. Whereas under said statute of 1879 the county court has 


[O 


ought to appropriate its general revenue to Roads and Poor and then 
) set up by its returns herein thatall its legislative powers of taxation 
have been exhausted. This is manifestly incorrect,and there resides 
nthe respondent an unused power of taxation which should be en- 
forced in favor of the creditors. Hence for this further reason said ap- 
portionment was correctly set aside and the order of the Court below 
to that effect should be affirmed. 


* 


ITI. 


The Court below was correct in ordering an increase of tax levy for 
ihe vear 7d ¥5, from ZOE.” to 50. by a fur ther le uy of ZOC. On the $I0o of 
valuation of taxable property, and the application of such levy to the pay- 

ment of the relator's warrant and other like warrants. 

[he County Court in May, 1885, levied on the $100, “for County 
fund, 30 cents,” [Printed Record, p. 33], when it was authorized by 
law, both when the bonds were issued and at the’time of the levy, to 
levy $0c. on the $100. It was to compel the exercise of this unuse] 
power oft westion to the extent of 20c. on the $100, that the order of th2 
rt below was properly made, on behalf of this and other general war- 
rant cre editors [he sathority 1 to levy 50c, as st ited, 1s found in the 
Missouri statutes, incorporated for convenience in the special finding 
by the Court below, [ Printed Record, p. 26, et seq. | 


;. That the county court of Macon county has had conferred upon it 
wer and authority to levy taxes irrespective of the special tax named in 
12th section of said ** Act to ine Orporate the Missouri & Mississipp! 
Railroad Company ’’ by the following statutes of the General Assembly of 

+} “tate « f Miissourl : 
\ ‘‘General statutes of Missouri 1865, page 121, chapter ee 


[he several county courts are empowered to levy such sums as may be 
: necessary to defray the expenses of their respective counties by a tax upon 
~0¥,|| the property and licenses made taxable by law for State purposes; but the 
BOR ounty tax shall, in no case, exceed the State tax on the same subject of tax- 
htion more then one hundred per centum for the same time. 

is ‘*Generai Statutes 1865, page 53. An ordinance for the payment 

of State and railroad indebtness, approved April 8, 1865, section 6. 
‘The General Assembly shall provide by law for the payment of all 


state indebtedness not hereinbefore provided for, and for this purpose a tax 
quarter of one per centum on all real esti ate and other property and 

ffects subject to taxation shall be assessed and collected. * * * * * 
(General Statutes 1865. page g5, title V, of the assessment and col- 

of the revenue, chapter IT. 

SECTION 1. ‘* For the support of the government of the State, the pay- 
nt of public debt, and the advancement of the public interest, taxes shall 
ed on the following persons and objects: All male persons over the 


em i 
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age of twenty one and under fifty years of age, and on all property, real and 
personal, except as stated in the next section.’’ 


Sec. 7. ‘*The annual tax upon all subjects of taxation, exclusive of 


taxes for the union military fund, shall be at the following rates: First, on 
all male persons over twenty-one and under fifty years, one dollar; second, 
on lands and other property, real and personal, made taxable by law forty 
cents on the hundred dollars of the assessed value thereof.’’ 
D. Laws 1867, p. 168. 

Sec. 1. ‘* That in pursuance of the requirements of the sixth section 
of the ordinance of the convention adopted April 8, 1865, there is hereby 
levied and shall be assessed and coliected for the years 1867 and 1868 a tax 


of four-tenths of one per-cent. of the assessed value of all the real and othe 
property subject to taxation in this State.’””> * * * * * 
Approved March 12, 1867. 
E. Laws of 1867, p. 157. 

Sec. 1. ‘* That the annual taxation for the years 1867 and 1868 for the 
purpose of revenue shall be at the following rates: First, on all male white 
persons over twenty-one and under fifty-five years of age, fifty cents ; second, 
on all lands and other property, real and personal, made taxable by law 
twenty-five cents on the one hundred dollars of the assessed value thereof.’’ 

Approved March 12, 1867. 

F. Laws of 1868, p. 174. 

Sec. 1. ‘*That section 1 of an Act entitled, an Act to provide for the 
the payment of the interest upon the State debt, approved March 12, 1867, 
be and the same is hereby amended to read as follows: Section 1. That in 
pursuance of the requirements of the sixth section of the ordinance of the 
convention adopted April 1, 1865, there is hereby levied and shall be as- 
sessed and collected for the year 1868 a tax of one-fourth of one per cent 
on the assessed value of all the real and other property subject to taxation in 
this State. * * * * 

G. Laws of 1868, p. 142. 

SEc. 2. ‘*That section seventy-six of chapter thirteen, general statutes 
be amended to read as follows: The several county courts are empowered to 
levy such sums as may be annually necessary to defray the expenses of their 
respective counties by a tax upon all property and licenses made taxable by 
law for State purposes, except what is herein excepted by this Act ; but the 
County tax shall in no case exceed the State revenue on the same subjects of 
taxation more than one hundred per centum for the same time.’’ 

H. Jaws of 1869, p. 81. 

Sec. 1. ‘“There shall be annually levied, assessed and collected on the 
assessed value of all the real estate and other property subject by law to taxa 
tion in this State one-fourth of ene per centum for State revenue and one- 
fourth of one per centum for the payment of all State indebtedness.’ 

Approved February 16, 1869. | 

[. Laws of 1872, p. 84. See sections 166 and 167. 

SEc. 165. ‘The several county courts are empowered tu levy such sums 
as may be annually necessary to defray the expenses of their respective coun- 
ties by a tax upon all property and licenses made taxable by law tor State 
purposes, except what is herein excepted by this Act, but the county tax shall 
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n no case exceed one-half of one per cent. on all taxable property and on 
ll licenses made taxable by law, the county tax shall not exceed the Stat > 
revenue tax more than one hundred per centum for the same time. * * *# 
* * The State interest tax not to be construed to be State revenue tax.’’ 

Approved January 8, 1872. 
2 Wagner's Stat., p. 1193, § 165. 
J. Constitution of Missouri, 1 Rev. Stat., p. 80, Art. X, § 11. 
‘‘For county purposes the annual rate on property in counties having six 
million dollars or less shall not in the aggregate exceed fifty cents on the one 
hundred dollars valuation, * * * said restrictions as to rates shall 
ipply to taxes of every kind and description, whether general or special, ex- 
ept taxes to pay valid indebtedness now existing, or bonds which may be 
issued in renewal of such indebtedness.’’ 
K. Laws of 1879, p. 193. 


‘‘ For county purposes the annual tax on property not including taxes 
for the payment of valid bonded indebtedness or renewal bonds issued 1n heu 
thereof shall not in any county in the State exceed the rates herein specified. 
[In counties having six million dollars or less said rate shall not exceed fifty 
cents on the hundred dollars valuation.’’ 

\pproved Mav 31, 1877. 
2 Revised statutes, p 1 6807. 


337: 
: of the special findings, [Printed Record, p. 5g] it is 

stated, “The said County of Macon has an aggregate assessed valuation 
less than six million dollars.” 


supra, that when these bonds were issued, May 2 
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County Court has caused to be levied for the year 1885 upon all the 
taxable wealth of said County of whatso:ver kind or description the full sum 
of fifty cents on the one hundred dollars valuation thereof, as will fully appear 
from exhibits A, B and C hereto attached and made a part of this return, 
which sum is the greatest amount that said Court is permitted to levy for any 
one year by the Constitution and the laws of the State of Missouri, that said 
tax is levied and divided as follows, to-wit: For county revenue, the sum of 
thirty cents on the one hundred dollars valuation. which is subdivided as al- 
leged in relator’s petition ; for township and road tax, the sum of twenty 
cents on the one hundred dollars valuation. Wherefore respondent says it 

has levied the full amount of tax authorized by law for the year 1885, * *°’ 


Thus while in one sentence it is averred that said County Court 
has caused to be levied for the year 1885 the full sum of 50c. on the 
$100, yet it is admitted that thereof only 30c. was for County revenue, 
and 20c. is alleged to be for “township and road tax,” and to sustain 
the averment, reference is made to exhibits A, Band C_ [Printed 
Record, p. 33 to 36]. From A it appears that levy is made of only 
30c. “for County fund,” which by Bis shown to be sub-divided and 
apportioned as aforesaid ; and by B, paste 24, simply that the respective 
townships had levied various sums for township and road purposes, 
which, by some coincidence, in each instance amounted to 20c. on the 
$100. 

The special finding of facts (page 63) states: 


The county of Macon is organized under the statutes of Missouri rela- 
tive to township organization, found in 2 Revised Statutes, p. 1458 ef seg., 
section 7476, (p. 1464). 

‘¢In each township in this State organized under the provisions of this 
chapter there shall be a board of directors composed of the township trus- 
tee and justice of the peace whose duty it shall be * * *_ third, to levy 
all taxes for township road and bridge purposes.””> * * * 

SEC. 7481. (Page 1465.) ‘* The money necessary to defray the town- 
ship charges of each township shall be levied on the taxable property 1n such 
township in the manner prescribed in the general revenue law for State and 
county purposes. ”’ 

Acts 1881, p. 217, section 7455... “ The township board of directors 
shall make an account of the amount of money necessary to defray township 
expenses during the next ensuing vear; said account shaii be made out not 
more than sixty nor less than twenty days prior to the meeting of the county 
court at which the assessment for county purposes is made, said account shall 
be signed by the president of the board and attested by the clerk, and filed 
with the clerk of the county court, on or before the first day of said court, 
who shall cause the same to be placed upon the tax book of said township 
provided, that said expense shall not, together with the amount levied tor 
road purposes and special bachdine tax, exceed in any one year twenty cent: 
on one hundred dollars valuation.’’ 


From these statutes it is patent that the County Court's power 
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sment for County purposes,” is recognized ; while 

| for township and road purposes and special bridge 
township officers. Neither in form nor sub- 
hereof to be deemed a County levy 

} township taxation was constitutional or 

it clearly was not County taxation, and the exer- 
township officers cannot be regarded as the 

the power in the County Courttolevy 50c.on the 
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recapitulation thereof shows the aggregate amount of the balances to 
leave the said “ Balance on hand January t, 1886, $14,394.44. 

The relator’s warrant on the general funds was dated the 29th day 
of April, 1884, and on the same day was presented to the treasurer for 
payment and by him endorsed and registered, according to law. By 
the statutes of Missouri at the time the bonds upon which the relator’s 
judgment was based were issued, provided the following mode of ad- 
ministering the County revenue and finances. 

County Court, 1 Wagner’s statutes, 439. 

County Treasurer's do 409. 


PAGE 441, SEC. g: ‘‘ The said [county] courts shall moreover have the 
control and management of the property, real and personal, belonging to 
the county ; and shall have full power and authority to purchase or receive 
by donation any property, real or personal, for the use and benefit of the 
county, to sell and cause to be conveyed any real estate, goods or chattels 
belonging to the county, appropriating the proceeds of such sale to the use 
of the same, and to audit and settle all demands against the county.”’ 

PaGE 414, SEC. 28: ‘* Each county conrt shall have power to audit, 
adjust and settle all accounts to which the county shall be a party ; to order 
the payment out of the county treasury of any sum found due by the county, 
to enforce the collection of money due by the county, &c., &c.’’ 

PAGE 415, SEC. 31: ‘* When the court shall ascertain any sum of mon- 
ey to be due from the county, they ~ order their clerk to issue a warrant 
therefor in the following form: 


Treasurer of the County of , 

; Pay to —- 
dollars out of any money in the treasury appropriated for 
county expenditures [or express the particular fund as the case may require]. 
Given at the court house this ———— day of ———— 18—. By order of the 
County Court. | A. B., President. 

Test, C. D., Clerk.” 

SEC. 32. ‘* Every such warrant shall be drawn for the whole amount 
ascertained to be due to the person entitled to the same ; and but one warrant 
shall be drawn for the amount allowed to any person at one time and shall 
be written or printed in Roman letters without ornament; it shall be signed 
by the president of the county court whilst the court is in session, attested by 
the clerk, and numbered progressively throughout the year.”’ 

PAGE 409, SEC. 8. ‘‘ He [the county treasurer] shall procure and keep 
a well bound book, 1n which he shall make an entry of all warrants presented 
to him for payment, which shall have been legally drawn for money by the 
county court of which he is the treasurer, stating correctly the date, amount, 
number, in whose favor drawn, and the date the same was presented—and 
all warrants so presented shall be paid out of the funds mentioned 1n such 
warraut, and in the order in which they shall be presented.”’ 


And thus the statutes of Missouri remain at the present time, ex- 
* ] a ' ig] 
cept so far as they have been modified as aforesaid to meet ‘‘the emer 
gency,’ by the law of March 19, 1878. 
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Secondly—The respondents objected that the money in the treas- 
ury was needed for current county expenses. 

The relator’s warrant was issued, presented for payment, endorsed 
and registered according to the Missouri Statutes on the 29th of April, 
1884. Therefore it was entitled to payment in priority over other war- 
rants, whatever they might be. The fact that the fund was subdivided 
under different names mattered not. That was a mere matter of form 
and book-keeping, well enough and unobjectionable until it is inter- 


posed to defeat the rights of creditors. The futility of such subdivi-. 


sion to adversely affect this relator, whether as to taxes already levied 
and collected, or as to those yet to be, has already been shown in the 
first portion of this brief. 

In rendering its former decisions on awarding these warrants on 


the general funds the Court was fully advised of the legal character 


such warrants would have under the Missouri statutes. The manifold 
inconveniences and evils that would fall upon the public as the result 
of having to meet such warrants in the order of their presentation has 
been repeatedly emphasized. But in the face of predictions of dire 
Cisasters, this Court has, as above shown, adhered to the original posi- 


tion taken at the outset, as clearly shown by the opinion of Mr. Justice 


Strong in 
(utted States cx rel etc., vs. County of Clark, 96 U.S. 2717. 


In that case the original information filed by Johnson, relator, and.,; 


of course found in the transcript, set forth the sections of the Missourt 
statutes, and the brief filed on his behalf in this Court at page q called 
attention to the Section 31 swpra, which provides: “And all warrants 


represented shall be paid out of the funds mentioned aud in the order , 


mm which they shall be presented. 

By examination of the recordsand briefs of the other cases in point, 

County of Macon vs. Huidekoper, gg U. 8S... 592, and 

Macon {not Mason] County Court vs. Hiuidekoper, 10g U.S., 229, 
it will fully appear that the provision of the Missouri statute requiring 
the payment of warrants in the order of presentation was pleaded and 
emphasized as an objection to the issuance of such warrants. 

In deciding the last above cited case, together with four others of 


like character, Mr. Chief Justice Waite said: 


‘This [the Clark County case in 96 U. S.] we all agree means that the 
payment of this balance is demandable out of funds raised by taxation for 
the ordinary county uses. The mandamus applied fer in that case was one 
requiring the county court and the justices thereof to direct the clerk of the 
county to draw a warrant on the county treasurer for the balance of his judg 
ment unpaid, so that he might be enabled on its presentation, to have it paid 
in its order out of the county treasury ; and there was no fund out of which 
the payment could be made, except that raised by taxation for ordinary 
county uses. By the judgment of this court such a mandamus was awarded.’’ 


- — - ~~ f ~_ ro , ou ~ A. _ én é ss = 
~ > ~~ 
— - ~ oan ~— o ~ — > - — -— > 
- ™ - ~~ = os 
~— > - ™ — o ——— - | . os me ~ 
~ . om ~ ~ c « — ~ 
- — « a —— - - ~ ~_ 
. — ~ ~ — _ - . - ow 
= ~~ ~ <= -~ - o 
" = ; ° aon > -- 
Z ~ ~ a > — - > - = - 
— . 
~_ a — - on ~ - we ~ - am ~ } 
_ - - - ~ - pa 
-— ous ~ - — _ - > - -_ 
- - oe ~ _ =. + _— 
~ - a ——- > = q ‘ > 
= ~ _ —— ~— 6 < _— > - - . a 
~— * = ~ o = = - ~ - - 
— . . — - - ‘ 
~~ ~ > - 
—s ~ _ Pomel — ~— > ° one - - 
hos = - ~ — _ = 
-- an : . . > . * - “ . ° - 
= 4 ~ - > ~ 
~ - -_ oe ° ~~ ”. . 4 m 
” - : > - 
~ > - 
, _ 2 7 
ol —_— _ on - > - - . 
- — a ~ - 
~~ - ” - 
. ~ . . o 
- es — - oa - 
o— ~ -~ _ > — 
2 ~ - 
= = - ns —_ + he 
~ 
+ 
— - — - ° 
= - 
° . 
- e " 
~ - - + 
* . - ad . . - 
a ° - ° ~ 
P > ‘ - ; . 
~ . 
= - 
- 
rn . » 
. 
~ . 
“ 


19 


cent. per annum, taxes (which was to the full limit of its statutory 
power) for 1883, and subsequent years, until the relator’s debt was fully 
paid ; ane further ordered that said city annually appropriate $3,000 out 
ofthree-teaths of said one per cent levy, and furtherthe sum of $10,000 
out al ps remaining seven-tenths of said one per cent. levy, as a 
special fund for the payment of said judgments until fully paid. The 
last part of this order was reversed on the grounds stated by Mr. 
Justice Matthews, that the Court below undertook limiting the expendi- 
itures of the city for its general purposes for future years, t ) create 
in advance an annual surplus of $10,000, which it appropri: ited to- 
vards its debts To create this and apply for a series of years, 
and in advance was held to be an attempt to foresee every exigency, and 
to provide against every contingency that may arise to @ffect the public 
necessities. Hence that order was reversed; but the statutes and the 
facts are so entirely different from the case at bar, no analogy can be 
drawn ancy 

In the case of Clay County in Iowa, 115 U.S, 616, the Court 
below sustained a demurrer to the County's answer that é: le full 
amount of taxes dimen law for the ordinary revenue of the County 
was levied for the years 1880 and 18381, and that these levies were all 
required, and more, too, for the proper maintenance of the County gov 
ernment; that no part of the revenue for these years could have been 
devoted to the payment of the judgment “ without seriously impairing 
the efficiency of said government ;” “that the maximum levy for said 
purpose for the year. 1882 will not be sufficient to pay the ordinary 
current expenses of satd County, and that no part thereof can be ap 
plied for the payment of said judgment without seriousiy impairing the 
efficiency of said County government.” Notwithstanding the admis 
sion of record of the truth of these statements the Court below or 
dered a levy of one mill tax to pay the debt, and it was that order this 
Court reversed. 

Upon the admitted facts this Court simply relied upon and fol 
lowed the early and ruling case, Coffin vs. Davenport, 26 Iowa, 51 

Again the statutes and facts are so entirely different — the 
it bar, no analogy can be drawn therefrom. Here is no demurrer or 


? + ] 


a in the special findings relative to public necessities. By the re 


spondent’s sworn statement it is shown that out of the revenues of 
1884 and 1885 thesum of $21,201.82, was expended and the amount left 
inthe treasury was only the said balance on hand January 1, 1886 
The county treasurer perhaps receives warrants in payment of taxes, 
thus avoiding the creation of accumulation. 


Harshman vs. Winterbotham, 123 U.S., 216. 


In City of Galena vs. Aéfy, 5 Wall, p. 705, a mandate wa: 
ment, and the relator 


sought to compel the levy of a tax to pay a juds 
demurred to the return, which stated zzter alia- 


money for the payment 
» pas sed under and in 
and that by that 


| _ 
lw OTrdimma4’nry 


vern 


lemut 


nition 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1380. 


No. 192. 


MICHAEL GORMLEY, APPELLANT, 
US. 


ALFRED CORNING CLARK. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. 


FILED OCTOBER 16, 1886. 


Vw Sen ~ 
wee a ee PR we ae — 


~. 


ne PES" = 
, 
a 


ao ~ 


es apr es 
pO ee» 


SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1589. 


No. 192. 


MICHAEL GORMLEY, APPELLANT, 
US. 


ALFRED CORNING CLARK. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
THE NORTHERN DISTRICT OF ILLINOIS. 


INDEX. 
P Original 
a Ee as eT Pee Le SO mE OR: ON ret nt EVN es fe MA ea eB ] 
Bond for costs.____.-_---_~- ia ale a al ep ee ae aa ET for eee ne siiaia a 
RET gene la Te el as 8 3 
Exhibit i Beed bond ice and Gormley to Richa trustee, 1 See 

- '  . Sa oe ae a ak eae ee 20 

Bb—Muap of Glencve and vicinity ._-- ~~ -- pidatatalede 24 
C—Ordinance of the village of Glencoe ___-.. ._-____- 25 
D—Ordinance of the village of Glencoe __...-.---. Le 25a 
Be irpiciein. dsnneds pecan nia tin. aye dite Sap eon aia Soin Sonceebaied maine VASY > 
Acceptance of service for rman 3. ESL LL OE ES IEE 25d 
PS 0 PRIOR oo onc ack ee anwe a 26 
waer ter Gemamorary tmunctios... .... 2... «126. s.-2-- reer 28 
[njunection writ a a a ia iaheet 24) 
Marshal’s return . iitaiats i tag eas fecal .| 
Appearance of Michael Gornley et “ lea aaa ed ST a P 33 
Demurrer of Michael and Eliza Gormley__---- ~~~ --~-~.. 34 
Order for publication of notice ik ie 38 
amending petition. —_- Sa a a ea aD 39 

on James N. Johnson, et war, to EE on sii en seen 39 
GestiGente ae geese metees:... .. .. 2 2. ennece poe eneeu. papas 4) 
Exhibit A—Notice -__ ~~~ a aS a a : ie 42 
Order granting leave to wiciebenn deena. ee A eee RE aN 3 
Answer of Michael and Bliza Gormiey ..... ....... ..........-...--- | 4 
Disclaimer of Morton and Kugenia M. Culver _._-_-.-__._-___-_-_-_-- 56 
Appearance of Sarah J. Condon -.--..--..-. ---------- pia ; aya) 
= 5 een sa a a aa DY 


Jupp & DeTWEILER, PRINTERS, WASHINGTON, JULY 25, 1889. 


FOR 


Print. 


ame ~e -- 


tC +1 <3 ™! we 


am 
— 


Samuel Daniels .~-~-- - 
Augustus H. Hovey -..--- -.- 
PE Ey a aise oe newsiotnews 
Porter N. Sherwood 
i 
Evidence before John I. Bennett, master 
Notice to take testimony —---~- 
Testimony of John L. Day 
Exhibit A (Day)—Record council me 
B (Day)-—Record council meeting, Jan. 2, 1882 


eting, Oct. 4, 1881 __. 


C (Day)—Record council meeting, Jan. 12, 1882___- ._-. 
D (Day)—Record council meeting, Jan. 
Kk (Day )—Record council meeting, Feb. 
F (Day )—People’s ticket ----...-.-~-.- 
Testimony of Free. Scuranem._..... .....- ...... 
John J. Westerfield_ 

Exhibit A (Westerfield)—Plat 
Testimony of Charles E. Browne 
Michael Gormley (recalled) 
Exhibit 1—U.S. patent to Marcus Gorml 
Testimony of James F. Dennis_----- 


Francis b. Law _- 
Chrtspepmer Lepman... ...........:. 
A. W. Fletcher -- 
Michael Gormley - Re tae ne 


Frank C. Smith (recalled) 


Judgment of appellate court in Gormley vs 
Testimony of Michael Gormley (recalled) 
Frank Schramm_-____- -_- 
Wm. H. Condon .......-. 
Win. H. Bradley 


Horace W. Cromwell -_-- 
Tax receipt, April 
Testimony of John L. Day (recalled) 

Morton Culver (recalled). 
Extract from record of Gormley vs. Day 


Prwecipe for writ of error____ 


Testimony of Michael Gormley (recalled) 
Charles E. Pope 

Master's certificates. ee i 

Stipulation as to time to take proofs, &c. ete 

Certified copy of ordinance village of Glencoe _. __. 


el k’s certitic nte 


Original. 


226 
230 
232 
243 
245 
255 
260 
260 
' 261 
278 
278 
PSO 
PRO 
281 
282 


*)\ ‘> 


fet (OAD 


29] 


502 a 


303 
304 
509 
312 
324 
326 
329 
331 
340 
348 
352 
Tite! 
360 
370 


379 


Print. 
120 


165 
166 
166 
167 
167 


173 


180 


180 
181 
185 
186 
194 
195 
198 
199 
204 
210 


215 


241 
242 
242 


245 


ALFRED CORNING CLARK. 


4 al , v , ‘ ** } * > ‘ ed ; > ? 
Chat ir } n lerived e to said premtses by descent 
> > } } : - , ‘ ‘ } ly ? 
tn! J } OFT) ~ T kd \ ra ( 4 rw »+' 4 Tt aw A \ is (LIC, Cio iq 
‘ 
, ’ , , . ’ ; sv? a ' i ad ° . 
=f} ’ estate mn O] poout { ry : ASN Von? petl- 
7 | | } . 1 . 
+ . ‘ . i i i + > } 
v7 [ im ' ‘ sOie ana ONIV Child ana Nelr-al-iaWw OL tis 
= ; > a ¥ 
> ‘ 4 . 
‘TI . . 7 , , } ft + , 
hot - +4? ; } +3? ’ P , ' ; e 
Aida “ald Edward { |arK erived fils tlltie lt} Tee STDC st 
‘ ‘ Sade { +) ar ae na > crt)t ‘ ; rwentyv-four 
‘ . { > LAS i‘ iii ie i t ? . clailta Cit’ i i) t V- ‘) ii 
> + . ] .* } } } 4 | } ij > 1 "4 
6%}, 0 Isive, DV trustees deed, dated september iUth, 19495, 
, , S| , . 7 % * | 
* +} i >? wy) t +, + ‘ } 
with other property from Adolph Loeb, trustee, to said Edware 
|. } I ] ly mA! cart | clad im ¢i 
Clark Wh1Cii Sal’l deed Was GQUuiVv a knowledged and recoraed Tih tii 
‘ . . . . , . ? +) 7 * 
4 + { . +> . ‘ - . 4 
Tt Ut I ier ~, ‘ Seam. i Salad ‘ OUTILY . tli at Scilla E iW al i { ‘ I ‘\ iit [ you 
ik. ] ] } . } : >» PE } — > 
=“ titie to said DbDIOCK NHnumobde!l three (3) and to tots numbers three 
" 4 ‘ j ce a } . 17 4 7 . 1+) ’ 
} iOul r yf ; ~ x ti eg . t 1) | a ana Wi i < La 1?) ~a«l (i 
’ . 7 . ’ T . , 
, j ey 7 ‘ + , : ; Y 
CK NUMveEer SIX f! DY quiteialmp i@ed Trom ASarah ov. Vondon, 
. ? ’ , , -) > 4 — . , . 7 ? 4 
. > . . > a 7 ‘ 
= i cf # VN if | (} ited J j 5188 isd é ’ tui if nih WV edaed ch ae re- 
; ’ 7 * ‘ a Ty? . ( | 
corded In the recorders othee of Cook county, illinois, August “Ut 
’ "7 ¢ ‘ | } ] . 4 } + ¢ , ? } . { 
LOG Viiich sald biocK three »yF and tots iast met ied Ih Sale 
’ , ’ , } . ~~ ; T , i = 733 
WIOCK SIX () Vere aiso Conveved 0 sald Sarah J. Gondon Dy (yUTt- 
- 7. 
, , * } } 
¥ . , > y } }i | j i . Fes 
ica ss (if ‘J ‘J i] Tot ‘ LION}: z hcit et] Mare ‘ — LT) Ger cA iif (itl . iic- 
oo ae ee 1 \ ) TQQ4 Sa 
| , . . ‘ wd 
knowledged said deed, being recorded March 31st, 1SS4, 1n sald _ re- 
corder s office 
a ? ‘ * . , . , % , 
, are tT} t = ? i> } ? 
Phat said Sarah J Condon acquire i Itie to sald DIOCK Nnumoder 
* ; * } ] i } | } + 7? % | > ] 
hres ) ‘ tr Istes <; cdleed iTOth Adolph (Jt i). l 1ste . (uted Ep 
— » 164} 1 . } a } | in lr art 13} mw i ; 
temoer ivUti PO*,O,AMUIV acKnowiedwged ali rpcoract lhisald recorders 
+}, . in cnn GON oe. oa : arr “d i [ | >t nf ] } 
oiice Septem ber JOthy 1S79. and re-recordét \ aren oiSl, LOO. 
" FET ; ; ) . } 1 | 
‘7 ‘ _— aA Rr + ryt? i 
Phat said Sarah J Condon acquired tit to sal iots num 
. . - ~~ ; } 7) 


date | Sep- 


7 \ | , ry? +7 | aol -| ‘ . 
S45, to sarah 3. ( ondon., duly cit Scibadaiad and ree 


a 
- 
v 
os 
? 
- 
+A 
a 
oe 
~ 
—— 
~ 
“ 
‘ p4 ‘ 
o 
— 
f 
co 
- 
~ 
. 
P 
/ 
——) 
- 
a 


] 

corded in said recorder’s office of Cook. county, [ilinois, September 
29th. IS79, and re-recorded March 31st. 1884; that said Adolph 
Loeb acquired his title to said blocks and] entioned by deed 
of trust. dated May 15th. 1S77. from Michnel Gormle eV and Eliza, 
his wife, Morton Culver and Eugenia M.. his wife, joining therein 
to convey other property to Sil | , 
sald I: St-0 entioned lloeks A} nal lots. ‘i COpPV ot whi - Is fiereto iat- 

mn: irked E x | it AS wi ich 


deat part of t his petitior 
fic eof said ¢ iol 


sid LTust deed Wis dulv 1" -corded i?) thet rec corder’ rae 
county on May 18, 1877. 

Your petitioner further attaches ty this netition and maken hia 
same a part thereof a copy, marked Exhibit “ B,” of the plat of said 
Gormley 's — Pas oe . at wus made by said Michael 
Gormley March 11, 1874, and duly acknowledged and recorded in 
the canon office of Cook county, Illinois, March 11, 1874, in 
book 7 of Plats, ie Oty 

That said Nici ae] (;ormiev acquired his title In f ¢24 simple abso 
to said blocks and lots in Gormley s Addition, herein rr l, by 


warranty deed, dated May 4th, 1861, from Marcus Gormley and Mary 


} } ‘ } . aon > | 5 : 
Crormleyv. tils wife. to sald + mee dae gaan ad ate ce 
Quarter of section seven (4), 10 Iractional Lowhsiilp: forty two 


(2) north, range thirteen (15) east, of the third principal 


uthwest quarter (}) of 
‘4 
| States of America, dated 


ut 


, 
(*¢pt] 


t 


RNING CLARA 


' led said blocks 
d- which said deed 
me Stl ISO] that sald 


Hod prope rtiy ; which 


1S45. in said recorder’s 


honors that on Oct. Sth 
nty. Illinois. contained 


showed thy title and re- 


eribed as belonging to 
il ‘ j 74 Pd 


rs that said Michael 
value thre prope rty ot 
ISS]. procured to be 
of the said vill 
reto attached, marked 
petitioner Is lmformed, 


age of 


nhance the value of his, 


| ordinance said coun- 


reet and Biull street, as 


thy part ol the sd 
between your peti- 
e (9) and forming the 
ms avenue to ten lots 
(10) lots on the north 


Iring the salability and 


ind nine (), said 

ind after its passage 
vas duly posted anda 
rmley, and, to further 
rht (8) and nine (9), 


unty, Illinois, October 


petitioner is informed. 


rs that said Nic hael 


uary, 1852, procured by 
yall pire Ot (;lencoe. ly 


| eouncil that he was 
. —+#Be 

| by said ordinance, 

el) is hereto attached 


ereby it was Intended 


ween trrove street and 


' 
een Valley street and 


y street and Pruatrie 
Monroe avenue, 


Adams avenue and 
Adams avenue and 
ivenue and Jackson 

| Jackson ave nue, 


and after its pus- 


al 


MICHAEL GORMLEY VS. ALFRED CORNING CLARK. D 
sage and posting ten days. Said streets so sought to be vacated by 
said ordinance completely encircle and surround the land of your 
petitioner, and if the said — were thus vacated petitioner’s land would 
be completely surrounded by said vacated streets, completely cutting 
off all ingress and egress to petitioner’s property. 

Your petitioner further shows unto your honors that said council, 
on or about January 12th, 1882, at a special meeting of said council, 
having ascertained that said re presentations by said Michael Gorm- 
ley were false and untrue, the said council reconsidered the passing 
of said ordinance last mentioned and rescinded and annulled the 
same. 

That said council, to. cover any possible irregularity in calling 
said special meeting held on January 12, 1882, again, on the 24th 
day of January, 1882, reconsidered said passing of said ordinance of 
January 3rd, 1882, and on said 24th day of January, 1882, again 
duly annulled and rescinded said ordinance so passed January “3rd 
1882. : 

Your petitioner further shows unto your honors that the council 
of said village of Glencoe, on or about February 7th, 1882, 
10 passed another ordinance, in and by which said ordinance 
said council enacted that any and all ordinances heretofore 
passed by said council vacating any streets or parts of streets in said 
Gormley’s Addition to Glencoe or purporting so to do were thereby 
repealed, and all the streets and parts of streets shown in the first 
and original recorded plat, being the plat heretofore mentioned, 
marked Exhibit “ B,” were thereby declared to be public streets - 
which said last-mentioned ordinance was duly published by duly 
posting the same, and a duly certified copy thereof on February 12th, 
1882, duly recorded in the said recorder’s office of Cook county, 
Illinois. 

Your petitioner further shows unto your honors that said John 
L.. Day, one of the defendants herein, never posted said ordinance of 
January 8rd, 1882, but that said Michael Gormley, one of the de- 
fendants herein, on or about January 14th, 1882, demanded a certi- 
fied copy of si aid ordinance of January ord, 1882, intending to record 
the same in the recorder’s office of Cook county “Tilinois, and thereby 
cloud and damage the title to your petitioner's said lands owned by 
him and render said blocks worthless for all purposes of sale or use. 

That said Day refused to furnish such copy unless he included 
therein a copy of the proceedings of said council rescindimg said or- 

dinance of January Srd, 1882. 
1] Your petitioner “shows unto your honors that thereupon 

and thereafter said Michael Gormley himself copied the ordi- 
nance so passed January 38rd, 1582, and caused the said copy so by 
hin made to be recorded in said recorder’s office of Cook county, 
[llinois, attaching thereto an affidavit by said Michael Gormley that 
the same was a true copy, and that it had been posted up in three 
of the most public places in said village on January 24, ’82, within 
thirty days after its passage, said Michael Gormley causing said 
copy to be so recorded to cloud and damage the title to the blocks 


ALFRED CORNING CLARK 
ner and destroying the 


t our honors that to further 
r the market Value oft sald 


mpefLitioner. ana ce obtain il copy of 


2 to record thie Sathle thi the re- 
Illinois, said Michael Gormley filed 
f Cook county, Illinois, setting forth 
January Ord, 18S2,and praying that 
dered and compelled to furnish him 
that thereupon a writ Of SUMMONS 
tpt) sud Day, and he there- 
DeLILIon cle nyvilige Lia right of sald 
damus, and said Gormley filed 

ver; that thereupon such proceed- 


.ot said superior court said 


nad evict nce. both oral and docu- 


oth parties to.such controversy, 


| consideration of said court, a jury 
hae parti ; to said controversy, 
found the issues in said cause for the said 
ft man lamus Was refused 


Gormley prayed an appeal from the 
rt to the appellate court of Illinois, for 
ald cb}? ] eal was allowed on filing his 
ff S200.00> which said bond was filed 


' nto your honors that such pro- 
that on the Sth day of March, 1882, a 
' lings in said superior court was 


i] said cause, at the March term ot 
ISS2, having been duly argued by 
loment and consideration 

of said uperior court was duly 

tified in all respects; which said judg- 
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do and binding Upon all parti s to 
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rther shows unto your honors that 
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by your petitioner, and said streets and parts thereof so sought to 
be vacated, is in possession of and claims to have rights in the s same, 
noel y purposes sand threatens to keep possession thereof. 

Your petitioner further shows unto your honors that said council 
had no right to pass such ordinances of October 4th, 1881, or Janu- 
ary 3rd, 1882 , nor said Day to furnish, as requested as aforesaid, a 

certified copy of the same, and that neither said council nor 
14 its successors in office have any right toenact any such simi- 

lar ordinance so sought to be procured to be passed by said 
Michael Gormley as aforesaid, and that said Day had no right to 
furnish any copy of said ordinance of January 3rd, 1882, nor of said 
ordinance of October 4th, 1881, and that ne ‘ither he nor his suc- 
cessor in office has any right to furnish any copy of such ordinance, 
the passage of which is about to be sought to be procured by said 
Michael Gormley ; that the said ordinances of vacation heretofore 
herein mentioned are utterly null and void, and that said ordinances 
and the record of the copies thereof recorded in said county are a 
cloud on the title to the lands of your petitioner so hereinbefore set 
out. 

Your petitioner further shows unto your honors that he fears that 
said Michael Gormley, by himself or agents, will procure by the 
present council of the village of Glencoe or its successors in office 
the passage of an ordinance or ordinances vacating said streets or 
some portion heretofore herein mentioned as vac ated, and will pro- 
cure from said clerk or his successor in office a duly certified copy 
of such vacation ordinance so to be passed and will record the same 
in said recorder’s office of Cook county, Illinois, unless restrained by 
an injunction of this court, and thus cloud the title of the lots and 
blocks mentioned so as aforesaid and owned by vour petitioner and 
diminish and destroy the market value thereof. 

Your petitioner further shows unto your honors that It is 

15 the common report and rumor in said village of Glencoe that 

said Michael Gormley and his friends are striving to procure 

the election of members of the couneil of said village at the election 

to be held on the Ist Tuesday in April next who will pass and enact 

such ordinance and ordinances of vacation so to be sought to be pro- 

cured to be passed by said Michael Gormley, and it is the current 

report, talk, and rumor in said village that the said election will 

turn largely upon the issue of passing or not passing such ordinance 
or ordinances of vacation. 

Your petitioner further shows unto your honors that the defend- 
ants, Michael Gormley, Eliza Gormley, Morton Culver, Eugenia M. 
Culver, James N. Johnson, Eloisa Johnson, Daniel J. Hubbard, 
Adolph Loeb, trustee; James Bolton, successor in trust; Sarah J. 
Condon, Lyman Baird, trustee; William H. Bradley and Lewis H. 
Boutell, successors 1n trust, have claimed or now claim some interest 
in and to said lots and blocks owned by your petitioner, as before 
mentioned, by conveyance since October 8 and 9, 1871, or otherwise, 
or have joined in deeds conveying part or the whole of said premises 
of your petitioner since Oct. 8 and 9, 1871, but such interest, if any, 
is subordinate and subject to the title of your vetitioner as aforesaid. 
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To the end, therefore, that. the said 


lf Village of Glencoe, John Nutt, James 5. 
Dennis, Augustus H. Hovey, Frank M. 


, 


G. Legare, George G. Hamilton, John L. Day, 


ra Gormley, Morton Culver, Eugenia M. Culver, 
Eloisa Johnson, Daniel J. Hubbard, Adolph 
Bolton. successor in trust; Sarah J. Condon, 

William H. Bradley and Lewis H. Boutell, 


ind all whom it may concern, who are hereby 


1t to this petition, may, if they can, show why 
d not have the relief hereby prayed, and may, 
nd utmost of their several and respective re- 
ition, and belief, full, true, direct, and perfect 
| singular the matters and things hereinbe- 


reed. but not under oath, their respective oaths 


nees of January 3rd, 1882, and October 4th, 
’ ) 


thereof, so as aforesaid recorded in the record- 
inty, [llinois, be declared null and void and no 


the final hearing of this cause a decree may 
| d establishing in your petitioner in fee 
and clear of all liens and encum branes what- 


tid lots and blocks so aforesaid mentioned as 


} 


oner; that in and by such decree the United 
the northern district of Illinois be ordered 
aid Michael Gormley, his agents and 


ther persons whatsoever, from the possession 


| bloeks so owned by your petitioner and 
sion of the same your petitioner and his 


the said defendants The Village of Glencoe, the 


S. Dennis, Augustus H. Hovey, Frank M. 
Legare, George G. Hamilton, members of the 


, 


ind all of them, and their suecessorsiin office, may 


by the writ of injunction of this hon- 


the further order of this court, from enacting and 


or ordinances vacating any street or streets 
LS next adjoining the sald lots and blocks SO 
is owned by your petitioner without the con- 
or his future grantee or grantees, 1f any, or 
streets the vacation of which will prevent in- 


from to the lots and blocks mentioned as owned 


oresaid without the consent of your pe- 


ture grantee or grantees, if any; that the said 


successor in office may be likewise and in like 


nd prohibited from furnishing any copy of any 


nances the passage of which 1s hereby prayed 


(rormiley, his agents, attorneys, and _ solicit- 
ind in like manner prohibited and restrained 
| village or such council members thereof, 


ie 


ee ioe 


o 


~4 


i ee 
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their or its successors in office, for the passage of such ordi- 
18 nance or ordinances the passage of which is hereby asked to 

be restrained and prohibited, and from procuring the passage 
of such ordinance or ordinances or from recording in the recorder’s 
office of Cook county, I}linois, any copy or copies of any such ordi- 
nance or ordinances. 

That at the final hearing of this cause said iniiel so prayed 
for be made perpetual 

May it please your honors to grant unto your petitioner the writ 
of injunction, issuing out of and under the seal of this honorable 
court, to be directed to said defendants to this petition and to their 
counsel, attorneys, solicitors, and agents, therein and thereby com- 
manding and strictly enjoining said defendants and their respective 
counselors, attorneys, solicitors, and agents, in manner aforesaid ; 
and may it please your honors to grant unto your petitioner the 
writ of subpcena, issuing out of and under the seal of this honorable 
court, to be directed to tlhe marshal of this district, directing and 
commanding him that he summon the said defendants, The Vil- 
lage of Glencoe, John Nutt, James 8. Dennis, Augustus II. Hovey, 

OE San oe era Krank M. Van Etten, George G. Legare, George 
Fa Rig Aa G. Hamilton, John L. Day, Michael Gormley, 
“ Hamilton’ to “Hall. Eliza Gormley, Morton Culver, Eugenia M. 

Culver, James N. Johnson, Eloisa Johnson, 
Daniel J. Hubbard, Adolph Loeb, trustee; James Bolton, successor 
in trust; Sarah J. Condon, Lyman Baird, trustee; William H. 
Bradley and Lewis H. Boutell, successors 1n trust, and all whom it 
may concern— 
19 That they and each of them be and appear before this hon- 
orable court, at a time to be therein fixed, at the court-house, 
in the northern district of Illinois, to make answer to this petition 
and to perform and abide the orders and decrees of this court. 

And your petitioner prays for such other and further relief as to 
equity and good conscience appertains and as to your honors shall 
seem meet; and your petitioner will ever pray, Xe. 

ALFRED CORNING CLARK, 
By THOS. E. PATTERSON, //is Agent. 

McCOY, POPE & McCOY, 

Solicitors Jor Pe titzoner. 


UniITED STATES OF AMERICA, | ___ 

y . . - . . > SS 

Northern District of Illinois, | 

Frank C. Smith, having been duly sworn, doth depose and say 
that he has read the foregoing petition, and that the same is true 


except as to facts therein stated on information and belief, and as to 


these he believes it to be true; that he is an agent of petitioner and 


makes this affidavit for and on his behalf. 
FRANK C. SMITIL. 
Subscribed and sworn to before me this 5lst day of March, 1884. 
Kk. A. DRUMMOND, 
LU. S. Com’r. 
2—12 
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Exuipir A.” 


ndenture, made this fifteenth’ day of May, in the year of 
Lord one thousand eight bundred and seventy -seven (1877), 
» Morton Culver and Eugenia M., his wife, and Michael 
formiey and Eliza, his wife, of Glencoe, in the county of Cook and 
tate of Illinois, party of the first part, and Adolph Loeb, of the 
, of Chicago, county of Cook, and State of Illinois, party of the 
ond part, as trustee, as hereinafter specified (and in ease of the 
th, absence, or removal from said county of Cook, refusal or in- 
ity to act of said party of the second part, then James Bolton, 
deity of Chicago, shall be, and he is hereby, appointed and 
ide successor In trust to said party of the second part under this 
eed for the uses and purposes hereinafter expressed, with the same 


power and authority of said trustee), witnesseth: 


~~ 


, 7 
; 


That whereas the said Morton Culver and Michael Gormley are 
istly indebted to ——- —— in the sum of ten thousand dollars, 
ecured to be paid by their one certain promissory note, bearing 

date herewith, payable to the order of themselves and by 
on indorsed, and dne three (0) years after date, for the sum of ten 

uusand (810,000) dollars, with interest at the rate of nine (9%) 
er cent. per annum, pavable semi-annually, the several semi-an- 

interest installments being evidenced and secured by their six 
tes of even date herewith, payable to the order of themselves and 
them ——, and due respectively in six (6), twelve (12), eigh- 

n (15), twenty-four, (24), thirty (80), and thirty-six (36) months 


ifter date, for the sum of four hundred and _ fifty ($450.00) dollars 


h, with interest at the rate of ten per cent. per annum after due, 


ind pavable at the Chemical National Bank of New York ; 


ind whereas the said party of the first part are desirous of secur- 
he prompt and full payment of said promissory notes and in- 


erest that may acerue thereon, in whose hands soever the same 


Now, therefore, the said party of the first part, in consideration 


of the premises and for the purposes aforesaid, and in the further con- 


deration of one dollar to them in hand paid by the said party of 
second part, the receipt whereof is hereby confessed, have and 
» hereby grant, bargain, sell, and convey unto the said party of the 


second part, his successor in trust aforesaid, and his and their heirs 


? 


nd assigns, all the following-described lands and premises situate 


n the town of New Trier, county of Cook, and State of Ilh- 
nois, to wit: All of blocks number three (3), four (4), five (5), eight 


S), nine (9), ten (10), eleven (11), twelve (12), thirteen (138), fourteen 


(14), fifteen (15), sixteen (16), seventeen (17), eighteen (18), nineteen 


19%), twenty (20), twenty-one (21), twenty-two (22), twenty-three (23), 
ndtwenty-f wir (24), and lots number-threeto twenty. two (3-22), both 
elusive, in block number SIN (6), all in Gormlevy’s Addition to Glen- 
oe: also lots number one (1), two (2), three (3), four (4), five (5), six 

fifteen (15), sixteen 16), nineteen (19), twenty (20), twenty-one 


21), and twenty-two (22), in block number two (2), and all of block 


PE ALOE SGT LAS Res al. ata leas et. gees 


? TEP eee cee ne 


PT eh ae ation aoe 


Soest 
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number three (8) and lots number- one to sixteen (1-16), both in- 

clusive, in block number six (6), all in Culver and Jolinson’s 
2 Addition to Glencoe, Cook county, Illinois; to have and _ to 

hold the same, together with all and singular the tenements, 
hereditaments, priv ileges, and appurtenances thereunto be ‘longing, 
to the said par ty of the second part, his successor in trust aforesaid, 
and. his heirs and their heirs and assigns, forever; 1n trust, never- 
theless, that in case of default in the payment of the said promis- 
sory notes or either of them or any part thereof according to the 
tenor and effect of said notes, or in case of waste or non-payment 
of taxes or assessments, or neglect to procure or renew insurance as 
hereinafter provided, or in case of the breach of any of the cove- 
nants or agreements sollte mentioned, then and from thenceforth it 
shall be lawful for the said party of the second part or lis successor 
in trust, on application of the legal holder of said promissory notes 
or eitherof them, to enter upon, possess, hold, and enjoy the above- 
granted premises, and either with or without such entry to sell and 
dispose of said premises hereby granted, and all right, title, benefit, 
and equity of redemption of said party of the first part, their heirs 
and assigns, therein, at public auction, at the north door of the 
Chamber of Commerce, in the city of Chicago, in the State of Ihi- 
nois, or on said premises, or on such place as may be specified in 
the notice of such sale, for the highest and best price the same will 
bring in cash, thirty days’ previous notice of such sale having been 
given by public ation once in each week for four successive weeks 
in the Chicago Legal News, or in any newspaper at that time pub- 
lished in said city of Chicago, and to make, execute, and deliver to 
the purchaser or purchasers at such sale good and sufficient deed ot 
deeds of conveyance for the premises sold, and out of the proceeds or 
avails of such sale and the purchase-money paid thereon, after first 
paying ali costs of advertising, sale, and conveyance, including the 
reasonable fees and commissions of said party of the second part, 
attorney’s fees, and all other expenses of this trust, including all 
moneys advanced for insurance, taxes, and other liens or assess- 
ments, with interest thereon at ten percent. perannum, then to pay the 
principal of said notes, whether due and payable by the terms thereof 
or not, and interest on said notes up to the time of such sale, ren- 
dering the overplus (if any) unto the said party of the first part, 
their legal representatives or assigns, on reasonable request; and it 
shall not be obligatory upon the purchaser or purchasers at any 
such sale to see to the application of the purchase-money; which 
sale or sales so made shall be a perpetual bar, both in law and 
equity, against the said party of the first part, their heirs and as- 
signs, and all other persons claiming the premises aforesaid or any 
part thereof by, from, through, or under said party of the first part 
or any of them. 

And in case of a foreclosure of this trust deed, as provided by sec- 
tion thirteen of an act of the General Assembly of. the State of: 
Illinois, entitled “An act to revise the law in relation to mortgages 
of real and pe rsonal property,’ approved March 26th, 1574, or under 
any law of this State, upon default and application made to the 
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aid a arty of the second part or his successor in trust as aforesaid, by 
any cestui que trust under this deed, it shall and may be lawful ‘for 
the s id party of the second part, in his own name or otherwise, by 
suit in any court of competent jurisdiction, to obtain a decree for 
the sale and conveyance of the whole or any part of said premises 
for the purposes herein specified by said p: irty of the second part as 
such trustee or as special commissioner under order of court, 
and out of the proceeds of any such sale to first pay the costs of 
such suit, including his reasonable charges as attorney and solicitor 
therein, in addition to and besides the costs of advertising, sale, con- 
veyance, and moneys advanced, with interest, as above provided, 
and also all attorneys’ fees incurred by the legal holder of said notes 
on behalf of the collection thereof, by sale or otherwise, then to pay 
the amount found by the court to be due and payable upon the in- 
debtedness aforesaid ; and in case of any suit or proceeding at law 
or in equity wherein said party of the second part shall be made a 
party by reason of his trusteeship under this deed he shall be al- 
lowed and paid his reasonable costs, charges, attorney’s and _ solic- 
itor’s fees in such suit or proceeding by said party of the first part, 
and the same shall be a further charge and lien upon said premises 
under this deed, to be paid out of the proceeds of sale thereof, if 
not otherwise paid by said party of the first part. 
And in case of the appointment by any court of a new trustee to 


execute the trust hereby created the sum of two hundred ,°°, dol- 


lars for the attorney’s or solicitor’s fee of the petitioner in such pro- 
ceeding and all other expenses of such appointment and the exe- 
cution of said trust shail be allowed and taken from the proceeds of 
the sale of said premises. 
22 And in consideration of the money paid as aforesaid to the 
said party of the first part, and in order to create a first hen 
and incumbranee on said premises under this deed for the purposes 
loresaid, and to carry out the foregoing specific application of the 
proceeds of any sale that may be made by virtue hereof, the said 
party of the first part do hereby release and waive all right under 
ind br netit of the exemption and homestead laws of the State of 
illinois in and to the lands and premises aforesaid and the proceeds 
ile thereof, and agree to surrender up possession thereof to the 
purchaser or purchasers at such sale peaceably on demand. 


And thi aid _— of the second part, with or without readvertis- 
ng, 1s here by ithorized ‘and empowere 1 to postpone Or adjourn sald 
irom time to time at his discretion, and also to sell the said 
inises entire, without division, or in parcels, as he may prefer or 


\nd the said Morton Culver and Michael Gormley, for themselves 
| their heirs, executors, administrators, covenant and agree to and 


the said }) rly Ol na St cond part, lis successor in trust herein- 
named and thr * assigns, that at the time of the ensealing 

ind delivery of these nse they are well seized of said premises 
simple, and have good right, full power, and lawful authority 

to vrant, bargain, and sell the same in manner and form as aforesaid : 


3 ; +} , : ‘ . ‘ 1? ] . ‘ . -_ i] } . . : 
lat the Same are Iree and clear of all liens and iIncumbrances what- 
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ee 
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soever; that the said party of the first part will in due season pay all 
taxes and assessments on said premises, and exhibit once a year, on 
demand, receipts of the proper persons to said party of the second 
part showing payment thereof until the indebtedness aforesaid shall 
be fully paid, and will keep all buildings that may at any time be> 
on said premises during the continuance of said indebtedness in- 
sured in such com, any or companies as the holder or hoiders of said 
notes may from time to time direct for such sum or sums as such 
company or companies will insure for, not to exceed the amount of 
said indebtedness, except at the option of said party of the first part, 
and will assign, with proper consent of the insurers, the policy or 
policies of insurance to said party of the second part as further se- 
curity for the indebtedness aforesaid; and in case of the refusal or 
neglect of said party of the first part or either of them thus to insure 
or assign the policies of insurance or to pay taxes said party of the 
second part or his successor in trust or the holder of said notes or 
either of them may procure such insurance or pay such taxes, and 
all moneys thus paid, with interest thereon at ten per cent. per an- 
num, shall become so much additional indebtedness secured by this 
deed of trust and to be paid out of the proceeds of sale of the lands 
and premises aforesaid, if not otherwise paid by said party of the 
first part. | 

Upon maturity of the within-named indebtedness the owner of 
any lot or lots included in the property hereinbefore conveyed may 
have the same released from this deed of trust upon payment on ac- 
count of said indebtedness at the rate of twenty-five ($25.00) dollars 
per lot and all accrued and unpaid interest on said amount of twenty- 
five dollars. 

In case of full payment of all the indebtedness aforesaid prior to 
any sale of the lands and premises above described or any part 
thereof and a performance of the covenants and agreements herein 
made to be performed by the said party of the first part, then a re- 
conveyance to be made to the said party of the first part, their heirs 
or assigns, at their expense; and in case any notice of sale of said 
premises or any part thereof shall be published, and the said in- 
debtedness shall be paid after any such publication and before sale, 
the said party of the first part shall‘pay for such publication, and 
also attorney’s and trustee’s fees for services and all expenses therein 
to the date of such payment. 

And it is stipulated and agreed that in case of default in any of 
said payments of principal or interest, according to the tenor and 
effect of said promissory note- aforesaid or either of them or any 
part thereof, or of a breach of any of the covenants or agreements 
herein by the party of the first part, their executors, administrators, 
or assigns, then and in that case the whole of said principal sum 
hereby secured and the interest thereon to the time of sale may at 
once, at the option (without notice thereof to said party of the first 
part, their heirs, assigns, or legal representatives) of the legal holder 
thereof, become due and payable and the said premises be sold in 
the manner and with the same effect as if the said indebtedness had 
matured. 


—— 
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And said party of the first part, for themselves and their heirs 
and assigns, do further covenant and agree to and with said party of 
the second part, his successor in trust aforesaid and his heirs and 
their assigns, that in case of a sule and conveyance as aforesaid of 
said premises any deed or deeds of conveyance made in pursuance 
of such sale shall be prima facia evidence of the due compliance 
with and performance of the terms, conditions, and requirements of 
this deed of trust by the party of the second part or his successor 
in trust aforesaid in advertising and making such sale and convey- 
anee, to the extent of the recitals contained in such deed or deeds. 

In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 


MICHAEL GORMLEY. — [seau.. 


ELIZA GORMLEY. SEAL. 
MORTON CULVER. SEAL. | 


EUGENIA M. CULVER. [SEAL | 


Signed, sealed, and delivered in presence. of— 


ee em 


‘23 | Endorsed :] 22552. Deed of trust. Morton Culver and 
wife and Michael Gormley & wf. to Adolph Loeb. For use 
——. State of Illinois.county of Cook,ss: No.1385,484. Thisinstru- 
ment was filed for record in the recorder’s oftice of Cook county 
aforesaid on the 18th day of May, A. D. 1877, at 3 o’clock p.m., and 
recorded in Book 758 of Records, on page 282. Jas. W. Brockway, 
recorder. A. Loeb & Bro., financial agents, Chicago, Illinois. 


The premises securing the notes herein described were sold tliis 
day, pursuant to notice, for the aggregate sum of eight thousand 
ely 


glit hundred and forty-eight ;°,°, dollars, to the following parties 
and for the respective sums, to wit: 


To ATEN RON NE EIT ee NF SIT Fe Ce $6,711 ae 

OP me de iii iad alt ia 600 — 
Fie a er a TM PL ONO NTU REM foe Daw TENe 657 50 
Ww. i. Stupoings for..... ...-. iinheiaaiieieiiiiiandaa ie. 785 © 
A. H. Hovey ay sivas ealbieegea nie lated ta acto 95 


$8,848 50 


Chicago, September 10th, 1878. 


STATE OF ILLINOIs, | _. 
' — > 8s: 
County of Cook, | 
[, Nelson Culver, a notary public in and for the said county, in 
the State aforesaid, do hereby certify that Morton Culver and Eugenia 
M. Culver, his wife, and Michael Gormley and 
Nelson Culver, No- Eliza Gormley, his wife, personally known to 
tarial Seal, Cook me to be the same bersons whose names are 
County, Illinois. subscribed to the foregoing instrument, ap- 
peared before me this day In person and ac- 


sagas 4 


-_ 


* 
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knowledged that they signed, sealed,and delivered the said instrument 
as their free and voluntary act for the uses and purposes therein 
set forth, including the release and waiver of the right of homestead. 

Given under my hand and notarial seal this eighteenth day of 
May, A. D. 1877. 


NELSON CULVER, 
Notary Public. 


(Here follows map marked p. 24.) 


25 ExHIBIT “CC.” 


Be it ordained by the council of the village of Glencoe: 

Sec. 1. That Adams avenue, between Grove street and Bluff street, 
in Gormley’s Addition to Glencoe, as recorded March 11th, 1574, in 
Book 7 of Plats, page 36, be, and the same is hereby, vacated. 

_ rin oe 4 m e , . . ‘ . 

Sec. 2. That this ordinance shall take effect and be in force from 
and after its passage and posting 10 days. 


25a Exureit “ D.” 


Section I. That the following streets and parts of streets as laid 
out on a plat entitled Gormley’s Addition to Glencoe, being a sub- 
division of the southwest quarter of section seven and the west half 
of the northeast quarter of the northwest quarter of section eighteen, 
being all in township forty-two, range thirteen, in Cook county and 
State of Illinois, and filed for record in the recorder’s office of Cook 
county and State of Illinois, March 11th, 1874, in Book Seven of 
Plats, page thirty-six : 

1. Washington avenue between Grove street and Bluff street, and 
Washington avenue between Valley street and Prairie street. 

2. Adams avenue, between Valley street and Prairie street. 

3. Jefferson avenue. 

4. Madison avenue. 

5. Monroe avenue. 

6. Jackson avenue. | 

7. Bluff street, between Adams avenue and Jackson avenue. 

8. Valley street, between Adams avenue and Jackson avenue. 

9. Wood street, between South avenue and Jackson avenue. 

10. Prairie street, between South avenue and Jackson ave- 
25b nue, be, and the same is [are], vacated. 

SeeTion 2. That this ordinance shall take effect and be in 
force from and after its passage and posting ten days. 


Endorsed: Filed Mar. 51, 1884. Wm. H. Bradley, clerk. 


On the same day, to wit, on the 31st day of March, 1884, there 
issued out of said clerk’s office a writ of subpena in said entitled 
cause; which said writ, together with the return of the marshal 
thereto attached, are in the words and figures following, to wit: 
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STATES OF AMERICA, 


he , : . a. 
A rhhern District oO} [llinovs, j 
ted States of America to the Village of Glencoe, John Nutt, 
~ Pennis, Augustus H. Hovey, Frank M. Van KEtten, 


(;. Ligare, and George G. Hamilton, all members of the 


f said Village of (;lencoe: John L.. Day, clerk of said vil- 
ve Michael Gormley, Eliza Gormley, Morton Culver, Eugene 
Ml’ Culver. James N. Johnson, and Eloisa Johnson, Daniel J. 
it rd: Adolph Loeb, trustee : James Bolton, successor in trust ; 
- | Condon; Lyman Baird, trustee; William H. Bradley 


wis H. Boutell, successors in trust, Greeting : 
; ind every of you that you appear before our 
ur circuit court of the United States of America for the 

-thern district of Illinois, at Chicago, in said district, on the first 
M y in the month of May next, to answer the bill of complaint 

| Cérning Clark, this d: ay filed in the clerk’s office of said 
49 or 4 Chie ro, then and there to recelve and abide 
gm nt and deeree as shall then or thereafter be made, 
f judgment being pronounced against you by default. 
rsh: al of the n orthe rn district of Illinois to execute. 

W itness the Hon. Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States of America, at 
Chieago aforesaid, this 3lst day of March, in the year of 
our Lord one thousand eight hundred and eighty -four, 
ind of our Independence the 108th year. 


| WM. H. BRADLEY, Clerk. 


. 7 ' | ; ‘ 
’ ti YOu { 


Vi EMORANI tag above-named defendants are notified that 

ch of them shall enter their appearance in the 
of sa! 7 court, at Chicago aforesaid, on or before the day 
the above writ is returnable the complainant’s bill will be 
them as confessed, and adecree entered accordingly. 


WM. H. BRADLEY, Clerk. 


[ hereby accept service for the within-named Sarah J. 


WM. H. CONDON, 
Her Attorney. 


Special Deputy’s Return. 


» STATES OF AMERICA, | 
Northern District of [llinois, j sid 
Know all men by these presents that I have appointed and by 
presents do appoint Geo. N. Jones my true and lawful deputy 


ute the annexed writ, Alfred C. Clark vs. The Village of Glen- 


; : 


-t al., and to make return of the execution thereof according to 


A. M. JONES, | 
( S. Marshal for the Northern Distrig of Illinois. [SEAT. ] 


Unitep States OF AMERICA, ) 


MICHAEL GORMLEY VS. ALFRED CORNING CLARK. 17 


I have served the annexed writ in the following manner, to wit: 
Upon John Nutt, James 8. Dennis, Augustus I. Hov ey, Frank 
M. Van Etlen, and George G. Ligare, members of the council of the 
village of Glencoe ; John L. Day, clerk of said village of Glencoe, 
and Morton Culv er, within named, by delivering to each of them 
a true copy of the same on the Sist day of March, A. D. 1884; also 
upon the village of Glencoe by delivering a true copy hereof to 
George G. Ligare, president of the council of said vill: age of Glencoe, 
on the 3lst day of March, 1884; also upon Eugenia M. Culver by 
leaving a true copy for her at her usual place of abode, with Mor- 
ton Culver, on the 5lst day of March, A. D.1884; also upon Michael 
Gormley and Granville D. Hall (called in this writ George S. Ham- 
ilton), said George G. Hall being a member of the council of the 
village of Glencoe, on the Ist day of April, A. D. 1884; Daniel J. 
Hubbard on the 14th day of Apmil, A. D. 1884; Lyman 
27 Baird, trustee, on the 15th day of April, A. D. 1884; James 
Bolton, successor in trust,on the 17th day of April, A. D. 
1884; William H. Bradley and Louis H. Boutelle, successors in 
trust, on the 8th day of April, A. D. 1884; Adolph Loeb, trustee, on 
the 15th day of April, A. D. 1884; [liza Gormley, on the ord day 
of May, A. D. 1884, by delivering to each of them a true copy thereof 
on the above-mentioned days; also upon Sarah J. Condon by de- 
livering a true copy thereof to Wm. H. Condon, her attorney-in-fact, 
and by his acceptance of service hereon endorsed. 
I did not serve the other defendants therein named, being unable 
to find — within my district. 
A. M. JONES, 
United States Marshal, 
By GEO. N. JONES, 
Special Deputy. 


y ‘ ° ‘ ° > S$ : 
Northern District of Illinois, § 

Geo. N. Jones, being duly sworn, deposes and says that he served 
the annexed writ as stated in the foregoing return, and that the ex- 
pense returned by him in addition to the fees was ac ‘tually incurred, 


and that the same is according to law. 
GEO. N. JONES. 


Subscribed and sworn to before me this 16 day of June, A. D. 
1884. 
[SEAL. } SAMUEL C. HAYES, 
Notary Public. 


(Endorsed :) Filed June 17th, 1884. Wm. H. Bradley, cl’k. 
28 On the same day, to wit, on the thirty-first day of March, 
in the adjourned March term of said court, 1884, in the record 
of the proceedings thereof in said entitled cause, before Hon. Ro- 


manzo Bunn, district judge, is the following entry, to wit: 


o—192 
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Order. 


ALFRED CORNING CLARK 
Us. >In Chancery. 
Tuner VILLAGE OF GLENCOE ef al. 


And now comes the petitioner in said cause, by McCoy, Pope and 
MeCoy, his solicitors, and the defendants, The Village of Glencoe, 
Join Nutt, James 8. Dennis, Augustus H. Hovey, Frank M. Van 
Etten, George G. Legare, George G. Hamilton, and John L. Day, by 
N. FF. Fiteh, their solicitor; and the court having read the petition, 
on motion of petitioner’s solicitors, it is ordered that a temporary 
njunction issue in said cause against said defendants mentioned in 
said order, in accordance with the prayer of said petition, until 
further order of the court 


On the same day, to wit, on the 31st day of March, 1884, there 1s- 
sued out of said clerk’s office a writ of injunction in said entitled 
ause: which said writ, together with the return of the marshal 
tnereto attached, are in the words and figures following, to wit: 


29 Injunction Writ. 


Cireuit Court of the United States of America, Northern District of 
Illinois, ss. 


The United States of America to the Village of Glencoe, John Nutt 
James S. Dennis, Augustus H. Hovey, Frank M. Van Etten, George 
G. Ligare, George G. Hamilton, and John L. Day, and to your coun- 
selors, attorneys, solicitors, trustees, and agents, and to each and 
every of them, Greeting: 
Whereas it hath been represented to the judges of our circuit 
mart of the Lniced States for the northern district of Illinois, in 
chancery sitting, on the part of Alfred Corning Clark, complainant, 
. his certain bill of complaint exhibited in our said circuit court, on 
the chancery side thereof, before the judges of said court, against you, 
ve said defendants above named, to be relieved touching the matters 
mplained of, in which said bill it is stated, among other things, 
t you are combining and confederating with others to injure the 
mplainant touching the matters set forth in the said bill, and that 
ur actings and doings in the premises are contrary to equity and 
od conscience; and it being ordered that a writ of injunction 
issue out of said court upon said bill enjoining and restraining you 
ieach of you as prayed for in said bill, we, therefore, in con- 
eration thereof and of the particular matters in said bill set forth, 
lo strictly command you, the said above-named defendants and their 


suecessors in office, and to your counsellors, attorneys, solicitors, 
trustees, and agents, and each and every of you, that you do 
29a bsolutely desist and refrain from enacting and passing any 


linance oO! ordinances vacating any street or streets or part 


i 
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or parts of streets next adjoining the lots and blocks owned by said 
complainant and particularly described in said bill, without the con- 
sent of said complainant or his grantee or grantees, if any, or vacat- 
ing any street or streets the vacation of which will prevent ingress 
or egress therefrom to the lots or blocks mentioned as owned by said 
complainant as aforesaid, without the consent of said complainant 
and his future grantee or grantees, if any; that the said John L. 
Day and his successor in office be, and he is hereby, restrained and 

prohibited from furnishing any copy of such ordinance or 
30 ordinances until this honorable court, in chancery sitting, 

shall make other order to the contrary. Hereof fail not, under 
the penalty of what the law directs. 

To the marshal of the northern district of Illinois to execute and 
return in due form of law. , 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States of America, at Chicago, in said 
district, this 3lst day of March, in the vear of our Lord one thousand 
eight hundred and eighty-four, and of our Independence the one 
hundred & eighth year. 


(sear. ] WM. H. BRADLEY, Clerk. 


ol Special Deputy’s Return. 


Unitep STATES OF AMERICA, | 
Northern District of Illinois, f 


> $S- 


Know all men by these presents that I have appointed and by 
these presents do appoint George N. Jones my true and lawful dep- 
uty to execute the annexed writ, A. C. Clark vs. The Village of Glen- 
coe ef al., and to make return of the execution thereof according to 
law. 

A. M. JONES, [sEAt.] 
U. S. Marshal for the Northern District of Illinois. 


[I have served the annexed writ in the following manner, to wit: 

Upon John Nutt, James S. Dennis, Frank M. Van Etten, Augustus 
H. Hovey, George G. Ligare, John L. Day, clerk of the village of 
Glencoe, by personally delivering to each of them a true copy of 
the same on the 3lst day of March, A. D. 1854; also upon the vil- 
lage of Glencoe by delivering a true copy of the same to George G. 
Ligare, president of the council of the village of Glencoe, on the Ist 
day of April, A. D. 1884; also upon Granviile D. Hall, named in 
this writ George G. Hamilton, by delivering to him a true copy of 
the same on the Ist day of April, A. D. 1884. 

I did not serve the other defendant therein named, being unable 
to find — within my district. 

A. M. JONES, 
United States Marsha!. 
By GEO. N. JONES, 

Special Deputy. 
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NITED STATES O1 \MERICA, | 
North }) srict ot [llinois. j 


Jones, being duly sworn, deposes and says that he served 


> $S 


writ as stated in the foregoing return, and that the ex- 
d by him,in addition to the fees, was actually incurred, 
it the sume Is ue cording LO law 


GEO. N. JONES. 


Su bed and sworn to before me this 16 day of June, A. D. 
SAMUEL C. HAYES, 
Notary Public. 
Filed June 17, A. D. 1884. Wm. H. Bradley, c’k. 
rwards, to wit, on the fifth day of May, 18S4, came Michael 
ey, Morton Culver, and Eugenia Culver, by their solicitor, and 
id clerk’s office their appearance in said entitled cause; 
ippearance is in the words and figures following, to wit: 
United States Cireuit Court for the Northern District 
of Illinois. 
ALFRED CORNING CLARK ) 
Us Bill. 


THe VILLAGE OF GLENCOE ef al. 


he appearance of Michael Gormley, Morton Cul- 
| kugene M. Culver, three of the defendants in the above- 
| as! 1c usual time in which — plead, answer, 


MORTON CULVER, 
Solr for said Def’ts. 
Endorsed :) biled May 5, 1884. Wm. H. Bradley, cl’k. 
\fterwards, to wit, on the second day of June, 1884, came Michael 
nd kliza G rmiley, by their solicitor, and filed in said 
lice their demurrer to the bill in said entitled cause: which 
emurrer is in the words and figures following, to wit: 


NITED STATES OF AMERICA. | J 
Northern District of Illinois, j % ’ 
In the U.S. Circuit Court. June Term. 1884. 
ALFRED CORNING CLARK 
Us. >In Chancery. 


VILLAGE OF GLENCOE ef al. 


lemurrer of Michael Gormley and Eliza Gormley, two of the 
to the bill of complaint of Alfred Corning Clark. 


These defendants, by protestation, not confessing or acknowledging 
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MICHAEL GORMLEY VS. ALFRED CORNING CLARK. 21 


all or any of the matters and things in the said bill of complaint 
contained to be true in such manner and form as the same are 
therein and thereby set forth and alleged, demurs to said bill of com- 
plaint, and for special causes of demur- shows unto this court— 

Ist. That complainant does not show by his said bill of complaint 
that the matters in controversy are such as to give this court juris- 
diction. 

2nd. Complainant does not show by his said bill that he is entitled 
to any relief under the so-called burnt records act. For aught that 
appears he has the original deeds & patents in his possession or 

under his control, or can procure duly certified copies thereof 
OO & have his full remedy at law. 

3. That said bill does not show that any legal plat of so- 
called “Gormley’s Addition to Glencoe” was ever recorded, as re- 
quired by law. 

4. Said bill does not show that the several alleged streets and 
avenues or any of them were ever used as public streets or avenues 
or were ever accepted or acknowledged by the village of Glencoe. 

5. That said bill shows that as to the several alleged streets and 
avenues complainant is barred from the relief asked by the several 
statutes of limitation of the State of Illinois. 

6. That the council of the village of Glencoe has an absolute right 
to vacate any and ail streets and alleys in said village under the 
statutes of Illinois; and upon vacating the streets and avenues in 
said bill mentioned this defendant, Michael Gormley, became im- 
mediately vested with an absolute right to such land, and if com- 
plainant suffered thereby his remedy is at law against said village. 

7. That the passage and recording of said several ordinances of 
vacation is not a cloud upon the title of complainant to the several 
lots and blocks in Gormley’s Addition to Glencoe, as set up in com- 
plainant’s bill. 

8. That complainant is not in law entitled to the relief praying 

such ordinances of vacation to be declared null and void. 
36 9. That complainant has his full remedy,if any he is enti- 
tled to, at law. 

10. That he is not entitled at law to the relief praying this court 
to order the marshal to put complainant in possession of the lots 
and blocks claimed in his said bill as belonging to him—his rem- 
edy at law. : 

11. Complainant has no right in law for any injunction restrain- 


ing the village of Glencoe from vacating the streets mentioned, or 


restraining these defendants or any of them from requesting such 
council to vacate them or any of them. 

W herefore, and for divers other good causes of demurrer appear- 
ing in the said bill of complaint, these defendants demur to the said 
bill and to all the matters and things therein contained, and prays 
the judgment of this court whether they shall be compelled to make 
any further or other answer to the said bill of complaint, and they 
pray to be dismissed with their reasonable costs in this behalf sus- 
tained. : 
By MORTON CULVER, 
Their Solicitor. 
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[ hereby certify that, in my opinion, the foregoing demurrer of 
Michael Gormley and Eliza Gormley to the bill of complaint of 
Alfred Corning Clark, complainant, is well founded in law 
od and proper to be filed in the above cause. 
WILLIAM C. WILSON, 
Of Counsel for said Defendants. 


Michael Gormley, one of the defendants, on oath states that he 
has read the foregoing demurrer to the bill of complaint of Alfred 
Corning Clark in this suit, and that the same is not interposed for 
the purpose of delaying said suit or any proceeding therein. 


MICHAEL GORMLEY. 


Subseribed and sworn to before me June 2nd, 1SS4. 
H. S. STODDARD, 
U/. NS. Com’r. 


(Endorsed :) Filed June 2, 1884. Wm. H. Bradley, cl’k. 


38 Afterwards, to wit, on the fourteenth day of June, in the 

adjourned May term of said court, 1884, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 
ALFRED CORNING CLARK ) 
| 1 
US. In Chancery. 
Tue VILLAGE OF GLENCOE ef as 


And now comes the petitioner, Alfred Corning Clark, by McCoy, 
Pope & McCoy, his solicitors, and upon their motion it is ordered by 
the court that publication be made by the clerk of this court of 
notice to said defendants, as required by section seventeen (17), 
chapter 116, Hurd’s Revised Statutes of Illinois, and copies thereof 
be sent to James N. Johnson and Eloisa Johnson, his wife, at North- 
field, Washington county, Vermont, within ten days after the first 
publication of said notice, and that he file his certificate of send- 
Ing such notices in said cause. 


On the same day, to wit,on the fourteenth day of June, in the ad- 
journed May term of said court, 1884, in, the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


39 ALFRED CORNING CLARK 
US. ~In Chancery. 
THe VILLAGE OF GLENCOE ef al. 


And now comes the petitioner, Alfred Corning. Clark, in said 
cause, by McCoy, Pope & McCoy, his solicitors, and moves the court 
for leave to amend his petition filed herein by changing the name 


Ser was 
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of the defendant George G. Hamilton to George G. Hall without 
prejudice to the injunction heretofore granted in said cause, which 
motion is granted without prejudice to said injunction, and there- 
upon complainant so amends his bill. 


On the same day, to wit, on the fourteenth day of June, in the 
adjourned May term of said court, 1884, in the record of the pro- 
ceedings thereof in said entitled cause, before Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Order. 


ALFRED CORNING CLARK ) 
Vs. >In Chancery. 
Tne VILLAGE OF GLENCOR et al. J 


And now comes the petitioner, Alfred Corning Clark, by McCoy, 
Pope & McCoy, his solicitors, and it appearing to the court from 
proofs herein filed that this suit is brought to enforce legal 
AQ and equitable claims of said petitioner against real property 
situated within the northern district of Illinois, and that 
James N. Johnson and Eloisa Johnson, his wife, two of the defend- 
ants to said suit, are not inhabitants of nor found within the said 
district and do not voluntarily appear in said suit, the court, on 
motion of said McCoy, Pope & McCoy, hereby orders and directs 
that said James N. Johnson and Eloisa Johnson, his wife, appear 
and plead, answer, or demur to the petition of said Alfred Corning 
Clark filed herein by the first Monday of October, 1884; and the 
court hereby orders and directs that the said defendants, James N. 
Johnson and Eloisa Johnson, be each served with a certified copy of 
this order within at least twemty (20) days before said first Monday 
of October, 1884. 


Afterwards, to wit, on the sixteenth day of June, 1854, there was 
filed in said clerk’s office a certificate of mailing notice in said enti- 
tled cause; which said certificate is in the words and figures follow- 
ing, to wit: 


4] Unitep STATES OF AMERICA, | ; 
irae ae » 88 
Northern District of Illinois, J 


In the Circuit Court of the United States, Northern District of 
Illinois. 


ALFRED CORNING CLARK 


Vs. Petition. 
THe VILLAGE OF GLENCOK et al. ( 


I, William H. Bradley, clerk of the circuit court of the United 
States for the northern district of Illinois, do hereby certify that on 
the sixteenth day of June, A. D. 1884, I sent by mail a notice, a 
copy of which is hereto attached, marked Exhibit “A,” to the fol- 
lowing defendants and addressed as follows: | 
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One copy to James N. Jolinson, Northfield, Washington county, 
Vermont. | 

One copy to Eloisa Johnson, Northfield, Washington county, 
Vermont. 


W. H. BRADLEY, Clerk. [srat.] 


12 EXHIbitT “A.” 
UNitep STATEs OF AMERICA, Northern District of Illinois: 
In the United States Circuit Court. 


The Village of Glencoe, John Nutt, James S. Dennis, Augustus H. 
Hovey, Frank M. Van Etten, George G. Ligare, George G. Hall, 
all members of the council of said village of Glencoe; John L. 
Day, clerk of said village; Michael Gormley, Eliza Gormley, Mor- 
ton Culver, Eugenia M. Culver, James N. Johnson, Eloisa John- 
son, Daniel J. Hubbard, Adolph Loeb, trustee ; James Bolton, 
successor in trust; Sarah J. Condon; Lyman Baird, trustee; Wil- 
liam H. Bradley and Lewis H. Boutell, successors in trust, and 
all whom it may concern: | 


Take notice that ou the 31st day of March, A. D. 1884, a petition 
was filed by the undersigned in the United States circuit court for the 
northern district of Illinois to establish his title to the following- 
described lands, viz: . 

Blocks three (3), four (4), five (5), and lots three (5), four (4), five 
(5), six (6), eleven (11), twelve (12), all in block six (6), blocks eight 
(8), nine (9), ten (10), eleven (11), twelve (12), thirteen (13), fourteen 
(14), fifteen (15), sixteen (16), seventeen (17), eighteen (18), nineteen 
(19), twenty (20), twenty-one (21), twenty-two (22), twenty-three (25), 
and twenty-four (24), in Gormley’s Addition to Glencoe, in Cook 

county and State of Illinois. 
42} Now, unless you appear at the October term of said court 
and show cause against such application said petition shall be 
taken for confessed and the title or interest of said petitioner will 
be decreed and established according to the prayer of such petition 
and you forever barred from disputing the same. 


ALFRED CORNING CLARK, Petitioner. 


McCOY, POPE, & McCOY, 
Attorneys, 151 Monroe Street. 


Endorsed: Filed June 16th, A. D. 1884. Wm. H. Bradley, clerk. 


AS Afterwards, to wit, on the twenty-third day of June, in the 

adjourned May term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. Blod- 
gett, district judge, is the following entry, to wit : 
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Order. 


ALFRED CORNING CLARK 
US. - In Chancery. 
VILLAGE OF GLENCOE ef al. j 


Now come the parties, by their solicitors, and now comes on to be 
heard the demurrer of Michael and Eliza Gormley to the bill herein, 
and on motion of said Michael and Eliza Gormley, by their solicitor, 
leave is hereby given them to withdraw said demurrer and to an- 
swer herein within thirty days. 


44 _ Afterwards, to wit, on the fifteenth day of September, 1584, 
came Michael Gormley and Eliza Gormley, by their solicitor, 

and filed in said clerk’s office their answer in said entitled cause ; 

_which said answer is in the words and figures following, to wit: 


UNITED STATES OF AMERICA, 1 
Northern District of Illinois, | 


ss. 


In the U.S. Circuit Court. September Term, 1884. 


CLARK 
US. 18958. in Chancery. 
VILLAGE OF GLENCOE ef al. 


The joint and several answer and pleas of Michael Gormley and 
Eliza Gormley, two of the defendants, to the bill of complaint of 
Alfred Corning Clark, the complainant herein. 


These defendants, now and at all times hereafter, saving and re- 
serving unto themselves and to each of them all benefit and advan- 
tage of exception or otherwise that can or may be had or taken to 
the many errors, uncertainties, and other imperfections in said bill 
contained, for answer thereto or to so much thereof as these defend- 
ants are advised is or are material or necessary for them or anv of | 
them to make answer unto—thev, these defendants, answering 
severally, say as follows: 

These defendants deny that complainant is now or at any time 

hitherto has been the owner in fee, free and clear of all 
45 other liens claims, and incumbrances of any nature or name, 

as averred in his said bill of complaint, of blocks 3, 4, 5, lots 
3, 4, 5, 6,11, and 12 of block 6 and blocks 8 to 24, inclusive, of 
‘“Gormley’s Addition to Glencoe,” but these defendants say they are 
informed and believe that complainant does hold the legal title 
thereto in trust for one of these defendants, the said Michael 
Gormley. 

These defendants further say they have no knowledge, informa- 
tion, or belief as to the assertion of complainant that he derives 
title by descent from his father, Edward Clark, and that said 
Edward Clark died on or about the 14th day of October, 1882, and 
that said complainant was and is his sole heir-at-law, and that said 
4—192 
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Idward Clark, in his lifetime, derived title in fee simple, absolute, 
to said blocks 4,5, and 8 to 24, inclusive, by trustees’ deed, dated 
September 10, 1 187 8, from Adolph. Loeb, and that said deed was duly 
acknowledged and recorded in said Cook county, and that said 
Edward Clark derived title to said block 3 and to said lots 3,4, 5, 
6, 11, and 12, in said block 6, from Sarah J. Condon, and that said 
Condon acquired title thereto from Adolph Loeb, as stated in said 
complainant’s bill, and so demand proof thereof. 

These defendants, further answering, admit that they made and 
executed a certain deed in the nature of a mortgage to one Adolph 

Loeb, purporting to convey to him the real estate men- 
46 tioned in complainant’s bill and bearing about the date men- 

tioned in said bill; but whether said “Exhibit A” is a true 
copy thereof and whether the same was recorded in the recorder’s 
oftice of Cook county, as alleged in said bill, these defendants have 
no information except as stated in said bill, and so demand _ proof 
thereof. 

These defendants, further answering, deny that “ Exhibit B” to 
complainant’s bill is a true copy of the so-called plat of Gormley’s 
Addition to Glencoe or that said Michael Gormley ever made or re- 
corded any legal plat known as Gormley’s Addition to Glencoe. 
This defendant, Michael Gormley, admits and the said Eliza Gorm- 
ley believes it to be true that he caused to be filed for record in the 
recorder’s office of Cook county, Illinois, a certain paper purporting 
to be a subdivision of the southwest quarter of section seven (7) and 
of the west half (W. 3) of the northeast quarter (N. E. }) of the north- 
west quarter (N. W. 4) of section eighteen (18), all in township 42 
north, of range 15 east, of the 3rd P. M., Cook county, Illinois, and 
that the same was spread upon the records or April 30th, 1874, 
in Book 7 of Plats, page 36, as document 155,226; but these defend- 
ants are informed and believe and so charge the fuk to be that such 
pretended plat and the record thereof were not in compliance with 
the laws of Illinois, and that in fact there never was any dedication 

to publicor private use of any street or streets, alley or alleys; 
47 and these defendants also say that no part of said land pre- 

tended to be included in said plat was ever staked, nor any 
monument or corner located, nor any courses or distances indicated 
as required by law, nor any alleys, lots, blocks, or streets located in 
said pretended plat as required by law. 

Further answering, these defendants admit that the said Michael 
Gormley acquired his title from one Marcus Gor mley, who derived 
his title from the United States, but whether the dates of said deeds 
and of their records is correctly stated these defendants cannot state, 
and so require such proof thereof as this court may deem proper. 

These defendants admit that the public records of Cook county, 
Illinois, pertaining to real estate conveyances were destroyed on the 
Sth and 9th days of October, 1871, as alleged in complainant’s bill 
of complaint. 

Further answering, these defendants say that it is true that the 
said Michael Gormley petitioned the council of the village of Glen- 
coe, as he had a perfect right so to do, to vacate the said supposed 
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Adams street from Grove street to the supposed Bluff street; and 
they further say that the petition therefor was in writing, and the 
said Michael Gormley says and said Eliza Gormley believes it to be 
true that he made no representations at all to said council about the 

fact whether or not any such proposed vacation would en- 
48 hance the value of his, said Michael Gormley’s, property. 

These defendants furthersay thatan ordinance to vacate said 
part of said supposed Adams street was duly passed by the requisite 
majority of the members of said council; that such ordinance was 
published as required by law, and a true copy thereof recorded in 
the said recorder’s office as required by law, and the said Michael 
Gormley thereupon became invested with the title to said portion of 
said supposed Adams street. 

These defendants cannot say whether the dates concerning such 
ordinance as mentioned in said bill are correct or not, nor whether 
said “ Exhibit C” is a true copy, and so require strict proof thereof. 

Further answering, these defendants say that the strip of ground 
occupied by the said part of said supposed Adams street, together 
with other property adjacent, is now and for the last forty years has 
been used and occupied by the said Michael Gormley and his family 
continuously, and to the exclusion of all other persons as a home- 
stead ; that his house in which he now resides with his family and 
in which he has resided for the last forty years is situate on said 
supposed Adams street, and he has never in any way released or 
relinquished his homestead rights thereto, and he and his said wife, 
Eliza Gormley, claim the same, as it in fact is, as their home- 

stead, as well as the lands adjacent and adjoining in said 
AY portions of sections 7 and 18. 

Further answering, these defendants say that the land oc- 
cupied by said supposed Adams street was never and is not at pres- 
ent used as a public or even private highway; that the same has 
never been graded or turnpiked or sett off or improved as a road 
nor ever been used by the public in any manner whatever, but has 
always, with other lands adjacent, been enclosed by a fence and 
fences for the last forty years, and for the last twenty-five years past 
has been enjoyed and controlled by said Michael Gormley and his 
family exclusively. 

Further answering, these defendants say that if the passage of said 
ordinance vacating said supposed Adams street and the publishing 
and the recording of the same has in fact diminished the value of 
any of the real estate claimed to be owned by complainant, these 
defendants say that he has no remedy whatever against them or 
either of them, but 1f any remedy he has it is at law and against the 
sald village of Glencoe, and that this court has no jurisdiction on the 
equity side thereof of the subject-matter. 

Further answering, these defendants deny that the passage of 
said ordinance of vacation or of any of the other ordinances of vaca- 

tion mentioned in said complainant’s bill and the publishing 
oU  ~— and recording thereoi have in any way or manner clouded 
the title to the several lots aud vlocks claimed to be owned 
by complainant or to any of them. 
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Further answering, these defendants admit that said Michael 
Gormley, in the latter part of the year 1881 or the first part of 1882, 
presented to said council for passage an ordinance to vacate the 
supposed streets mentioned in “ Exhibit D” to complainant’s bill of 
complaint, but they distinctly deny that the said Michael Gormley 
niade any false or fraudulent representations whatever to said coun- 
cil in relation. thereto. 

Further answering, these defendants say that the ordinance vacat- 
ing said streets was regularly passed by the requisite majority of 
said council at a regular meeting therecf, and thereupon the title in 
fee to the land occupied by said supposed streets reverted instanter 
to the defendant, Michael Gormley, and these defendants insist that 
any attempts to annul or rescind the same at any special or regular 
meetings of said council thereafter, either of January 12th, 1882, or 
of January 24, 1882, or of February 7th, 1882, were wholly null and 
void, as was also the attempt of said council afterwards to re-estab- 
lish said streets or supposed streets. 

Further answering, these defendants say it may be true for aught 

they know that John L. Day never posted the said ordinances 
51 of January 3rd, 1882, but they do say that said Michael 

Gormley posted true copies thereof, as required by the charter 
of said village of Glencoe, and had a true copy of said order of vaca- 
tion recorded in the recorder’s office of Cook county, as required by 
the statutes of Illinois in such case made and provided, and these 
defendants insist that such proceedings in nowise clouded or im- 
paired the complainant’s title, such as he has to the lands, or any 
part thereof, mentioned in complainant’s bill of complaint. 

These defendants, further answering, say that the suit mentioned 
in said complainant’s bill of complaint in which this defendant, 


Michael Gormley, sought to secure a peremptory writ of mandamus 


in the superior court of Cook county can in nowise have any effect 
upon this case. , 

The defendant, Michael Gormley, admits, and the said Eliza be- 
lieves it to be true, that this defendant, Michael Gormley, did begin 
and prosecute a suit for mandamus in the superior court of Cook 
county against John L. Day, and that the court rendered a judg- 
ment in favor of said Day, and that this defendant carried such suit 
by appeal to the appellate court of the first district of Illinois, and 
there the judgment of said superior court was confirmed; but whether 
such proceedings are correctly stated or not these defendants cannot 
state, and leave complainant to make such proof as this court shall 

deem necessary. 
52 These defendants, further answering, say that so far as re- 

gards the assertion in complainant’s bill that this defendant, 
Michael Gormley, intended to have the council of the village of 
Glencoe pass another ordinance similar to the one of January 3d, 
1882, and of October 1, 1881, they know nothing in regard thereto ; 
but this defendant, Michael Gormley, says he presumes this court 
will not curtail him of any of his rights as a citizen of the United 
States, and that if he shall see proper at any time to petition the 
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council of the village for anything for which it has cognizance he 
will do so. 

And, further answering, these defendants deny that said Michael 
Gormley has fenced in said lots and blocks claimed to be owned by 
complainant and said streets and parts thereof, as alleged in com- 
plainant’s bill of complaint; but they do say that the entire south- 
west quarter of section 7, township 42, range 15 east, of the third 
principal meridian has been used, occupied, and enjoyed since the 
issuance of a patent therefor by the United States, first, by Marcus 
Gormley as a residence and homestead, and then by the defendant, 
Michael Gormley, and that the entire 160 acres has [have] been en- 
closed by a fence or fences for the last forty years, except, first, the 
north 33 feet thereof, which is a part of an old country road known 
as South avenue, which has been used, graded and used by the 

public as a highway for over 30 years, and, second, except- 
D9 ing the east 35 feet of said 160 acres, which is a public street 
known as Grove street. 

And these defendants, further answering as to the allegations of 
complainant that the ordinances of October 4, 1881, and of January 
od, 1882, were acts ultra vires of said council, and that said Day had 
noright to furnish copies thereof—these defendants — are legal propo- 
sitions concerning which these defendants could only express the 
opinion of a layman and submit to the court the duty of answering 
the same; but these defendants are informed and believe that such 
acts were all legal and that said Michael Gormley became at once 
(even if be: had parted with any title thereto by said pretended 
plat) — with the legal title and fee of all the lands included or in- 
tended to be included in said supposed streets, but they distinctly 
deny that such ordinances and the record of them are in any way 
cloud upon the title to the several lots and blocks mentioned in 
complainant’s bill. 

And these defendants, further answering, say that the pretenses 
made in complainant’s bill about the issues of the village election 
are merely electioneering bunkum and unworthy of reply; but 
these defendants distinctly deny that complainant is entitled to any 
order of injunction as prayed for in his bill of complaint. 

And these defendants submit to this honorable court that all and 

every the matters in the complainant’s bill mentioned and 
o4 complained of are matters which may be determined and 

tried at law, and with respect to which the complainant is 
not entitled to any relief from a court of equity; and these defend- 
ants ask that they shall have the same benefit of this defense as if 
they had demurred to the complainant’s bill. 

And these defendants further say that said complainant ought not 
to maintain his bill in this court because he nowhere alleges that 
the value of the property or the amount in controversy is so much 
as five hundred dollars, and therefore this court has no jurisdiction 
of the subject-matter. 

And these defendants deny all and all manner of unlawful com- 
bination and confederacy wherewith they or either of them are by 
the said bill charged, and they deny that the complainant is entitled 
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to the relief or any part thereof in the said bill of complaint de- 


manded, and pray the same advantage of this answer as if they had 
further pleaded and had demurred to the said bill of complaint, and 
pray to « hence dismissed with their reasonable costs and charges 
in this behalf most wrongfully sustained. 
ELIZA GORMLEY, 
By her solicitor, MORTON CULVER. 
MICHAEL GORMLEY. 


55 Michael Gormley, one of said defendants, says that he has 

read the foregoing answer and pleas by him signed, that he 

knows the contents thereof, and that the matters and things therein 

set forth are true of his own knowledge except those set forth on in- 
formation and belief, and as to them he believes them to be true. 
MICHAEL GORMLEY. 


Subscribed and sworn to before me this 15th day of vi maak 
1884. 
[SEAL. ] F. A. ROOT, 
Notary Public, Cook Co., Ills. 


(Endorsed :) Filed Sept. 15, 1884. Wm. H. Bradley, clerk. 


56 On the same day, to wit, on the fifteenth day of September, 

1884, came Morton Culver and Eugenia M. Culver, by their 
solicitor, and filed in said elerk’s office thei ir disclaimer in said en- 
titled cause ; which said disclaimer is in the words and figures fol- 
lowing, to wit: 


UNITED STATES OF AMERICA, 
Northern District of f Illinois. | 3s 


In the U.S. Cireuit Court. Im Chancery. June Term, 1884. 


ALFRED CORNING CLARK 
vs. Bill. 
VILLAGE OF GLENCOE ef al. 


The disclaimer of Morton Culver and Eugenia M. Culver, two of 
the defendants, to the bill of complaint of Alfred Corning Clark, 
the complainant. 


These defendants, saving and reserving to themselves now and at 
all times hereafter all manner of advantage and benefit of exception 
and otherwise that can or may be had and taken to the many un- 
truths, uncertainties, and imperfections in the complainant’s bill of 
complaint contained, for answer thereunto or unto so much or such 
part thereof as is material for these defendants to make answer 
unto, they answer and say that they freely and absolutely dis- 

claim all manner of interest in and toany and all the matters 
a7 and things in complainant’s bill of complaint alleged, and 
these defendants deny all and all manner of unlaw ful combi- 
nation and confederacy, unjustly charged against them in and by 


- 
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the said bill of complaint, without this, that any other matter or 
thing i in said bill contained material or necessary for these defend- 
ants to make answer unto and not herein well and sufficiently an- 
swered unto, confessed or avoided, traversed or denied, is true. 

All which matters and things these defendants is fare] ready to 
aver, maintain, and — to be hence dismissed with their reasonable 
costs and charges in their behalf most wrongfully sustained. 

sy MORTON CULVER, 
Their Solicitor. 


Endorsed: Filed Sept. 15, 1884. Wm. H. Bradley, clerk. 


58 Afterwards, to wit, on the nineteenth day of September, 1854, 

came Sarah J. Condon, by her solicitor, and filed in said 
clerk’s office her appearance in said entitled cause; which said ap- 
pearance is in the words and figures following, to wit: 


In the Circuit Court of the United States, Northern District of 
I}linois. 


ALFRED C. CLARK ) 
VS. 


Petition. 
THE VILLAGE OF GLENCOE et al. § 


I hereby enter the appearance of Sarah J.Condon, one of the de- 


fendants in the above-entitled cause. 
WM. H. CONDON, 
Sol’r for Sarah J. Condon. 


(Endorsed :) Filed Sept. 19, 1884. Wm. H. Bradley, clerk. 


59 Afterwarcs, to wit, on the twenty-second day of September, 

1884, came G. D. Hall, by his solicitor, and filed in said clerk’s 
office his appearance in said entitled cause; which said appearance 
is in the words and figures following, to wit: 


In the Cireuit Court of the United States, Northern District of 
Illinois. 


ALFRED CORNING CLARK ) 
Vs. . Bill. 
THE VILLAGE OF GLENCOE et al. 


And now comes G. D. Hall, one of the defendants in said cause, 
formerly mentioned in the bill of complaint in said suit as George 
G. Hamilton, then as George G. Hall, by N. T. Fitch, his solicitor, 
and enters his appearance in said cause. | 

> D. HALL, 
By N. T. FITCH, 


Sol’r | for ‘said Defendant. 
Chicago, Sept. 22nd, 1884. 


(Endorsed :) Filed Sept. 22,1884. Wm. H. Bradley, clerk. 
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60 ~ Afterwards, to wit, on the twenty-fourth day of September, 

1884, came the complainant, by his solicitors, and filed in 
said clerk’s oftice his replication to the answer of Michael Gormley 
and Eliza Gormley in said entitled cause ; which said replication is 
in the words and figures following, to wit: 


61 STATE OF ILLINOIS, 
*aieup Ss 
Cook County, 
In the Circuit Court of the United States, to the October Term, A. D. 
1884. 
ALFRED CORNING CLARK 
US. In Chancery. 


THe VILLAGE OF GLENCOE ef al. 


The replication of Alfred Corning Clark, complainant, to the joint 
& several answers of Michael Gormley and Eliza Gormley. 


This repliant, saving and reserving to himself now and at all times 
hereafter all & all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the 
said answer of the said defendants, for replication thereunto say- that 
he will aver, maintain, and prove his bill of complaint to be true, 
certain, and sufficient in the law to be answered unto, and that the 
said answer of the said defendants, is uncertain, untrue, and. insufh- 
cient to be replied unto by this replant, without this, that any other 
matter or thing whatsoever in the said answer contained material 

or effectual in the law to be replied unto and not herein and 
62 hereby well and sufficiently replied unto, confessed and 

avoided, traversed or denied, Is true; all which matters and 
things this repliant is ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly prays as in and by his said 
bill he has already prayed. 

McCOY, POPE & McCOY, 
Solicitors for Complainant. 


(Endorsed :) Filed this 24th day of Sept., A. D. 1884. Wm. H. 
Bradley, el’k. : 


63 Afterwards, to wit, on the sixth day of October, 1884, there 

was filed in said clerk’s office a certificate of publication in said 
entitled cause; which said certificate of publication is in the words and 
figures following, to wit: : | 


[, Myra Bradwell, president of the Chicago Legal News Company, 
do hereby certify that a notice signed Alfred Corning Clark, peti- 
tioner, of which the annexed printed slip is a true copy, was pub- 
lished for four successive weeks, to wit, four times, in the Chicago 
legal News, a weekly secular newspaper published every Saturday 
in the city of Chicago, county of Cook and State of Illinois, of gen- 
eral circulation throughout said county and State, and specially 
authorized by law to publish legal notices in said city and county, 
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and that the date of the first paper containing the same was the 
fourteenth day of June, A. D. 1884, and that the date of the last 
paper containing the same was the fifth day of July, A. D. 1884. 

In witness whereof the president of said Chicago Legal News Com- 
pany has hereunto affixed the seal of said company and subscribed 
his name, at the city of Chicago, this 5th day of July, A. D. 1884. 

[SEAT. ] MYRA BRADWELL, President. 


And I further certify that said company has received nine 
64 dollars for publishing the said notice. 
MYRA BRADWELL. 
RR. 
McCOY, POPE anp gos 


Attorneys, 151 Monroe St. 


UNITED STATES OF AMERICA, 1 
ho District of Illinois. | 


In the United States Cireuit Court. 


The Village of Glencoe, John Nutt, James 8. Dennis, Augustus H.. 


Hovey, Frank M. Van Elten, George G. Ligare, George G. Hall, 
all members of the council of said village of Glencoe; John L. 
Day, clerk of said village; Michael Gormley, Eliza Gormley, 
Morton Culver, Eugenia M. Culver, James N. Johnson, Eloisa 
Johnson, Daniel J. Hubbard; Adolph Loeb, trustee; James bol- 
ton, successor 1n trust; Sarah J. Condon; Lyman Baird, trustee ; 
William H. Bradley and Lewis H. Boutell, successors in trust, 
and all whom it may concern: 


Take notice that on the 3lst day of March, A. D. 1884, a petition 
was filed by the undersigned in the United States circuit court for 
the northern district of Hlinois to establish his title to the following- 
described lands, viz: 

Blocks three (8), four (4), five (5), and lots three (3), four 

65 (4), five (5), six (6), eleven (11), and twelve (12), all in block 

six (6); blocks eight (8), nine (9), Ye (10), ri n (11), twelve 

(12), thirteen (13), fourteen (14), fifteen (15), sixteen (16), seventeen 

(17), eighteen (18), nineteen (19), ales (20), twenty-one (21), 

twenty-two (22), twenty-three (25), and twenty-four (24), in Gorm- 
ley’s Addition to Glencoe, in Cook county and State of Illinois. 

Now, unless you appear at the October term of said court and 
show cause against such application, said petition shall be taken for 
confessed and the title or interest of said petit.oner will be decreed 
and established according to the prayer of such petition and you 
forever barred from disputing the same. 

ALFRED CORNING CLARK, Petitioner. 

McCOY, POPE & McCOY, 


Solicitors for Petitioner. 


(Isndorsed:) Filed Oct. 6, 1884. Wm. H. Bradley, clerk. 
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66 Afterwards, to wit, on the ninth day of October, 1884, there was 

filed in said clerk’s office a certified copy of the order of June, 
14, 1884, in said entitled cause; which said certified copy of order, 
together with the endorsements thereon, are in the words ana figures 
following, to wit: 


United States Circuit Court, Northern District of Illinois. 
SATURDAY, June 14th, A. D. 1854. 
Before Hon. Henry W. Blodgett, district judge. 


ALFRED CORNING CLARK t 
v. >In Chancery. 


Tne VILLAGE OF GLENCOE et al. } 


And now comes the petitioner, Alfred Corning Clark, by McCoy, 
Pope and McCoy, his solicitors, and it appearing to the court from 
proofs herein filed that this suit is brought to enforce legal and equi- 
table claims of said petitioner against real property situated within 
the northern district of Illinois, and that James N. Johnson and 
Eloisa Johnson, his wife, two of the defendants to said suit, are not 
inhabitants of nor found within the said district and do not volun- 
tarily appear in said suit, the court, on motion of said McCoy, Pope 

and MeCoy, hereby orders and directs that said James N. 
67 Johnson and Eloisa Johnson, his wife, appear and plead, an- 

swer, or demur to the petition of said Alfred Corning Clark, 
filed herein, by the first Monday in October, 1884; and the court 
hereby orders and directs that the said defendants, James N. John- 
son and Eloisa Johnson, be each served with a cer tified copy of this 
order within at least twenty days before said first Monday of Oc- 
tober, 1854. 


NORTHERN DISTRICT OF ILLINOIS, 88: 


[, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct copy of the order en- 
tered of record in said court on the 14th day of June, A. D. 1884, in 
the cause wherein Alfred Corning Clark is the complainant and The 
Village of Glencoe et al. are the defendants, as the same appears 
from the or iginal records of said court now remaining in my custody 

and control. 
[SEAL. | In testimony whereof I have hereunto set my hand and 
aftixed the seal of said court, at my office, in Chicago, in 
said district, this 16th day of June, A. D. 1884. 
WM. H. BRADLEY, Clerk. 


68 UniTED States OF AMERICA, | ai 
District of Vermont, tes 
William W. Henry, United States marshal for the district of Ver- 
mont, being first duly’ sworn, doth depose and say that he served 
the within order of the United States cireuit court for the northern 
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district of Illinois, entered June 14th, A. D. 1884, upon James N. 
Johnson and Eloisa Johnson, his wife, by delivering a duplicate 
certified copy of the same to each of them and informing each of 
the contents thereof this 24th day of-June, A. D. 1884. 
| WM. W. HENRY, 
U. S. Marshal. 


Subscribed and sworn to before me this 25th day of June, A. D. 
1884. 
GEO. E. JOHNSON, 
United States Commissioner, District of Vermont. 


Fees : 
50 miles travel, 6c. ..---- 3 00 
DB ORTVIONE, ZO oki ctmcnn 4 OO 
PON, BES nc sccannnee 2 
U. S. commissioner ------ 50 
$10 OU 


(Endorsed :) Filed Oct. 9, 1884. Wm. H. Bradley, clerk. 


69 On the same day, to wit, on the ninth day of October, in 

the adjourned Oetober term of said court, 18584, in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


ALFRED CORNING CLARK 
US. >In Chancery. 
Tue VILLAGE oF GLENCOE ef al. J 


It appearing to the court from proofs herein filed that due publi- 
cation of notice to the defendants in this case and all whom it may 
concern has been made and copies thereof sent by the clerk of this 
court, all as by order of this court of June fourteenth, 1884, directed 
and as required and provided by section 17, chapter 116, Revised 
Statutes of the State of Illinois, and that due personal service of 
process issued from this court in this cause has been had on the de- 
fendants, The Village of Glencoe; John Nutt, James 8S. Dennis, 
Augustus H. Hovey, Frank .M. Van Etten, George G. Ligare, all mem- 
bers of the counsel | council ] of said village of Glencoe; John L. Day, 
clerk of said village, March 31, 1884; Daniel J. Hubbard, April 14, 
1884; Adolph Loeb, trustee, Apri! 15, 1854; James Bolton, succes- 
sor in trust, April 17, 1884; Lyman Baird, trustee, April 15, 
1884; William H. Bradley and Lewis H. Boutell, successors in 

trust, April 8, 1884; and it also appearing to this court 
70 from proofs herein filed that the defendants, James N. John, 
son and Eloisa Johnson, his wife, two of the defendants herein, 
have been duly served, June 24, 1554, each with a duly certified 
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copy of the order of this court of June 14, 1884, directing them to 
appear and plead, answer, or demur to the petition of Alfred Corn- 
ing Clark, petitioner herein, by the first Monday of October, 1854, 
and none of said defendants, The Village of Glencoe; John Nutt, 
James 8. Dennis, Augustus H. Hovey, Frank M. Van Etten, George 
G. Ligare, all members of the counsel [council] of said village of 
Glencoe; John L. Day, clerk of said village; Daniel J. Hubbard ; 
Adolph Loeb, trustee; James Bolton, successor in trust; Lyman 
Baird, trustee; William H. Bradley and Lewis H. Boutell, success- 
ors in trust, and all whom it may concern, not having plead, an- 
swered, or demurred to the petition of said Clark filed herein, and 
all defendants herein mentioned being in default herein, and said 
defendants, James N. Johnson, Eloisa Johnson, Daniel J. Hubbard ; 
Adolph Loeb, trustee; James Bolton, successor in trust; Lyman 
Baird, trustee; William H. Bradley and Lewis H. Boutell, success- 
ors in trust, and all whom it may concern, having entered no ap- 
pearance herein, and each and all of said defendants herein men- 
tioned and all whom it may concern having been now three times 

solemnly called in open court come not, but herein make de- 
71 fault, the respective defaults of each and all of said defendants 

hereinbefore mentioned and all whom it may concern are 
hereby ordered to be and are entered herein and the petition herein 
filed of said Alfred Corning Clark taken as to them as confessed ; 
and Sarah J. Condon and G. D. Hall, by their respective duly au- 
thorized solicitors, having this day filed in this court their several 
consents in writing to a reference of this cause to Henry W. Bishop, 
one of the masters in chancery of this court, to take proofs herein 
and report the same, with his conclusions thereon, to this court, on 
motion of said Clark, due notice thereof having been given, this 
“ause is so referred to said Bishop, and he is directed to take such 
testimony and report such conclusions thereon with all convenient 
speed. 


72 Afterwards, to wit, on the fifth day of January, 1885, in the 

December term of said court, 1884, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Walter Q. Gresham, 
circuit judge, is the following entry, to wit: 


Order, 


ALFRED CORNING C LARK 
US. In Chancery. 
VILLAGE OF GLENCOE é al. ( 


On motion of complainant, by his solicitors, it is ordered that this 
cause be re-referred, and this re-reference is hereby made to John I. 
Bennett, master in chancery, to take proof herein and report the 
same, with his findings thereon, to the court; and it is further or- 
dered that the time for: taking proof herein be extended forty-five 
days. 
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7° Afterwards, to wit, on the twenty-eighth day of February, 


1885, in the December term of said court, 1884,in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


ALFRED C. CLARK 
a >In Chancery. 
THe VILLAGE OF GLENCOE ef al. 


On motion of complainant’s solicitors it is ordered that complain- 
ant have to and including February twenty-eighth, 1885, to com- 
plete the taking of testimony in support of the bill, and that the de- 
fendants who have appeared and filed answers or disclaimers have 


to and including August first, 1885, to take testimony 1m support of 


such answers or disclaimers. It is also ordered that, after the taking 
of such evidence by defendants, complainant have thirty days to 
tuke any testimony in rebuttal that he may desire. 


74 Afterwards, to wit, on the twenty-eighth day of October, in 

the adjourned October term of said court, 1885,in the record 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


ALFRED CORNING CLARK 
vs. >In Chancery. 
VILLAGE OF GLENCOE ef al. 


On motion of Morton Culver, Esq., it is ordered that the time be 
extended five days to each party to take testimony herein. 


Afterwards, to wit, on the second day of November, in the ad- 
journed October term of said court, 1885, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


ALFRED ©. CLARK 
US. >In Chancery. 
VILLAGE OF GLENCOE ef al. 


Now come the parties, by their solicitors, and the defendants’ so- 
licitor, upon affidavit filed, moves the court for a rule upon Charles 
K. Pope, solicitor, to produce the abstracts of tithe named in said 
affidavit for examination, and after hearing the arguments of counsel 
the court overrules said motion. 

75 Afterwards, to wit, on the ninth day of December, in the 
adjourned October term of said court, 1885,1n the record of the 
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proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Decree. 


ALFRED CORNING CLARK } 

US. 

THe VILLAGE OF GLENCOE; JOHN Nutr, JAMEs S. 1h 
Dennis, Augustus H. Hovey, Frank M. Van Etten, 
George G. Ligare, Granville D. Hall, All Members . 
of the Council of said Vijlage of Glencoe; John 
L. Day, Clerk of said Village; Michael Gormley, 
liza Gormley, Morton Culver, Kugenia M. Cul- 
ver, James N. Johnson and Eloisa Johnson, Dan- 
iel J. Hubbard; Adolph Loeb, Trustee; James 
Bolton, Successor in Trust; Sarah J. Condon; Ly- 
man Baird, Trustee; William H. Bradley and 
Lewis H. Boutell, Successors in Trust, and “All 
Whom it May Concern.” } 


| 
>In Chancery. 


And now, upon this day, comes Alfred Corning Clark, petitioner 
herein, by McCoy, Pope & McCoy, his solicitors, and asks leave to 
amend his petition and the proceedings herein by changing the 
name of the defendant mentioned in the said petition and pro- 


ceedings as George D. Hall, also formerly mentioned therein f 
76 as George G. Hamilton, wherever mentioned in said petition ne aa” 


and proceedings to the name of Granville D. Hall; and said 
petitioner further asks leave to amend his said petition by changing 
the averment whenever the same occurs, to wit, that the defend- 
ants, James N. Johnson and Eloisa Johnson, his wife, are at the date 
of the filing of this bill each citizens of the State of Iliinois, to the 
averment that they are each at the date of the filing of this bill 
citizens of the State of Vermont; and thereupon the court grants 
leave to said petitioner to make said amendments, which are accord- 
ingly made; and it now appearing to the court from proofs herein 
tiled that the said defendant, Granville D. Hall, a member of the 
council of the village of Glencoe, on the 22nd day of September, A. 
D. 1884, duly entered his appearance herein, by N. T. Fitch, Esq’re, 
his duly authorized solicitor herein; and it further appearing to the 
court from such proofs that Sarah J. Condon, one of the defendants 
herein, did, on the 19th day of September, A. D. 1884, duly enter 
her appearance herein, by William H. Condon, Esq’re, her duly a 
authorized solicitor herein ; and it further appearing to the court 
that neither the said Granville D. Hall, a member of the couneil of 
the village of Glencoe, nor the said Sarah J. Condon have plead, 
answered, or demurred to said petition, and both said Gran- 
wi ville D. Hall and said Sarah J. Condon being in default, and 
being now each three times solemnly called in open court 
come not, but herein make default, the respective defaults of said 
Granville D. Hall, a member of the council of the village of Gien- 
coe, and said Sarah J. Condon are hereby ordered to be and are en- 


said village ; 
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tered herein ; and the said petition of said Alfred Corning Clark is 
as to each of them taken as confessed ; and this cause coming on now 
for tinal hearing at this term, and having been argued by counsel, 
thereupon, upon consideration thereof and from proofs and evidence 
herein adduced, the court finds that the material allegations in said 
petition are true, and that the equities of this cause are with the 
petitioner. 

The court more particularly finds that the petitioner, Alfred Corn- 
ing Clark, was, at the date of filing the petition herein, and now is 
the sole and only owner in fee simple absolute of the premises de- 
scribed in said petition, to wit: Blocks number- three (8), four (4), 
five (5); lots number- three (o ), four (4), five (5), six (6), eleven (11), 
and a (12), all in block six (6); also blocks eight (8), nine (9), 
ten (10), eleven (11), twelve (12), thirteen (13), fourteen (14), fifteen 
(15), sixteen (16), seventeen (17), eighteen (18), nineteen (19), twenty 
(20), twenty-one (21), twenty-two (22), twenty-three (25), and twenty- 

four (24), allin Gormley’s Addition to Glencoe, in Cook county 
78 and State of Illinois, with the buildings, tenements, rights, 

privileges, hereditaments, easements, and appurtenances 
thereto appertaining and belonging, free and clear from all liens, 
claims, and encumbrances whatsoever, and that the defendants, 
Michael and Eliza Gormley, are now and were at the date of filing 
this petition in possession of said lots and blocks, and the value of 
said premises in controversy exceeds the sum of $5,000.00. 

That said petitioner, Alfred Corning Clark, derived and held title 
and now derives and holds title to said lots and blocks herein men- 
tioned as aforesaid under and by virtue of an unbroken and com- 
plete chain of conveyances, duly made, executed, acknowledged, and 
delivered, from the United. States of America to him, the said peti- 
tioner, and a plat entitled Gormley’s Addition to Glencoe, showing 
lots and blocks, with other property, both conveyances and plat re- 
corded in the recorder’s office of Cook county, Illinois, and by 
descent from his father, one Edward Clark, now deceased, and as 
the sole heir-at-law of said Edward Clark, deceased. 

That the public records of Cook county, Illinois, showing the title 
of said petitioner to said lots and blocks hereinbefore mentioned, 
were utterly destroyed by fire on the Sth and Yth days of October, 

1871. 
79 The court further finds from said proofs and evidence that 
at the date of the filing of this petition on that portion of Adams 
avenue shown on said plat as between bluff street and Grove street 
there was and is now located and situated the dwelling-house, barn, 
and shop belong to said Michael Gormley. 

The court further finds from such proof and evidence that the 
ordinance of January 3rd, 1582, mentioned in said petition, whereby 
it was sought to vacate certain streets in said Gormley’s Addition to 
Glencoe, was passed by said council of said village of Glencoe and a 
copy of the same recorded in the recorder’s oflice of Cook county, 
Illinois, but that said ordinance of January 3rd, 1882, was never 
posted or published, as required by the ordinances and charter of the 
but said ordinance of January ord, 1852, was by said 
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council, by resolutions on January 12th and 24th, 1882, and by 
ordinance on February 7th, 1882, duly repealed, rescinded, and an- 
nulled. 

The court further, from such proofs and evidence, finds that said 
council of said village of Glencoe, on October 4th, 1881, passed an 
ordinance to vacate so much of said Adams avenue as is located be- 
tween Grove street and Biuff street, shown on said plat of Gormley’s 

Addition to Glencoe; which said ordinance was duly posted, as 


80 required by the charter and ordinances of said village of 


Glencoe. 

The court therefore doth order, adjudge, and decree that the title 
to the following property, to wit, blocks number- three (3), four (4), 
five (5), lots number- three (3), four (4), five (5), six (6), eleven (11), 
and twelve (12), all in block six (6), blocks eight (8), nine (9), ten 
(10), eleven (11), twelve (12), thirteen (13), fourteen (14), fifteen (15), 
sixteen (16), seventeen (17), eighteen (18), nineteen (19), twenty (20), 
twenty-one (21‘, twenty-two (22), twenty-three (25), twenty-four (24), 

in Gormley’s Addition to Glencoe, in Cook county and State 
81 of Illinois, was at the date of filing said petition herein and 

now is vested in the petitioner, Alfred Corning Clark, in fee 
simple absolute, together with all the rights, privileges, easements, 
tenements, hereditaments, and appurtenances thereunto appertain- 
ing and belonging, and the said fee-simple title in and to said last- 
mentioned lots and blocks, so decreed in said _ petitioner, is hereby 
established and confirmed in him, the said Alfred Corning Clark, 
together with all the rights, privileges, easements, tenements, heredita- 
ments, and appurtenances thereunto appertaining and belonging, 
free and clear from all claims, liens,and encumbrances, of whatso- 
ever name and nature: 

The court doth further order, adjudge, and decree that at the date 
of filing said petition the said Michael Gormley was and is now es- 
topped, as against said petitioner, Alfred Corning Clark, his legal 
representatives, heirs, und assigns of said lots and blocks or any 
part thereof, the title of which is decreed in him, the said petitioner, 
from alleging or claiming any informality or defect inthe plat of 
said Gormley’s Addition to Glencoe aforesaid, and that said Michael 
and Eliza Gormley have no homestead rights in any of said lots 
& blocks is herein decreed in said Alfred Corning Clark, or in any 

street or streets or parts thereof upon which any of the said 
$2 lots & blocks abut, as against said Alfred Corning Clark, his 

legal representatives, heirs, and assigns of said lots & blocks 
or any part thereof. 

The court further orders, adjudges, and decrees that said ordi- 
nance of January ord, 1882, was never legally posted as required by 
the charter and ordinance of said village of Glencoe, and was duly 
and regularly annulled and rescinded, and the said ordinance of 
January 3rd, 1882, was at the date of filing this petition and now 
is, together with the copy thereof filed in said recorder’s office of 
Cook county, Illinois, null and void and of no effect whatever. 

The court doth further order, adjudge, and decree that at the 
date of filing this petition the title was and is now to so much of 
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Adams avenue as is shown on theplatof said Gormlev’s Addition to 
Glencoe between Grove street and Bluff street vested in fee simple 
in the said Michael Gormley, subject to the casement in and the 
right of use of as a street by said petitioner, Alfred Corning Clark, 
his heirs, legal representatives, and assigns, as the owner of lots or 
parts thereof abutting on said portion of said Adams avenue -be- 
tween Grove street and Bluff street, and the court doth order, ad- 

judge, and decree that said Michael Gormley and Eliza Gorm- 
S35 lev remove from said portion of said Adams avenue’ between 

Grove street and Bluff street said dwelling-house, barn, and 
shop, now on said last-named portion of Adams avenue, on or be- 
fore the first day of May, 1886, and that in default of such removal 
so hereby: ordered, upon proof by affidavit of a demand by said 
petitioner for such removal upon said Michael and Eliza Gormley, 
and service of a certified copy of this decree by exhibiting and 
reading the same to them, and a refusal by said Michael and Eliza 
Gormley, or either of them, to obey such order of removal, the 
marshal of this district be, and he is hereby, instructed to so re- 
move said dwelling-house, barn, and shop from said portion of 
Adams avenue, as hereby ordered and directed. 

The court doth further order, adjudge, and decree that the peti- 
tioner, Alfred Corning Clark, has the right to immediate possession 
of the said lots and blooks, the title of which is hereby decreed to be 
in him, the said Alfred Corning Clark, and the said Michael Gorm- 
ley and Eliza Gormley are hereby ordered, decreed, and directed to 
surrender up possession to said Alfred Corning Clark of the said 
lots and blocks, the title of which is hereby decreed in said Alfred 

Corning Clark; and the court doth further order, adjudge, 
84 and decree that unless such delivery of said lots and blocks 

be so made, upon proof by aflidavit of a demand made by 
petitioner upon said Michael Gormley and Eliza Gormley for such 
possession of said lots and blocks, and service of a certified copy of 
this decree upon said Michael and Eliza Gromley by exhibiting and 
reading the same to them, and a refusal by them, or either of them, 
to obey such decree or order for possession of said lots and blocks, 
that a writ of assistance, directed to the marshal of this district, 
forthwith issue to place said Alfred Corning Clark in possession of 
said lots and blocks hereby decreed in him. 

The court doth, upon the disclaimer of said Morton Culver and 
Eugenia M. Culver of any interest in the property and right 1n con- 
troversy, order said Morton and Eugenia M. Culver dismissed ; and 
it is further ordered that said injunction heretofore issued herein by 
the district judge acting as circuit judge be, and the same is hereby, 
dissolved, and the said Michael Gormley & Itliza, his wife, now ap- 
pear W pray to be allowed to file suggestion of and prove damages 
upon the dissolution of said injunction, which is denied by the court, 
and thereupon said Michael Gormley and Eliza Gormley pray an 

appeal to the Supreme Court of the United States, which 1s 
SD allowed upon their, or either of them, filing a bond according 
to law; and thereupon said Michael Gormley and Eliza 
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Gormley ask that the court fix the amount of a bond which is to act 
as a supersedeas, and thereupon the court fixes the amount at $1,600. 

The court doth further order, adjudge, & decree that said Michael 
Gormley pay the costs of this suit, to be taxed by the clerk of the 
court, and that in default of such payment execution issue there- 
for in accordance with the usual practice of this court. 


86 Afterwards, to. wit, on the ninth day of February, 1856 

in the December term of said court, 1885, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following, to wit: 


vot. 
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Order. 


= ALFRED CORNING CLARK 
US. >In Chancery. 
VILLAGE OF GLENCOE et al. 


Now come the parties, by their solicitors, and, on motion of Mor- 
ton Culver, Esq., the time for defendants to file their appeal bond 
herein is hereby extended to Monday morning next at ten o’clock. 


87 Aiterwards, to wit, on the twelfth day of February, 1886, 
there was filed in said clerk’s office an appeal bond in said 
entitled cause; which said appeal bond is in the words and figures 
following, to wit: 
Appeal Bond. 


Know all men by these presents that we, Michael Gormley, as 
principal, and Daniel H. Elliott, James H. Gormley, and Charles 
W. Bullard, as sureties, are held and firmly bound unto Alfred 
Corning Clark, complainant, in the penal sum of sixteen hundred 
dollars ($1,600.00), lawful money of the United States; for the pay- 
mentof which, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly, severally, and firmly, by these 
presents. , 

Witness our hands and seals this eighth day of February, A. D. 
1SS6. | 

The condition of the above obligation is such that whereas the 
said complainant, Alfred Corning GOlark, did, on the ninth day of 
December, A. D. 1885, in the United States cireuit court for the 
northern district of Illinois, and of the October term thereof, A. D. 
1S85, in a cert a suit in chancery entitled Clark vs. The Village of 
Gilencoe et a/., Gen. No. 18958, recover against the above-bounden 
Michael Gormley and others a decree of court in favor of said Clark, 

and also judgment for costs therein; from which said decree 
88 and judgment of the said circuit court the said Michael Gorm- 

ley has prayed for and obtained an appeal to the Supreme 
Court of the United States : 

Now, therefore, if the said Michael Gormley shall prosecute his 
said appeal to effect and if he fail to make good his plea shall an- 
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swer all damages and costs, then the above obligation to be void ; 
otherwise to remain in full force and virtue. 
MICHAEL GORMLEY. [s] 
JAS. H. GORMLEY. ‘com 
LSE. 
[SE. 


CHARLES W. BULLARD. 
DANIEL H. ELLIOTT. 
Approved : 
W. Q. GRESHAM. 


Endorsed: Filed Feb’y 12th, 1886. Wm. H. Bradley, clerk. 


o 
SU Testimony. 


Deposition of A. C. Clark. 


Circuit Court of the United States, Northern District of I]linois. 


ALFRED CORNING CLARK 


Us. ; 
THE VILLAGE OF GLENCOE el ak} 


STATE OF NEw YORK, | 
im © ; - ne y , oe 
City and County of New York, | 
Deposition of Alfred Corning Clark, taken before Frederick N. Phin- 


ney, a commissioner, at the city of New York and State of New j 
York, on the twenty-third day of February, A. D. 1555. 


Interrogatory first. State your name, age, occupation, and place 

of residence, and of what State you are a citizen. 

First. To the first interrogatory he saith: My name is Alfred 
| Corning Clark ; my age is forty years; I have no occupation other 
: than the management of my own affairs and those of ny family ; 

my place of residence is Cooperstown, in the State of New 
90 York; Iam a citizen of the State of New York. 

~ | Interrogatory second. State whether you know the parties 

T | to this. suit or either of them; and, if so, how long have you known 

1 4 them, or either of them, respectively. 

i Second. To the second interrogatory he saith: [| am the com- 
plainant in this suit; 1 do not know any or either of the other par- 
ties. | 

B: Interrogatory third. Did you know Edward Clark, late of Coop- 

Et erstown, county of Otsego, State of New York ” 

“a. - Third. To the third interrogatory he saith: Yea. 

; Interrogatory fourth. If you answer yea to said third interroga- 

" tory, state whether he is living or deceased. 

: Fourth. To the fourth interrogatory he saith: He 1s deceased. 


Interrogatory fifth. If you answer he is deceased, state when and 
where he died and how you know of his death. 
Fifth. To the fifth interrogatory he saith: He died on the four- 
. teenth day of October, in the year one thousand eight hundred and 
elghty-two, at Cooperstown, in the State of New York. I know of 
his death because I was with him when he died. 
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[nterrogatory sixth. If you answer he is deceased, state whether 
or not he was ever married. If so, to whom, and whether the per- 
son or persons to whom he was married are living or deceased, and 

if deceased when she or they died. 
O] Sixth. To the sixth interrogatory he saith: He was mar- 
ried once, only to Caroline Jordan; she is deceased ; she died 
on the 27th day of June, in the year one thousand eight hundred 
and seventy-four. | 

Interrogatory seventh. If you answer said Edward Clark was 
married, state whether or not he ever had any children. If you 
answer yea, state the name or names of all of said children and the 
name or names of the mother or mothers of such child or children. 

Seventh. To the seventh interrogatory he saith: He had four 
children ; their names were Ambrose Jordan Clark, Edward Lo- 
raine Clark, Julia Elise Clark, and Alfred Corning Clark ; the name 
of their mother was, before her marriage, Caroline Jordan. 

Interrogatory eighth. If you answer said Edward Clark had any 
child or children, state whether child or children are now living, 
aud if any are deceased state when such child or children died. 

Kighth. To the eighth interrogatory he saith: I, Alfred Corning 
Clark, am the only child of the above-named Edward Clark now 
living; the other children died before their father’s death. Julia 
Elise died on the twenty-first day of August, 1841; Edward Lo- 
raine died on the nineteenth day of February, in the year one 
thousand eight hundred and sixty, and Ambrose Jordan died on 
the twentieth day of May, in the year one thousand eight hundred 

and eighty. | 
Y2 Interrogatory ninth. If you answer that Edward Clark did 
have any child or children, state whether such children were 
ever married, and, if you answer yea, state to whom and names of 
such children who married. 

Ninth. To the ninth interrogatory he saith: None of the children 
of the above-named Edward Clark were married except myself. I, 
Alfred Corning Clark, married Elizabeth Seriven. 

[nterrogatory tenth. If you answer any of said children of Edw: rd 
Clark did marry, state whether or not there were any grandchildren 
born of said Edward Clark. If vou answer yea, give their names 
and the names of their parents. 

Tenth. To the tenth interrogatory he saith: There have been 
four; their names are Edward Sc#rven, Robert Sterling, Frederick 
Ambrose, and Stephen Carlton; their parents are myself, Alfred 
Corning Clark, and my _ wife, Elizabeth Scriven Clark, above 
named. | 

Interrogatory eleventh. State whether or not you were related to 
the said Edward Clark, and, if you answer yea, state in what way 
you were related. . 

Mleventh. ‘To the eleventh interrogatory he saith: I am the son 
of the Edward Clark referred to in this interrogatory. 


ALFRED CORNING CLARK. 
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Subscribed and sworn to before me this 23d day of February, 
1885. 
FREDERICK N. PHINNEY, 


Commissioner. 


McCOY, POPE & McCOY, 
Complainant’s Solicitors. 


93 UNITED STATES OF AMERICA, 
, . ‘ . e * > SS. 
Northern District of Illinois. § 


The United States of America to Irederick N. Phinney, Esquire, as 
commissioner of the city of New York, inthe county of New York 
and State of New York, or other ofticer mentioned in the annexed 
notice, Greeting : 

We, reposing special confidence in your fidelity and provident cir- 
cumspection, do hereby authorize and appoint you to take the testi- 
mony in writing of Alfred Corning Clark, whom you are hereby au- 
thorized and required to bring before you at such time and place as 
you may designate and appoint for that purpose, and that at such 
time and place you will proceed to examine, under oath, said wit- 
ness, upon the interrogatories hereunto annexed, at the instance of 
the complainant in a certain cause now pending and undetermined 
in our circuit court of the United States for the northern district of 
Illinois, before the judges thereof, wherein Alfred Corning Clark is 
plaintiff and The Village of Glencoe et al. are defendants. The 
answers to the annexed interrogatories you will cause to be reduced 
to writing in the order in which they shall be proposed and answered, 
and they shall then be signed by said witness. At the foot thereof 
you will add a certificate, subscribed by yourself, stating that the 
same were sworn to and subscribed by said witness, and the time 

and place when and where the same were taken, which said 

v4 examination of said witness so taken, with your certificate 

thereto attached, you will send, directed to our clerk of our 

circult court of the United States for the northern district of Illinois, 

sealed, with the names of the parties litigant endorsed. thereupon, 
together with this writ, with due dispatch. 

Witness the Hon. Morrison R. Waite, Chief Justice of 

the Supreme Court of the United States of America, at 

[seAL.] Chicago, Illinois, this 25d day of January, in the year of 

our Lord one thousand eight hundred and eighty-five, and 
of our Independence the 109th year. 


WM. H. BRADLEY, Clerk. 


(Endorsed :) Filed Feb’y 26, A. D. 1885. Opened Feb’y 26, A. D. 
1885. For Mr. Pope, compl’t’s att’y. Wm. IL. Bradley, clerk. 
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OD In the Cireuit Court of the United States for the Northern 
District of Illinois. 


ALFRED ‘CORNING CLARKE } 
VS - Bill. | 
VILLAGE OF GLENCOE et al. j 


To the Honorable Walter Q. Gresham, judge of said court: 


[mn pursuance of the order of reference entered in this cause Jan- 


iry 5, 1885, I appointed January 10, 1885, for the taking of evi- 


nee therein, and was on that day and on divers other days subse- 
tly attended by Charles E. Pope, representing the firm of 

MeCoy, Pope and McCoy, solicitors for the complainant, and by 
rton Culver, solicitor for the defendants, Michael and Eliza Gorm- 


d at those several times divers witnesses on behalf of both 
ynplainant and the defendants \,..e also before me and testi- 


said several witnesses so attending were by me severally 


| their evidence was under my direction and control taken 
en by the several witnesses and is annexed to this re- 


‘ 


age 185 and ending at page 557 (the annexed 


LO Sula page ISO having been introduced before me 
nt and purporting LO have been taken before Heitry 
ne of the masters of this court, on a former reference), 
times therein shown 
t] ‘A for final hearing for the 27th day of Octo- 
| then attended by counsel for the said respective 
eupon it was claimed on the part of the defendants, 


raf rormiey, that the direction in the order, of refer- 

lings was an error in the draft of the order, and 

lefendants had further documentary evidence which 

d to introduce and could introduce at the trial; 

I rulal eall of the docket having reached 

ic consent of counsel I respectfully report 
|introduced before me, without findings. 


JOIN TT. BENNETT, 
Ma ler in C hanes rij of thie l nited Slates (iourt 
for thee Northern District of [linois. 


further return, page 543.—J. I. Bennett, master, &c.) 
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97 In the Circuit Court of the United States for the Northern 
District of Illinois. 


ALFRED C. CLARKE, Complainant, 
VS. >In Chancery. 
VILLAGE OF GLENCOE et al., Defendants. j 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, October 20th, A. D. 1584. 


Present: Mr. Pope, for complainant ; Mr. Morton Culver, for M. & 
Iv. Gormley. 


Morton CULVER, a witness on behalf of the complainant, being 
first duly sworn, was examined in chief by Mr. Pore and deposes 
and says as follows: 


Counsel for complainant offered in evidence the following : 

Certified copy of pleadings and judgments in the case of Gorm- 
ley vs. Day, in the superior court of Cook county, [linots. 

Objected to as irrelevant, not properly attested, and not a com- 
plete record. 

Certified copies of the last will and testament of Edward Clark, 
late of Cooperstown, deceased ; probate of the same and letters tes- 


tamentary issued on said will in the surrogate court of the county of 


Otsego, State of New York. 
Objected to as not properly attested and as irrelevant. 
98 Certified copy of the order of aflirmance in the case of Gorm- 
ley vs. Day, the order being entered in the appellate court of 
the first district of Ilhinois. 
Objected to as irrelevant and not properly attested. 


A. Morton Culver; lawful age; occupation, lawyer; residence, 
Glencoe. 

(). Please look at the document which I hand you, being a copy 
of the plat of Gormley’s Addition to Glencoe attached to the record 
certified by the clerk of the superior court of Cook county, Illinois, 


with the appellate court of the Ist district of Illinois, in the case of 


Gormley vs. Day, filed in the appellate court on March 8, 1882, and 


state in whose handwriting the endorsements are upon the copy of 


the plat which I show you. 

A. Mine. 

(). When were those endorsements added—before or after the cer- 
tification of the clerk ? | 

A. I don’t remember; I don’t remember that I wrote this at all, 
but it is in my handwriting. 

Q. That handwriting and the endorsement are shown, are they 
not, on the copy of the plat of Gormley’s Addition to Glencoe certi- 
fied up in the transcript in the case of Gormley vs. Day to the clerk 
of the appellate court by the clerk of the superior court ? 


Objected to because that is not the way to prove it. 
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lion t know whether they were or not 
Please look at the document which I hand you and state 1f 
t the transeript in the case of Gormley vs. Day which you 


tiled in the appellate court for the Ist district of [llinols. 


A. I can’t tell whether it is or not; it looks like it. It ap- 
pears to be a transcript filed in the appellate court. 
and belief, is it not the 


() To the best of your knowledge 


’ ’ ‘ ; 


| could not tell; I never read the transcript. I have no doubt 


eript which you filed in the appellate court ” 


Will you explain how it was that these endorsements upon 

tached to the transcript in the case of Gormley 
were placed there when said endorsements do not appear 
e original pleadings in the case of Gormley vs. Day ? 

| don’t remember anything about it. I could not on oath 
| ever wrote anything on this plat except I see it. I have no 
etion when or wher 

It i fact that it is in your handwriting ? 

Yes, sir. I mean the plat which appears in the transcript 
purports to have been filed in the appellate court March 8th. 

Will you please state from whom you procured the deed from 

is Gormley to Michael Gormley, which you offered in evidence 
superior court in the case of Gormley vs. Day ? 

| don’t remember. I don’t remember that 1 offered it 1n evi- 


‘ 
| 
} 
' 


a 
[Is it not a fact said deed was at the time of the trial of Gorm- 
Dav in the possession of said Michael Gormley or in your 


| don’t remember that. I don’t remember anything about it. 
When did you last see said deed ? 
| don't remember I ever saw it. [I should presume all papers 


taining to Mr. Gormley’s property were in his own possession. | 


i (hem in my possession that I know of. 
From whom did you procure the original plat of Gormley’s 
Addition which you offered in evidence in Gormley vs. Day? 
A. I don't remember that I offered it. The last time I saw 
Mr. Gormiey had it; last week. 


From whom did you procure the patent which you offered in 
Gormley vs. Day, in the superior court ? 

| don’t remember 

Where did you last see the patent 

| don’t remember I ever saw it 


[s it not a fact you offered the original patent in evidence in 


| sion’t remember that | did or did not. 


*. » 
Lion: 


17 bys <7 recollec 
ntest re eo} ction about the thing. 
lid offer it in evidence, from whom did you procure it? 


recollection at all about it: 1 want to tell this—I 


«@ 


et 
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may appear to swear curjously, but it is a fact my memory Is not 
good. | 

Q. Please examine the transcript of the record of Gormley vs. Day 
and state whether the record is the proceedings in the case of Gorm- 
ley vs. Day, in the superior court of Cook county, and refreshes your 
recollection as to what documents you there offered in evidence, 
hereinbefore referred to. 

A. The first one, itseems, was a notice dated January 10, 1882; so 
this record says. It seems by this record I offered the deeds to Mi- 
chael Gormley in evidence marked B and C; that appears the [to] be 
the date, the 4th of May, so page 49 of the record says, from Marcus 
Gormley and Mary Gormley, his wife, to Michael Gormley, for the 
south west quarter, section 7, town. 42 north, range 15, containing 160 
| acres. 

10] Also page 51 of the record shows a deed made December 

15, 1864, between Alexander McDaniel and wife and Michael 
Gormley, of the west half of the north half of lot 1 of the northwest 
quarter, section 18, 42,15. Ido not notice any patent here. There 
appears on page 66 the original plat was offered in evidence ; also 
the record shows I offered the plat in evidence, on page 47. 


Mr. Pore: I offerin evidence so much of the record and tran- 
script in the case of Gormley vs Day, filed in the appellate court of 
the first district of Ilinois March §, 1852, and referred to by the wit- 
ness, as shows the endorsements upon the plat of Gormley’s Addition 
to the village of Glencoe ; which endorsements are as follows: 


“Endorsements on plat of Gormley’s Addition to Glencoe, 
Gormley’s Addition to Glencoe being a sub’d’n of the 8S. W. 4 of 
sec. 7 -ey the W. 3 of N. E. 3 of N. W. 4 of sec. 18, being all in T. 
4? RK. 13 Bb.” 


“STATE OF ILLINOIS, | 
Cook County, . 
No. 155,226. 


Filed for record Mar. 11, A. D. 1884, at — o’clock, and recorded 


Ap'l 50th, 1874, in Book 7 of Plats, page 36. 


JAS. STEWART, Lecorder.” 

“STATE OF ILLINOIS, | 
County of Cook, f° 
Be it remembered that on th's sixth day of March, A. D. 1874, 
personally appeared Michael Gormley before me, Charles Haines, a 


justice of the peace in and for the town of South Chicago, in the 


county and State aforesaid, who is personally kuown to me, 
102. and acknowledged that he is propriecvor of the forecoing de- 
: scribed real estate, designated as ‘ Gormley’s Addition to Glen- 
coe, and that the foregoing subdivision is made of his own free will 
and deed. Given under my hand and seal this 6th day March, 
A. D. 1874. 
J. CHARLES HAINES, J. P. [srar.]” 


' 
; 


d county 
January, 11 
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That ever since the first Tuesday in April, 1881, the council of 
sald village has consisted of five members or councilmen and one 
president, and that the clerk of said council and village has been 

one John L. Day, who is made defendant herein. 
104 4. That among the duties of such clerk he is to post three 

copies of each and every ordinance posted | passed | by said coun- 
cil within thirty days of the passage of such ordinance or ordinances, 
and also to keep the records of the acts and doings of such council, 
and upon request and the tender of his fees therefor to make 
and deliver to any person interested a certified copy over his hand 
and the corporate seal of such village of any and all the records of 
= village in his possession. 

That vour petitioner being the owner in fee of the following- 
incites premises, located in said village of Glencoe, to wit: 

The southwest quarter of section seven, and also the west half of 
the northeast quarter of the northwest quarter of section 18, all in 
township 42 north of range 15 east of the third principal meridian, 
consisting of 180 acres—caused the same to be subdivided into lots, 
blocks, streets, and alleys, and a plat of such subdivision, entitled 
“ Gormley’s Addision to Glencoe,” to be recorded in the recorder’s 
office of said Cook county March 11th, 1874, in Book 7 of plats, 
page 36, reference being here had thereto or to the original plat 
(ready to be produced in court) for greater certainty and particu- 
larity, a map containing a copy of such plat being hereto attached 
~~ marked “ Exhibit B” and made part of this petition. 

That petitioner has not sold or conveyed the land in said 
Partha and alleys, or any part thereof, or in any manner incum- 
bered the same since the recording of said plat, except by the act of 
making such subdivision and recording the plat thereof. 

7. That said council of the village of Glencoe, at one of its regular 
stated monthly meetings, to wit, on the third day of January, 1582, 
at which meeting there were present four councilmen and its presi- 

dent, unanimously passed a certain ordinance, a copy of 
105 ~~ _—~which is hereto annexed and marked “ Exhibit C,” and such 

ordinance was passed on calling the ayes and noes of said 
four councilmen, all of whom voted aye, and was so recorded in the 
record of the acts and doings of said council by its said clerk, 
John L. Day, aforesaid. 

8. That said John L. Day, as such clerk, is the keeper and custo- 
dian, among other things, of the seal of said village ; also of its book 
of ordinances and of the records of the acts and doings of said 
council. 

That said Day, conspiring with other persons how to injure 
your petitioner, has hitherto refused and still does refuse to post 
coples of said ordinance at the places and within the time required 
by the charter of said village, and says he will not post said ordi- 
nance at all so as to give it force and effect, but pretends that said 
ordinance has been repealed; but your petitioner avers that said 
ordinance has not been repealed or any part thereof, and peti- 
tioner says he fears and verily believes that said Day will not post 
said ordinance as required of him by law, and, further, that he will 
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coe.” and by that name shall bave perpetual succession, and may 
have and use a common seal and change and alter the same at 
pleasure. 
§ 2. The boundaries of said village shall beas follows: Commence- 
ing ata point in Lake Michigan one-half mile east of the point 
where the one-eighth section line in the north half of section six, in 
township forty-two north, of range thirteen east, of the third princi- 
pal meridian, meets the shore of said lake ; thence west to the last- 
named point and upon said one-eighth section line to the township 
line; thence south on said township line to the one-eighth section 
line in the north half of section eighteen, in the said township and 
range; thence east on the last named one-eighth section line con- 
tinued to the quarter-section line of section seventeen ; thence north 
on the quarter-section line of said section seventeen and_ section 
eight, in said township and range, to the shore of said lake; thence 
east one-half mile, and thence northw esterly to the point of begin- 
ning: Provided, The limits of said village may be extended sO as 
to include therein any addition that may be made thereto and any 
tract of land the owner or owners of which or a majority of them 
may desire to have included in said village. 
$3. The inhabitants of said village, by. the name and style afore- 
said, shall have power to sue and be sued, implead and be im- 
pleaded, defend and be defended, in all courts of law and equity and 
in all actions whatsoever; to purchase, receive, and hold 
110. property, both real and personal, within the limits of the cor- 
poration ; to purchase, receive, and hold real property beyond 
the limits of the corporation for burial-grounds or other corporate 
purposes for the use of said inhabitants; to improve and_ protect 
such property and lease, sell, convey, and dispose of the same, and 
do all other acts and things in relation thereto that natural persons 
aay do. 


ARTICLE II. 
Of the council and president. 


Section 1. The municipal government of said village shall be 
vested in a council consisting of a president and five councilmen, 
who shall be elected annually by the legal voters of said village and 
continue in office until their successors are elected and qualified. 

$2. No person shall be member of the village council unless he 
be a legal voter and shall have been an actual resident of said vil- 
lage one year immediately preceding his election. 

‘ ¥ 3. Every member of the council, before entering upon the duties 
of his office, shall take and subse ribe to an oath that he will support 
the Constitution and laws of the United States and this State, and 
that he will well and truly perform the duties of his oflice to the 
best ~Y his skill and abilities. 

$4. The council shall be judge of the qualifications, elections, and 
re wa of its own members, and shall determine all contested elec- 
tlons. 


$5. A majoritv of the council shall constitute a quorum to do 
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ARTICLE III. 
Of elections and officers. 


Section 1. There shall be elected by the qualified voters of said 
village, annually on the first Tuesday of April, a president and five 
councilmen, an assessor, co)lector, street commissioner, marshal, and 
police constable, and quadrennially a police magistrate, who shall 
hold their respective offices until their successors are elected and 

qualified: Provided, When the inhabitants of said village 
112. = number three thousand an. additional police magistrate and 

constable may be elected. All vacancies, except of police 
magistrate, shall be filled by appointment, to be nominated by the 
president and confirmed by the council. Removal from the corpo- 
rate limits, refusal to serve or neglect to serve for one month, shall 
constitute a vacancy. 

§ 2. At all elections the polls shall open at 9 o’clock in the morn- 
ing and close at 5 o’clock in the evening. ‘Ten davs’ notice of the 
time and place of each election shall be given by posting three or 
more written or printed notices thereof in as many public places 
within the corporate limits, such notices to specify what officers and 
what taxes, if any, are to be voted for; notices of the first election 
to be signed by three or more legal voters, and of subsequent elee- 
tions by the corporation clerk. At the first election under this act 
the electors present at the time of opening the polls shall elect two 
of their number to act as judges and one as clerk, who shall give 
certificates to the persons elected and make returns of the poll book 
and certificate attached to the clerk when he shall be appointed and 
enters upon the duties of his office. All other elections shall be 
held by two competent persons appointed by the council to act as 
judges and the corporation clerks: Provided, In the absence of any 
of these parties the electors present at the opening of the polls may 
elect any of their number to fill the place of such absentees, and 
all judges and clerks of elections shall be duly sworn and shall con- 
duct such elections as is required by the general election laws of 
this State, shall canvass the votes, and make returns thereof to the 
corporation clerk. The corporation clerk shall make duplicate cer- 
tificates of the election of police magistrates and forward the same 
to the clerk of the Cook county court, whose duty it shall be to file 
one certificate in his office and forward one to the Governor of the 
State of Illinois for a commission for the person elected. A failure 
to elect officers on the day herein named shall not operate as a dis- 
solution of the corporation; but such election may be held on any 
subsequent day by giving the required notice. 

$ 3. No person shall vote at any election of officers of said cor- 
poration unless he be qualified to vote for representatives to the Gen- 
eral Assembly and shall have resided within the limits of said vil- 
lage for sixty days next preceding such election. No person shall 
be elected or appointed to any office under this act unless he be a 
qualified voter. <All elections shall be by ballot, and tie votes, ex- 
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law upon other justices of the peace. It shall be the duty of any 
justice of the peace of Cook county, when an appeal is taken to him 
from such police magistrate, to hear and deterinine the case; also 
upon complaint being made to him for any violation of this act or 
any ordinance to issue his warrant, process, or summons, and exer- 
cise the same jurisdiction as such police magistrate, and be entitled 
to the same fees, to be collected in the same manner. No person 
shall be eligible to office of police magistrate unless he shall have 
resided in said village one year next preeeding his election, and in 
case of a vacancy the council shall order a special election to fill 
such vacancy. 

s 9. The police constable of said village and all other constables 
are hereby authorized and directed to execute any process or order 
issued or made by such police magistrate in the same manner as 
process is executed from other justices of the peace, and shall receive 
such fees therefor as are allowed by the laws of this State for similar 
services, and to be collected in the same manner. ‘The police con- 
stables shall have the same power and authority in all cases arising 
under the laws uf this State as other constables, and be entitled to 
the same fees for services rendered. The police constables and other 
constables serving any process or writ issued or made by such police 
magistrate for the violation of any of the provisions of this act or 
of any ordinance of said corporation, or for any criminal offence, 
shall have authority to serve the same anywhere in Cook or Lake 
county; and for all negligence or violation of duty the police con- 
stable shall be subject to the same fine and penalties as other con- 
stable under the laws of this State. 


ARTICLE IV. 
Powers of ¢c i] 
owers of council. 


Section 1. The council shall have power to levy and collect taxes 
on all taxable property, real and personal, within the limits of said 
corporation, not exceeding two per cent. per annum upon the 
assessed valuation thereof, for general purposes, unless a greater 
amount of tax is authorized at an annual or special election, and to 
levy, assess, and collect special taxes or assessments according to 
law for local purposes or improvements, and to enforce the pay- 
ment of such taxes and assessments in any manner to be prescribed 
by ordinance not repugnant to the Constitution and laws of the 

United States or of this State. 
115 $2. To borrow money on the credit of said corporation by 

issuing bondsat a rate of interest not exceeding ten per cent. per 
annum: Provided, That the outstanding bonded indebtedness shall 
not exceed ten per cent. of the assessed valuation of the property 
within the limits of said village,and that any tax levied In any one 
year for the payment of the principal of such bonded indebtedness 
shall not exceed one per cent. of such assessed valuation. 

$3. To appropriate money and provide for the payment of all 
debts and expenses of the corporation. 

S—I02 . 
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vate property, disorderly intrusion upon any private premises, petty 
pilfering, destruction or injury of shade trees, or any other disorderly 
proceedings endangering or trespassing upon the rights of private 
pe rsons or property. 

24. To license, tax, regulate, or suppress theatrical and other ex- 
hibitions, shows, and amusements, ball alleys, and billiard tables 
when the same are carried on as a business and for a pecuniary 
vbenent. | 

$25. To license, tax, and regulate auctioneers, peddlers, hawkers, 
ordinaries, retailers, taverns, brokers, pawnbrokers, money changers, 
hackney carriages, coaches, omnibuses, wagons, carts, and drays. “and 
to fix the rate to be charge d for the carriage of persons and for the 
wagonage, cartage, and drayage of property. 

26. To restrain, prohibit, and suppress tippling houses, dram 
shops, gambling houses, faro boards, lotteries, gift enterprises, bawdy 
houses, and other disorderly establishments. 

$ 27. To restrain, prohibit, and suppress all descriptions of gam- 
bling, swindling, and fraudulent abuses, and to punish all persons in 
any manner engaged therein. 

: 28. To estab lish and regulate the police of said village, and pro- 

vide for the protection of property and the inhabitants thereof. 
118 ; 29. To establish rules and regulations for bathing and 
bathing houses. 

30. To establish crossings on railroads, within the corporate 
limits, and to make necessary rules and regulations for keeping the 
same unobstructed ; to regulate the speed that railroad engines and 
trains may run within the corporate limits, and prevent the obstruc- 

nn of streets and alleys by the standing of cars upon the same, and 
require railroad companies to keep their ditches, bridges, and cross- 
ngs within the corporate limits in good condition. 

31. To provide for taking enumerations of the inhabitants of 
said village, and at any time to divide the said village into wards, 
alter the boundaries thereof, and erect additional wards as occasion 
may re quire and when the council so divide the village into wards 
the same shall consist of one president and two councilmen for each 
vard; and the council may at any time divide the village into two 
or more election districts and establish polling places therein. 

32. To provide a prison or other secure place in which any per- 
on arrested for violating any criminal law of this State or any or- 
linanee or provisions of this act may be confined until he may be 
examined and tried,and to provide for the punishment of offenders 
wainst any ordinance or provision of this act by imprisonment not 
to exceed twenty days in such prison or other secure place, and de- 
fray the expenses of the same. 

30. ‘To pass all ordinances which the council may deem necessary 
nd proper for carrying into full effect the provisions of this act and 
r the regulation of the municipal government of said village and 

xecute the same, and to impose fines, forfeitures, and penalties 

h ation of any ordinances or any provisions of this act, and 
lor the enforcement of such ordinances and the recovery 
nes, forfeitures, and penalties in any manner not repugnant 
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to the Constitution of the United States and of this State: Provided 
That any person charged with a breach of any provision of this act 
or any ordinance shall be entitled to trial by jury in the manner 
provided by statute for persons charged with-assaults and assaults and 
battery: And provided, That in no case shall any such fine or for- 
feiture exceed the sum of one hundred dollars for any one offence, 
and any such fine or forfeiture may be recovered before the police 
magistrate or any justice of the peace in Cook county in the cor- 
porate name; and the police magistrate or justice of the peace may, 

unless the amount of such judgment be paid forthwith or satis- 
119 satisfactory, security given, issue executions against the goods 

and chattels of the defendant so fined immediately upon the 
rendition of judgment, or he may commit such defendant to the 
prison or other secure place provided by the council or to Cook 
county jail until such judgment and costs are paid or there remain 
48 hours, and, if the fine exceed ten dollars, then to remain In such 
confinement twenty-four hours for every five dollars over and above 
the said ten dollars, and so on in proportion to the amount of said 
fine. 


ARTICLE V. 


Taxes—general and special. 


Section 1. Before the annual election the council shall make an 
estimate of the taxes required for the ensuing year, and if the 
amount estimated exceeds two per cent. of the assessed valuation 
of the taxable property within the corporate limits the council shall 
cause to be specified in the election notices what taxes over and 
above two per cent. are required and for what purpose, and on the 
day of election, at 2 o’elock p. m., the judges of election shall call 
the voters present to order, and the clerk shall state what taxes are 
required, as per election notice; and the voters shall declare by vote 
what taxes over and above the said two per cent. shall be levied and 
collected and for what purpose, and all such taxes then ordered 
shall be levied and collected by the council: Provided, The council 
may call a special election to vote for taxes upon giving similar 
notice thereof. 

$2. The assessor, governed by the laws of the State directing the 
assessing of property for State and county purposes, shall make an 
assessment of all taxable property in said village and on or before 
the first day of June deposit his assessment-roll, duly certified, with 
the clerk ; and the clerk shall, within ten days thereafter, post up 
notices in four public places in said village that the assessment-roll 
is filed in his office and open to the inspection of all parties inter- 
ested, and that at the regular mecting of the council in July the 
council will consider any objections made to said roll. When the 
council has considered all such objections and amended or corrected 
said roll as it shall seem proper the council shall confirm the same, 
and fromy and after such confirmation all taxes levied upon real 
estate are declared a lien thereon until paid. 


$3. The clerk shall make a copy ¢f said assessment-roll and ex- 
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be opened, laid out, altered, 
L} of two-thirds of the 

¢ may pass or upon the pe- 


the 
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tition of the owners of one-half the property fronting on the same 
or upon the petition of one-half the legal voters or the petition of 
fifty resident freeholders of said village. 

§ 7. After the filing of such assessment-roll the same proceedings 
shall be had for the inspection, correction, and confirmation thereof ; 
for the collection of the special taxes or assessmnents thereon; for 
judgment and sale for delinquencies; for redemption from sale and 
for giving of deeds, in case of non-redemption, as described in pre- 
ceding sections, concerning taxes for general corporate purposes ; 
and from and after |the confirmation of such assessment-roll the 
special taxes or assessments levied shall be iz a lien upon the lands 
therein named until paid: Provided, The council may for good 
‘ause set aside such assessment and cause another to be made by the 
same or other commissioners, and the council may suspend for a 
time the collection of such assessment: And provided, The council 
shall have power to sue for and recover such special taxes or assess- 
ments in the corporate name before any court ef competent juris- 
diction in an action of debt. 

§.8. Instead of a general assessment the council may adopt the 
then last assessment made under the general laws of this State, anc 
the council may direct the clerk to certify general and special assess- 
ments to the clerk of the county court of cook county, who shall ex- 
tend the same upon the town collector’s book, and for the collection 
thereof the same proceedings shall be had and the same fees allowed 
as in the case of State and county taxes, and the town collector and 
county treasurer shall pay over all money collected thereon to the 
treasurer of the village. 


ARTICLE VI. 
Schools. 


SecTION 1. The territory included within the corporate limits and 
all additions to said village is hereby made a school district for 
school purposes, and the council shail be ex officio school directors 
thereof and shall have the supervision and control of public schools 
therein and shall have power to appoint a superintendent of schools, 
to purchase and hold real estate for school purposes, to build and 
keep in repair school-houses, io establish and maintain schools, to 

levy and coHect all taxes for school purposes voted for by the 
122 legal voters of the village upon the taxable property within 

the corporate limits, and to do and perform all things that 
school directors may do under the general school laws of the State 
not inconsistent with this act. | 

§ 2. The council shall have power to establish and maintain a high 
school and schools of such grade and character as may meet the 
wants of the inhabitants, to fix the terms and conditions upon which 
scholars residing beyond the corporate limits may attend the schools 
located in said corporate limits, to fix the salaries of teachers, to 
make all needful rules and regulations for the government of said 
schools, for the advancement of the students and preservation of 
their morals, and the selling, bartering, exchanging, trafficking in or 
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spirituous. vinous, malt, fermented, 
\\ ith) 1} the limits of sald corporation 
ot to interfere in any manner with 


hereby expressly prohibited, and any per- 


ion, either directly or indirectly, by 
inner, shall forfeit and pay the sum 


first offence and any amount not less 
hundred dollars for each subsequent 


corporate name before the police 
peace in the county where the of- 
the offender may be found, and such 
the fine and costs are paid, and this 
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id after the passage of this act, and 


| under this provision shall be applied 


der the direction of the council, shall 


pperty and the general supervision 
applicants for teaching, employ 


tudies, and perform such duties 


the council 


oration shall be school treasurer, and 
therwise in the corporate limits for 


ver to him, and all public oflicers re- 


school purposes to the school treas- 


rth of range thirteen east of third 


ratable proportion thereof direct 


ion, And 1t 1s hereby made the duty 
Vv nship LO pay over LO the treasurer 
} 


ownship school fund of sard township 
proportion to the whole amount of 


said corporate limits bear to all 
and upon his failure so to do the 
the corporate name before any 
and recover such proportionable 
d and manage such school funds 
in the same manner as township 
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nances shall take effect at the expiration of ten days after such post- 
ing. 

§ 4. All ordinances, orders, by-laws, resolutions, and proceedings 
of the council may be proven by the seal of the corporation and the 
signature of the clerk, and when printed or published in book or 
pamphlet form and purporting to be printed or published by au- 
thority of the council shall be received in evidence 1n all courts and 
places without any further authentication or proof. 

s 5. All suits, actions, and prosecutions instituted, commenced, or 
brought by the corporation hereby created for any violation of ordi- 
nances or of this act, for the recovery of any fine, forfeiture, or 
penalty, shall be commenced by ordinary summons and in the 
name of the village of Glencoe ; or, in case of complaint, upon oath, 
before the police magistrate or any justice of the peace that any 
person has violated any provision of this act or any ordinance of 
said corporation, and that there is danger of the offender escaping or 
absconding, the police magistrate or justice shall issue his warrant 
for the arrest of such offender, and may commit or hold him to bail 
until tried. 

s 6. All fines, forfeitures, and penalties received or collected for 
the breach of any ordinance or this act and all license fees and 

other money collected by virtue of this act or any ordi- 
124-126 nance passed in pursuance of this act shall be paid by the 

officer or person receiving the same to the treasurer of said 
village, who shall give proper vouchers therefor. 

§ 7. No money shall be paid out of the treasury of the said corpo- 
ration save upon resolution of the council specifying to whom and 
upon what account the same is paid and on order, signed by the 
president and countersigned by the clerk, drawn in pursuance of 
such resolution, and the clerk shall keep a record of all such orders 
made and. the treasurer of all orders paid, giving date, name of 
payee, amount, and upon what account paid. 

$8. The treasurer shall keep a separate account of all moneys 
collected and paid out for different purposes, and money collected 
for a certain purpose shall not be paid out for any other purpose, 
unless not actually needed for the purpose for which it was collected, 
and only upon the special order of the council. 

$9. This act is hereby declared a public act, and shall take effect 
and bein full force from and after its passage. 

Approved March 29, 1869. 


127 & 128 Exuipit C. 


An ordinance for the vacation of certain streets and parts of streets 
in Gormley’s Addition to Glencoe. 


1. Be it ordained by the council of the village of Glencoe— 

Section 1. That the following streets and parts of streets as laid 
out on a plat entitled Gormley’s Addition to Glencoe, being ‘a sub- 
division of the southwest quarter of section seven and the west half 
of the northeast quarter of the northwest quarter of section eighteen, 
9—192 
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manner disposing of any spirituous, vinous, malt, fermented, 
r intoxicating liquors within the limits of said corporation 
thin one mile thereof, not to interfere in any manner with 
we of Winnetka, is hereby expressly prohibited, and any per- 
hall violate this provision, either directly or indirectly, by 
iway or in any other manner, shall forfeit and pay the sum 
five dollars for the first offence and any amount not less 
nor more than one hundred dollars for each subsequent 
to be recovered in the corporate name _ before the police 
trate or any justice of the peace in the county where the of- 
: committed or where the offender may be found, and such 
be committed until the fine and costs are paid, and this 
ure may be enforced from and after the passage of this act, and 
s Trecove red and collected under this provision shal] be applied 
support of scnvols 
The superintendent, under the direction of the council, shall 
the custody of all school property and the general supervision 
chools. Ile shall examine applicants for teaching, employ 


chers, prescribe the course of studies, and perform such duties 


. 


y be required of him by the council 
Tt treasurer of the orporation shall be school treasurer, and 
onevs collected Dy tax or otherwise in the corporate limits for 


purposes shall be paid over to him, and all public officers re- 
by law to pay mone, iO} school purposes to the school Lreas- 
of township forty-two north of range thirteen east of third 


pal meridian shall pay the ratable proportion thereof direct 


treasurer of said corporation, and it is hereby made the duty 
school treasurer of said township to pay over to the treasurer 

srporation out of the township school fund of said township 
ount bearing the same proportion to the whole amount of 
said fund as the lands in said corporate limits bear LO all 
the lands in said township, and upon his failure so to do the 
counc)| may institute sult in the corporate name before any 
nt jurisdiction and recover such proportionable 
d and manage such school funds 
the direction of the council in the same manner as township 


i 
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nei tiie treasure! shall hol 
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nances shall take effect at the expiration of ten days after such post- 
ing. 

§ 4. All ordinances, orders, by-laws, resolutions, and proceedings 
of the council may be proven by the seal of the corporation and the 
signature of the clerk, and when printed or published in book or 
pamphlet form and purporting to be printed or published by au- 
thority of the council shall be received in evidence 1n all courts and 
places without any further authentication or proof. 

s 5. All suits, actions, and prosecutions instituted, commenced, or 
brought by the corporation hereby created for any violation of ordi- 
nances or of this act, for the recovery of any fine, forfeiture, or 
penalty, shall be commenced by ordinary summons and in the 
name of the village of Glencoe ; or, in case of complaint, upon oath, 
before the police magistrate or any justice of the peace that any 
person has violated any provision of this act or any ordinance of 
said corporation, and that there 1s danger of the offender escaping or 
absconding, the police magistrate or justice shall issue his warrant 
for the arrest of such offender, and may commit or hold him to bail 
until tried. 

s 6. All fines, forfeitures, and penalties received or collected for 
the breach of any ordinance or this act and all license fees and 

other money collected by virtue of this act or any ordi- 
124-126 nance passed in pursuance of this act shall be paid by the 

officer or person receiving the same to the treasurer of said 
village, who shall give proper vouchers therefor. 

§ 7. No money shall be paid out of the treasury of the said corpo- 
ration save upon resolution of the council specifying to whom and 
upon what account the same is paid and on order, signed by the 
president and countersigned by the clerk, drawn in pursuance of 
such resolution, and the clerk shall keep a record of all such orders 
made and. the treasurer of all orders paid, giving date, name of 
payee, amount, and upon what account paid. 

$8. The treasurer shall keep a separate account of all moneys 
collected and paid out for different purposes, and money collected 
for a certain purpose shall not be paid out for any other purpose, 
unless not actually needed for the purpose for which it was collected, 
and only upon the special order of the ecounell. 

§ 9. This act is hereby declared a public act, and shall take effect 
and bein full force from and after its passage. 

Approved March 29, 1869. 


127 & 128 I[xuHipit C. 


An ordinance for the vacation of certain streets and parts of streets 
in Gormley’s Addition to Glencoe. 


1. Be it ordained by the council’ of the village of Glencoe— 

Section 1. That the following streets and parts of streets as laid 
out on a plat entitled Gormley’s Addition to Glencoe, being ‘a sub- 
division of ‘the southwest quarter of section seven and the west half 
of the northeast quarter of the northwest quarter of section eighteen, 
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being all in township forty-two, range thirteen, in Cook county and 
State of Illinois, and tiled for record in the recorder’s otlice of 
y and State of Illinois March lith, 1874, in Book Seven 

of Plats, page thirty-six— 

1. Washi ston avenue between Grove strect and Bluff street and 
Washington avenue between Valley street and Prairie street. 
,’ Adams avenue between Valk y street and Prairie street. 
Jeflerson avenus | , 
Madison avelue 
>. Munroe avenue 

J ae KRSOI aves 
i street between Adams avenue and Jackson avenue, 
Valley street between Adams avenue and Jackson avenue. 
treet between South avenue and Jackson avenue. 
IO. Prairie street between South avenue and Jackson avenue— 
be. and the same ts. hereby vacated 

Seerron 2. That this ordinance shall take effeet and be in force 


iron nd after its pussaye bid posting ten days 


And on the day and year last aforesaid, to wit, January 17th, 
A. 1). ] 2, there 1 d out of the ottice of the clerk of said court 
people’s writof summons; which writ, with the return 

129.130 of the sheriff thereon endorsed, is as follows, to wit: 


The People of the State of Illinois te the sheriff of said county, 


Wi minand that u summon John L Dav, clerk of the 
ind of the village of Glencoe, if he shall be found in. your 
Vv, perse AlIV Lo Le ind to appear before the superior court of 
; unty on the Zord dav of January, 1882, to be holden at the 
house the city of Chicago, in said Cook county, to answer 
. ' in action of mandamus. 

ind have you then and there this writ, with an endorsement 

' er you shall have executed the same. 
Witness John J. Healy, clerk of our said court, and the 
| tl Chicago aforesaid, this 17th day of January, 


JOHN J. WEALY, Clerk. 


y 
nin writ by reading the same to the within-named 
john L. Day, and by delivering to and leaving with said 
Lay true copy thereof the 17th day of January, 1582. 
O. L. MANN, Sheriff, 


By CHAS. H. KELSEY, Deputy. 


Lary 28, 1852, there was filed in the 
ud court a certain answer. which is in words 
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STATE OF ILLINOIS, | 
y . y > Ne . 
t ounty Oo} Cook, j 


[In the Superior Court of Cook County. January Term, A. D. 1882. 


Joun L. Day, Clerk, ete. | : , 
prt ie 1 81204. Proceedings for 
Dp) a 
_ . , ) Mandamus. 
Mie PropLe ex rel. MicnarL GRromery. J 
The answer of John L. Day, defendant, to the petition of Michael 
Gromley for a writ of mandamus. 


This defendant, reserving to himself all right of exception to the 
said petition, for answer thereto says he believes it to be true that 
the relator is now and for more than ten vears last past has been a 
resident and tax-paver of the village of Glencoe, in Cook county, 
I}linois. He also admits that said village was duly incorporated, as 
In said petition alleged ; that ever since the first Tuesday in April, 
A. D. 1881, the council of said village has consisted of five council- 
men and a president, and that this defendant has since that time 
been the clerk of said council and village. This defendant, further 
answering, admits that it is the duty of such clerk to keep a record 
of the acts and doings of said council, and within thirty days of the 
passage of any ordinance by said council to post three copies thereof, 
unless otherwise directed by said council, or unless for some other 
reason or cause the posting of said ordinances would be improper 
or ineffectual ; but, this defendant denies that it is the duty of said 
clerk of said —, upon request and the tender of any fees whatever, 
to make and deliver to every person interested a certified copy over 
his hand and the co porate seal of such village of any and all the 
records of said village in his possession. 

This defendant, further answering, says it may be true, for any- 

thing he knows to the contrary, that said relator, being then 
132. =the owner of the premises described in said petition, caused 

the same to be subdivided into lots, blocks, streets, and alleys, 
and a plat of such subdivision to be recorded on the 11th day of 
March, A. D. 1874, as in said petition alleged, and that the relator 
has not sold or conveyed the land in said streets and alleys or any 
part thereof or In-any manner incumbered the same since the re- 
cording of said plat, as alleged in said petition, and this defendant 
therefore neither admits nor denies the same, but leaves the relator 
to strict proof thereof; and this defendant, further answering, says 
that at the regular monthly meeting of said council of said village 
of Glencoe, held on the srd day of January, A. D. 1882, an ordi- 
nance, of which “ Exhibit C” annexed to said petition is a copy, 
Was presented to said council for its adoption ; that upon such pre- 
sentation objection was made by a number of said councilmen (the 
sald number being more than a majority of the members of said 
council); that some person or persons other than the relator might 
be interested in the premises Included in said subdivision and whose 
Interest might be affected by the proposed vacation of said streets 
therein and who would object to such vacation if they had notice 
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l) thie | question of the pas- 
(I d councell, then and there 
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ion, and for their information, 
ind there present, whether any 
fed In any portion of said prei- 
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with the requirements of law and 
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nance; that this defendant, in reply to said demand, informed the 
relator of the proceedings had at said special meeting, and that he 
doubted the propriety of his posting said ordinance under the cir- 
cumstances, but would decide as to his duties in the premises 
within the thirty days limited by the village charter for posting 
ordinances; that subsequently relator called on the defendant, and 
demanded a copy of said ordinance, certified under the hand of this 
defendant as clerk of said council and the corporate seal of said 
village, with which demand this defendant declined to comply 
unless in such certificate should also be mentioned the proceedings 
had at said special meeting in connection with the reconsideration 
of said ordinance, but the relator refused to accept such a certificate, 
and these are the demands and refusals complained of in said peti- 
tion and no other. This defendant, further answering, says that at 
another special meeting of said village council, held on the 24th 
day of January, A. D. 1882, pursuant to a call duly made in com- 

pliance with the requirements of law and of the rules and 
135 charter of said village in that behalf, of which said meeting 

due notice had been given in compliance with the rules of 
said council, and at which all the members thereof were present 
except one councilman, the vote and action had at said regular 
meeting regarding the vacation of said streets was, by the vote of 
said council then and there had in due compliance with the rules 
and regulations of said council and of law in that behalf, duly re- 
considered and annulled. 

And this defendant, further answering, says that both the said 
special meetings were held within thirty days of the passage of said 
ordinance and before the same had been posted or had gone into 
effect, and before any interest in or to said streets had or could by 
virtue of said ordinance rest in the relator, and that by virtue of the 
said proceedings had at said special meetings and of the said recon- 
sideration of said ordinance the same —1in like condition as 1f it had 
never been passed ; wherefore this defendant denies that the relator 
is entitled to the relief or any part thereof in the said petition de- 
manded, and prays the same advantage of this answer as if he had 
pleaded to the said petition, and prays the Judgment of the court 
here whether the relator ought to have a writ of mandamus in this 
behalf, and that he, the defendant, may be hence dismissed with 
his costs, ete. 

JOHN L. DAY. 

BUELL anv FITCH, 

Attys for Def’ ts. 

WILLIAM H. KING anp 

PREDERICK W. PACKARD, 

Also for Defendants 


And afterwards, to wit, on the 50th day of January, A. D. 1882, 
there was filed in the office of the clerk of said court a certain repli- 
cation, Which 1s 1n words and figures as follows, to wit: 


; ? 


LLFRED CORSING CLARK. 


County. January Term, 1882. 
‘etition tor Mandamus. 


ey, petitioner, to the answer of John 


the def ndant. 


erving unto himself all and all man- 
ld insufliciencies of the said answer, 


that he will aver and prove his said 


ufficient in the law to be answered 
of the defendant is uncertain, un- 
| unto by this replant, without this, 
whatsoever in the said answer Con- 
iw to be replied unto, confessed and 
true; all which things this: rephant 
prove as this honorable court shall 
ind by his said petition he has al- 


MICHAEL GORMLEY, Relator, 
MORTON CULVER, 
Tlis Attorney. 


the thirty-first day of January, A. D. 
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e days of the January term of said 
r, proceedings were had tn said court 


4 Petition for Mandamus. 


arties to this suit filed this cause ts 


without a jury, and the court now 
ce adduced, the argument of counsel, 
premises, finds for the respondent, 


| 


that said petition be, and is hereby, 


th thas court that the defendant do 


relator, Michael Gromley, his costs 


ey] lec and have execution therefor. 


itor, having entered his exceptions herein, 


udement oft thy is court to the appellate 


t of the State of Illinois, which is 
ippeal bond in the penalty of two 


Creo to ay approved by the court 


within thirtv days from this 
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And heretofore, to wit, January 28th, A. D. 1882, there was filed 
in the office of said clerk of said courta certain stipulation in words 
and figures following, to wit: 


STATE OF ILLINOIS, | ai 
County of Cook, {-° 


In the Superior Court of Cook County. January Term, 1882. 


GORMLEY ) 
vS. 81204. Petition for Mandamus. 
158 Day. f 


It is hereby stipulated and agreed— 

Ist. That jury be waived, provided case is tried before Judge 
Gary. 

2nd. That said cause be submitted for trial before the Honorable 
Joseph I. Gary, one of the judges of said court. 

ord. That said cause shall be tried by Tuesday, January 3lst, 
1882, at furthest. 

Ath. That the defendant produce, without further notice, on the 
trial of said cause, volumes I, II, and III of the records of the 
council of the village of Glencoe. 

MORTON CULVER, 
Att'y for Michael Gormley. 
BUEL & FITCH, 
Attorneys for John L. Day. 
Chicago, January 28th, 1882. ° 


STATE OF ILLINOIs, | or 
County of Cook, jo - 


I, John J. Healy, clerk of the superior eeart of Cook county, in 
and for the State of Iilinois, do hereby certify the above and fore- 
going to be a true, perfect, and complete copy of a certain petition 
for mandamus, summons, answer, and replication now on file in my 
office, and a certain order made and entered of record in said court, 
and also a certain stipulation now on file in my office in a certain 
cause lately pending in said court, on the common-law side thereof, 
wherein Michael Gormley was petitioner and John L. Day de- 
fendant. 

In witness whereof I have hereunto set my hand and affixed the 

seal of said court, at Chicago, this 5rd day of October, 
139) A. iD. 1884. 
[SEAL.] JOHN J. HEALY, Clerk. 


UNITED STATES OF AMERICA. 


SraTeE oF ILLINo!Is, | dis 
County of Cook, Jj’ 


[, Sidney Smith, chief justice of the superior court of Cook county, 
in and for said county and State of Illinois, do hereby certify that 
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Ifealy, whose name is subseribed to the foregoing certificate 
is and was at the time of signing and sealing the 


said superior court of Cook county and keeper of 


| records thereof, duly elected, commissioned, and quali- 
that full faith and eredit are and of right ought to be 
his official acts as such in all courts of record in the 
States and elsewhere, and that his attestation is in due form 
‘the proper officer. 
er my hand and seal, at Chicago, in said county, this 
of October, A. D. 1884. 
SIDNEY SMITH, [seat. ] 
Chief Justice of the Superior Court of Cook County. 


oe) 


People of the State of New York, by the grace of God free and 
lent, to all to whom these presents shall come or may con- 


i (sreeting 
9 


that we, having examined the records and proceedings 


| 
ng in the office of the surrogate of our county of Otsego, do 
find in a book kept in said office in which wills and the proof 
thereof are recorded, and in a book kept in said office in which 
etters testamentary are recorded a record of the last will and 
tament of Edward Clark, late of the town of Otsego, in the county 
()tsego aforesaid, deceased, and of the proofs thereof, and of the 
testamentary issued on said last will and testament in the 
and figures following-—that is to say: 
the surrogate’s court of the county of Otsego, in the State of New 
if b 


The petition of James Meehan, one of the executors of the will 
named, of the city of New York and State of New York, re- 
pectfully shows 
Phat Edward Clark died on the 14th day of October, 1882, at his 
lence, in Cooperstown, in the county of Otsego and ‘State of New 
rk, leaving real and personal property within-your county, and 
ll of real and personal property bearing date the 18th 
of September, 1552, executed as prescribed by the laws of the 
te of New York, in which your petitioner and James Bunyan are 
lesignated as executors 


That the said testator was at the time of his death a resident of 


id county of Otsego and resided at Cooperstown, in said county. 


That the said testator left surviving him no wife, and that the 
following are all the heirs and all the next of kin of the said testator 
nd their respective ages and places of residence, to wit: 

Alfred Corning Clark, his only son, residing at Cooperstown, 
unty of Otsego, State of New York, which Alfred Corning Clark 


is only child, only next of kin, and heir-at-law, and is of lawful 


‘ 


hat no petition for probate of said will has been filed in any 


urrocnte § court 


— 
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Your petitioner therefore prays that the said will may be 
141 proved, and that the said heir and next of kin of the said 
testator may be cited to attend the probate thereof unless he 
attend the probate of said will and waive such citation. 
JAMES MEEHAN, Petitioner. 


Dated the 17th day of October, 1882. 


STATE OF NEw York, | 
County of Otsego, j 


we . 


James Meehan, being duly sworn, says he is the petitioner named 
in the foregoing petition, and that the said petition is true, to his 
knowledge, except as to the matters therein stated to be alleged on 
information and belief, and as to those matters he belives it to be 
true. 


JAMES MEEHAN. 


Subseribed and sworn to before me this 17th day of Oet., 1882. 
JAS. H. KEYS, Surrogate. 

STATE OF NEW York, ? 
County of Otsego, 4 


SS. 


James Meehan and James Bunyan, being duly sworn, severally 
say that they will well, faithfully, and honestly discharge the duties 
of their office as executors of the will of Edward Clark, the testator 
named in the within petition. 


JAMES BUNYAN. 
JAMES MEEHAN. 


Subscribed and sworn to before me this 17th day of Oct., 1882. 
JAS. H. KEYS, Surrogate. 


142 Surrogate’s Court. 


In the Matter of Proving the Last Will and Testament of Epwarp 
CLARK, Deceased. 


Alfred Corning Clark, the undersigned, heir-at-law and next of 
kin of EKdward Clark, late of the town of Cooperstown, deceased, all 
being of full age, do- hereby consent that the last will and testament 
of the said deceased may be admitted to probate by the surrogate of 
the county of Otsego at any time, hereby waiving the issuing of and 
service upon me of a citation for that purpose. 


ALFRED CORNING CLARK. 
Dated the 17th day of Oct., 1882. 


STATE OF NEw York, | _. 
County of Otsego, "ae 
On this 17th day of October, 1882, before me personally came 
Alfred Corning Clark, known to me to be the saine person who exe- 
cuted the foregoing consent, and acknowledged that he executed the 
sane. 
THEO. C. TURNER, 
Notary Public. 
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\i a surrogate court held at Cooperstown, in and for the county of 
Otsego, on the 17th day of October, LSS2. 
Present: Jas. H. Keys, surrogate. 


In the Matter of Proving the Will of Enwarp Ciark, Deceased. 


executors named in the last will and testament of Edward Clark, 
ate of the town of Otsego, in said county of Otsego, deceased, 
propounding the said last will and testament for probate, 

143 — and satisfactory proof having been taken as to the names and 
residence of the heirs and next of kin of said deceased, and 

the heirs-at-law and next of kin of said deceased being of full 


if 


On reading and filing the petition of James Meehan, one of the 


and consenting In writing 
[t is ordered that the probate of said will be immediately taken. 
JAS. H. KEYS, Surregate. 


At a surrogate’s court held at Cooperstown, in and for the county 
of Otsego. on the 17th day of October, 18582. 
l’resent: Jas. H. Keys, surrogate. 


In the Matter of Proving the Will of Epwarp Crark, Deceased. 


All the heirs-at-law and next of kin of said deceased being of full 
age and consenting in writing, waiving the issuing of and service 
upon them of a citation to attend the probate of said will, and the 
cecutors having appeared in support of the proof of the said last 
will and testament, and after hearing the proofs and allegations of 
the said executors and the subscribing witnesses to the said will, and 
duly deliberating thereon— 
lt is adjudged and decreed that the said last will and testament 
was duly executed; that the same is genuine and valid, and that 
the said Edward Clark, deceased, at the time of executing the same 
was in all respects competent to make a last will and testament and 
evise real estate and was not under any restraint. 
n s court doth further order and decree that the said last 
will and testament and the proofs and examinations taken 1n respect 
to the same be recorded, and that the said last will and testament be 
admitted to probate, and that the same be, and hereby is, 
established as a will of real and personal estate. 


JAS. H. KEYES, Surrogate. 


= 
a 
— 
— 


\t a surrogate court held at Cooperstown, in and for the county 
of Otsego, on the 17th day of October, 1882. — 
Present: Jas. H. Keyes, surrogate. 


ln the Matter of the Execution of the Last Will and Testament of 
kpWARD CLARK, Deceased. 


Qn reading and filing the oaths of James Bunyan and James 
Meehan, the executors named in the said last will and testament, it 
rdered that jetters testamentary issue to them pursuant to the 


JAS. H. KEYES, Surrogate. 
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Last Will and Testament of Edward Clark, Deceased. 


Be it remembered that heretofore, to wit, on the 17th day of Oc- 
tober, in the year of our Lord one thousand eight hundred and 
elghty-two, James Meehan, one of the executors named in the last 
will and testament of Edward Clark, late of the town of Otsego, in 
the county of Otsego, deceased, appeared in open court before the 
surrogate of the county of Otsego and made application to have the 
said last will and testament, which relates to both real and personal 
estate, proved, and on such application the said surrogate did ascer- 
tain by satisfactory evidence who were the heirs-at-law and nextof kin 
of the said testator and their respective residences, and all the heirsand 
next of kin of said deceased being of full age and consenting in writ- 

Ing, waiving the issuing of and service upon them of a citation, 
145 and an order having been made and entered admitting said 

will to immediate probate, and on the 17th day of October, 
A. D. 1882, no one appearing to oppose the probate of such will, such 
proceedings were thereupon had in said court afterwards that the 
said surrogate took the proofs of said will hereinafter set forth 
upon this 17th day of October, A. D. 1882, and he thereupon ad- 
Judged the said will to be a valid will of real and personal estate 
and the proofs thereof to be sufficient; which said last will and 
testament and proofs are as follows—that is to say: 


Will. 


I, Edward Clark, of Fernleigh, in the village of Cooperstown, in 
the county of Otsego and State of New York, declare this to be my. 
Jast will and testament, hereby revoking all wills by me heretofore 
made: | 

First. I order and direct that my just debts and funeral expenses 
be paid. 

Second. I give and bequeath to my friend and faithful agent, 
James Meehan, the sum of ten thousand dollars. 

Third. I give and bequeath to my friend and faithful agent, 
James Bunvan, the sum of ten thousand dollars. 

Fourth. I give and bequeath tomy nephew, Nathan E. Clark, the 
sum of fifty thousand dollars. 

Fifth. I give and bequeath to my nephew, Ogden Clark, the sum 
of fifty thousand dollars. 

Sixth. I give and bequeath to my very dear daughter-in-law, 
Elizabeth Seriven Clark, the sum of two hundred and fifty thou- 
sand dollars. 

Seventh. I give and bequeath to my grandson, Edward Severin 
Clark, the sum of two hundred and fifty thousand dollars. 

Eighth. I give and bequeath to my grandson, Robert Sterling 

Clark, the sum of two hundred and fifty thousand doilars. 
146 Ninth. I give and bequeath to my grandson, Ambrose 

frederick Clark, the sum of two hundred and fifty thousand 
dollars. 


ALFRED CORNING CLARK. 


nd bequeath to my grandson, Steven Nicholas 
two hundred and fifty thousand dollars. 

levise and bequeath my mansion known as 

nds connected therewith, including Fernleigh 

cent, formerly owned by (;eorge W. ernst or 

ot purchased from the Bower’s estate, on the 

Susquehanna river, containing together about 


et Se ane 


of Middlefield, county of Otsego and State 


York, together with the furniture, pictures, books, and per- - 
very kind which may be in and appurtenant to 
ttage, and premises last mentioned at the time 
my son, Alfred Corning Clark, for and during his 
decease I give, devise, and bequeath all the prem- 
perty described in this paragraph to my grandson, Hd- 
Severin Clark, in fee; and itis my wish that Fernleigh and 
ppurtenant may be held and owned by my descendants 
| | give, devise, and bequeath to my grandson, Edward 
: mn Clark,all the landsof which I may be the owner at the time 
: i front upon the westerly side of Lake Otsego, 
property known as Fennimore farm and the property 
Doubleday farm, and other adjacent or near to said 
th the stock. farming implements, and other per- 

| ved thereto and may be thereon. i, 

i g d bequeath to my grandson, Robert 


} 


premises known as Fernleigh farm, 

| f Middlefield, county of Otsego and 

; York, being the same property purchased by 
lleury Frederick Phinney and wife, together with 
| other personal property which may 


nd bequeath to my grandson,Ambrose 
property known as the Pine Grove 
ownas the “ Eyrie,” adjacent to said 
| iding Prospect Rock, situate in the town 
\ | f Otsego and State of New York, together 
nts, and other personal property 
dsou, Edward Severin Clark, 
the time of my decease with 
in the block bounded by Y ? ! 
. : : | street, Ninth avenue, and Sev- 


Ison. Robert Sterling Clark, 
any interest I may have 


s vcath thy, buildings thereon, 
led by Sey, ntl) avenue, lifty- 
et,in the citv of New York: 

terilvy corner of Seventh 


New York, on which 1s 


te ene . 


—_ 
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the “ Wyoming” apartment house; also the lot of Jand on which an 
apartment house is now in course of erection, situate at the south- 
westerly corner of Seventh avenue and Fifty-fifth street, in the city 
of New York. 

Seventeenth. I give and devise to my grandson, Ambrose Frederick 
Clark, all the city lots which I may own at the time of my decease, 

with the buildings thereon, which are contained in the block 
148 bounded by Eighth avenue, Seventy-third street, Ninth 
avenue, and Seventy-fourth street, in the city of New York. 

Kighteenth. I give and devise to my grandson, Stephen Nicholas 
Clark, all the city lots which I may own at the time of my decease, 
with the buildings thereon, which are contained within the block 
bounded by Eighth avenue, Eighty-fifth street, Ninth avenue, and 
Kighty-sixth street, in the city of New York. 

Nineteenth. I hereby order and direct that in case any building 
or buildings shall at the time of my decease have been actually 
begun on either or any of the city lots separately devised in any pre- 
ceding clause of this my will, that such building or buildings shall 
be completed and finished according to the architect’s plans therefor 
and under the direction of my executors herein named, and that the 
cost thereof shall be paid out of the general fund of my estate with- 
out charge to the particular devisee or devisees who may be bene- 
fited thereby. 

Twentieth. I hereby give and bequeath to the president and 
trustees of Williams College, in aid of the general fund of that insti- 
tution, the sum of fifty thousand dollars. 

Twenty-first. I hereby request my son, Aifred Corning Clark, now 
a stockholder in the Singer Manufacturing Company, and who at 
my decease will become very largely interested in said corporation, 
to cause himself to be elected a director of the said company and to 
take such pari in the management of its affairs as may be necessary 
to watch over and protect the interest of the family therein. 

It is desirable and my wish that one of my grandsons shall be 
educated and prepared to succeed at the proper time to a director- 
ship in the Singer Manufacturing Company. 

Finally, [ nominate and appoint my friends, James Meehan, 

149 of the city of New York, and James Bunyan, of the village 

of Cooperstown, to be the executors of this my last will and 
testament. | 

In witness whereof I have hereunto set my hand and aflixed my 
seal this eighteenth day of September, 1n the year one thousand 
elght hundred and eighty-two. EDWARD CLARK. [t. s.] 


The said testator, Edward Clark, subseribed his name to his afore- 
said last will and testament on the day of its date, and at the same 
time declared to us that it was his last will and testament; and we 
at the same time, at his request, in his presence, and In presence of 
each other, subscribed our names as witnesses thereto. 

HENRY J. BOWERS, 

Cooperstown, N. Y. 

WILLIAM C. BOWERS, 

Cooperstown, N. Y. 
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In the Matter of the Administration of the Goods, Chattels, and 
Credits of Epwarp CLARK, Deceased. 


The People of the State of New York to James Bunyan and James 
Meehan, named as executors in the last will and testament of Ead- 
ward Clark, late of Cooperstown, deceased : 


Whereas at the village of Cooperstown, in the county of Otsego, 
on the 17th day of October, in the year of our Lord one thousand 
eight hundred and eighty-two, before J. H. Keyes, surrogate of the 
said county, the last will and testament of Edward C lark, late of the 
said county, was proved and allowed by us; 

And the said deceased having while living and at the time of his 
death goods, chattels, and! credits within this: State by means whereof 
and the proving and registering the said will, the granting adminis- 
tration of all and singular the said goods, chattels, interests, and 
credits, and also the auditing, allowing, and finally discharging the 
account hereof, doth belong to us, and you, the said James Bunyan 
— James Meehan, being named in said will as executors thereof, the 
administration of all and singular the goods, chattels, and credits of 
the said deceased and the execution of the powers reposed in you by 
said will are hereby granted to you, the said James Bunyan and 
James Meehan, you having first taken and subscribed on oath before 
the said surrogate { faithfully and honestly to discharge the duties of 

such executors. 
152 In witness whereof we have caused the seal of office of our 
said surrogate to be hereunto affixed. 
“ed Witness J. H. Keyes, Esq., surrogate of our said county, at 
[t. 8.] Cooperstown, this 1] 7th di ay af Oc tober, 1582. 
JAS. H. KEYES, Surrogate. 


Reeorded and examined October 17th, 1882. 
JAS. H. k KY ES, Surrogate 


STATE OF NEW YORK, |... 

County of Otsego,  f = 

1, Lee B. Crittenden, clerk to the surrogate’s court of said county, 
do here by certify that Ihave com pi ired. the foregoing copy of the I: ast 
will and testament of Edward Clark, late of Cooperstown, in said 
county, deceased, togetlier with the probate thereof and the letters 
testamentary Issued on said will, with the original records thereof 
now remaining in this office, and have, found the same to be correct 
transcripts therefrom and of the whole of such original records. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of office of said surrogate this 26th day of February, in the 
year of our Lord one thousand eight hundred and eighty-three. 

LEE B. CRUTTENDEN, 
| SURROGATE SEA L. | Clerk of the Surrogate (Court. 
STATE OF NEw YORK, | Pt 
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In the Matter of the Administration of the Goods, Chattels, and 
Credits of EnDwarb CLARK, Deceased. 


The People of the State of New York to James Bunyan and James 
Meehan, named as executors in the last will and testament of Ee- 
ward Clark, late of Cooperstown, deceased : 


Whereas at the village of Cooperstown, in the county of Otsego, 
on the 17th day of October, in the year of our Lord one thousand 
eight hundred and eighty-two, before J. H. Keyes, surrogate of the 
said county, the last will and testament of Edward Clark, late of the 
said county, was proved and allowed by us; 

And the said deceased having while living and at the time of his 
death goods, chattels, and!credits within this State by means whereot 
and the proving and registering the said will, the granting adminis- 
tration of all and singular the said goods, chattels, interests, and 
credits, and also the auditing, allowing, and finally discharging the 
account hereof, doth belong to us, and you, the said James Bunyan 
— James Meehan, being named in said will as executors thereof, the 
administration of all and singular the goods, chattels, and credits of 
the said deceased and the execution of the powers reposed in you by 
said will are hereby granted to you, the said James Bunyan and 
James Meehan, you having first taken and subscribed on oath before 
the said surrogate faithfully and honestly to discharge the duties of 

such executors. 
152 In witness whereof we have caused the seal of office of our 
said surrogate to be hereunto affixed. 
| Witness J. H. Keyes, Isq., surrogate of our said county, at 
[L. 8. ] Cooperstown, this 17th day of October, 1882. 
JAS. H. KEYES, Surrogate. 


Reeorded and examined October 17th, 1882. 
JAS. H. KEYES, Surrogate. 


STATE OF New York, | 


t ¥ : SS Ms 
County of Otsego, — | 


I, Lee B. Crittenden, clerk to the surrogate’s court of said county, 
do hereby certify that I have compared the foregoing copy of the last 
will and testament of Edward Clark, late of Cooperstown, in said 
county, deceased, together with the probate thereof and the letters 
testamentary issued on said will, with the original records thereof 
now remaining in this office, and have found the same to be correct 
transcripts therefrom and of the whole of such original records. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of office of said surrogaie this 26th day of February, in the 
year of our Lord one thousand eight hundred and eighty-three. 

LEEK B. CRUYTTENDEN, 
[ SURROGATE SEA L. | Clerk of the Surrogate Court. 


STraTe oF New YorK, | . 
. P re 
County of Otsego, J 


I, James H. Keyes, surrogate of said county and presiding magis- 


ertify that the fore- 

il] and testament of Léd- 

d, together with the probate thereof and 

: on.is authenticated in due form 

uel form and manner that it would 
he courts in this State 

[have hereunto set my hand and affixed 

is 26th day of lebruary, A. oD. 
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JAS. H. KEYES, Surrogate. 


begun and held at Chicago on 
day =) Miare hh. 1) thie year of our Lord One 
dred and eightyv-two, within and for the first 


10 saac G. Wilson, presiding judge; the 
. rable Joseph M. Bailey, justice; the Honorable Wm. k. 


Monpay, April 10, A. D. 1882. 
No. 1176. Appeal Cook Superior. 


Came acalh tive 


said parties, and the court having 
ned and inspected as well the record. and proceed- 
the matters and things therein assigned for error, 
| y advised of and concerning the premises, 
t appears to the court now here that neither in the record 


iforesaid nor in the rendition of the judgment 
there anything crroneous, vicious, or defective, and that 
that record is no error, therefore it is considered by the court 

j an ; +} lor} 


the judgmert aforesaid be aflirmed in all things and 
tand in full foree and effect, notwithstanding the said mat- 
| things assigned for error; and it is further considered by 
urt that the said John L. Day, appellee, recover of and from 
said Michael Gormley, appellant, his costs by him in this behalf 


ded. to be taxed. and that he have execution therefor. 


1e appellate court of the first district of the 


| Fli Smith. clerk of tl! 
, 


State of Illinois, do hereby certify that the foregoing is a true copy 
he final order of the said appellate court in the above-entitled a 
use, of record 1n ny othice 
In testimony whereof I have set my hand and affixed 
| ) oe eau of the said appellate court, at Chicago, this 24th 
day of 


: >) ptem be r,in the year of our Lord one thousand 
eight hundred and eighty-four 
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ELI SMITH, 
of the , lppellate Court of the First District. 
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STATE OF ILLINOIS, | 
’ 4 » SS ; 
Cook County, j 


I, Isaac G. Wilson, chief and presiding justice of the ‘appellate 
court of the first district of the State of Illinois, do hereby certify 
that the foregoing certified copy of the final order of the appellate 
court of the first district of Illinois in the case of Michael Gormley, 
appellant, vs. John L. Day, appellee, is authenticated in«lue form 
and by the proper officer and in such form and manner that it 
would be received in evidence in any of the courts in this State. 

In testimony whereof I have hereunto set my hand and 
155 ~—s affixed the seal of said court this 24th day of September, 
1884. 
(SEAL. | ISAAC G. WILSON, 
Chief and Presiding Justice of the Appellate Court 
of the First District of Illinois. 


Testimony of Jonn L. Day, a witness on behalf of the complainant, 
—, being duly sworn, was examined in chief by Mr. Popr the 22nd 
day of October, A. D. 1884, before Henry W. Bishop, master in chan- 
cery of said court. 


Int. 1. Please state your name, age, residence, and occupation. 

A. John L. Day; age, thirty-five; residence, Glencoe ; occupation, 
abstract maker. 

Q. Have you had any connection with the vi illage of Glencoe, any 
official connection ? | 

A. Im a clerk. 

(. How long have you been clerk of said village ? 

A. For the past four years. 

(). Did you ever see that paper before (handing witness paper) ? 

A. Yes, sir. 

(). Have you a copy of the records with you ? 

A. Yes. 

(. Will you turn, please, to the records of the village shortly prior 
to the 7th day of October, 1881 ? 

A. Witness turns to page indicated. : 

Is there any ordinance there for the vacation or claiming to 

vacate any portion of Adams avenue’? 


Objected to because the evidence is not competent in this case. 


A. Yes, sir. 
Q. Is this the ordinance on pages 280-’1 of said records ? 
Same objection. 
156 A. Yes; on page 280 there is an ordinance for the vacation 
of Adams avenue. 


Mr. Pore: I would like to offer that in. evidence. 


Objected to for the reason that what has been offered in evidence | 
has not been shown to be competent for evidence in this case. 
Counsel for complainant offers in evidence so much of the records 
11—192 
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is shows the date of the meeting and the proceedings, who were 
present and who absent, and the proceedings of said meeting 


relative to the vacation of Adams avenue between Grove and Bluff 


streets 

Same objection. 

Complainant’s solicitor asks that copy of the records showing such 
proceedings and such vacation be attached to the deposition of wit- 
ness, which is accordingly done, and marked “ Day Exhibit A.” 


() Did Mr. Gormley at that meeting present any petition for the 
acation of that street ? 
A. Yes | 
(). Michael Gormley, one of the defendants 1n this case? 
A. Yes. 
i, Was that ordinance posted by you t 
\. Yes 
(). In what way’ | 
A. By affixing three copies of said ordinance on the front of the 
most public places in the village. | 
(). In the usual way provided ? 
A. By the charter of the village. 
157 (). Did Mr.Gormley make any representations at that meet- 
ing as to ownership of the Jand—what representations did he 
make, if any? 
A. I think his petition was all that was brought before the council 
at that time. I don’t recollect any discussion in the matter. 
(). Anything said as to ownership at that time ? 


; 


Olbjected to because the place is not fixed. 
(). Anything said as to the land bordering on said Adams avenue? 
bjected to because there is neither time, place, or persons fixed. 


A. I do not think so. 

(). Will you turn to the records of the village of Glencoe of Janu- 
ary 3, 1882, and state if the records show the vacation of any street 
or streets in Gormley’s Addition to Glencoe, Cook county, Illinois ? 

A. The records of January 3, 1882, show the passage of an ordi- 
nance for the vacation of streets and parts of streets in Gormley’s 
Addition to Glencoe. 

(). What page? 

A. The ordinance is shown on page 4. 


Complainant’s solicitor offers in evidence so much of the records 
as shows the date of the meeting and those who were present or 
absent, and also so much of the records as shows the passage of the 
ordinance and everything relating thereto. 

Objected to. | 

A copy of said record is attached hereto, marked “ Day Exhibit 
B.” 

Objected to on the ground that the evidence is neither competent 
nor relevant. 
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Q. Was Michael Gormley present at the meeting of trustees of 
Jan’y 3, 1882? 


158 Objected to because there are no such persons in the village 
of Glencoe. | 


A. Yes, sir. 

Q. Did he state anything at that time; and, if so, what? 

A. I could not recall Mr. Gromley’s language, but it gave the im- 
pression | 

Q. Give the substance of It. 

A. In response to the inquiry from the president that he was the 
owner of the property through which the streets sought to be vacated 
passed. 

@. What was the substance of his conversation ? 

A. That he was the owner of the property through which the 
streets sought to be vacated passed. 

Q. Was that ordinance ever posted by you ? 

A. No, sir. 

QQ. State what Michael Gormley said to you in regard to the ordi- 
rance, if anything. 


Objected to as incompetent. 


A. Mr. Gormley had no reason 

Q. Tell me what he said as to posting or otherwise. 

A. Hedesired me to post the ordinance, and I stated that I should 
take the full time that the village ordinance in relation to ordi- 
nances allowed them, and he wished to know whether I would ever 
post it, and [ said I didn’t know — I ever would. 

Q. Turn to the records of Jan’y 12, 1882, of the council of Glencoe, 
and state what is shown thereon in regard to the last ordinance, if 
anything. 


Objected to because the book is the best evidence. 


—. State what appears there, if there is anything, in regard 
to It. 

159 A. That the ordinance for the vacation of certain streets 

and parts of streets in Gormley’s Addition to Gleneoe was 

reconsidered and referred te the committee on judiciary for in- 
vestigation. 

Mr. Pore: We offer in evidence all proceedings of that meeting 
showing the date what members of the counsel were present or 
absent, and any and all proceedings relating to the rescinding of 
the ordinance of January 38, 1$82, which the master will please 
make a copy of and attach as “Exhibit C” to the testimony of this 
witness. 

Objected to because the evidence offered is not competent or 
relevant and is not definite, leaving it to the discrimination of the 
master as to what he shall put in. 


 Q. Turn to the records of January 24, 1882, and state if there is 
any reference to the ordinance of January 3, 1882. 
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A. The meeting of Jan’y 24, 1882, shows the reconsideration, and 
that the ordinance for vacating certain streets in Gormley’s Addition 
to Glencoe was rescinded. 

Objected to because the book is the best evidence of what it shows, 
and the book that is offered in evidence is not competent evidence. 

Mr. Pore: We offer so much of the record as shows the date of 
the meeting, the presence or absence of members of the council, and 
also any and all proceedings relating to rescinding any ordinance 
for vacation of streets in Gormléy’s Addition to Glencoe, which the 
master will please make a copy of and attach to this deposition, 
marked “ Day Exhibit D.” 

Objected to as incompetent and improper. 

(). Turn to the records of February 7, 1882, and state whether 

there is any reference to street or alleys in Gormley’s Addition 
160 ~=— to the village of Glencoe. 

A.. The meeting of February 7, 1882, shows the passage of 
an ordinance rescinding all ordinances heretofore passed by the 
council of the village of Glencoe vacating any streets or parts of 
streets in Gormley’s Addition to Glencoe, or purporting so to do. 


7, 1882, showing meeting of the counci!, showing members of the 
council present or absent, and any and all proceedings relating to the 
rescinding of any ordinance relating to Gormley’s Addition to Glencoe. 


' } if cted to as before 


(). Was this last ordinance posted by you? 
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1. 2s 
). In what manner? 

\. In the usual manner of posting ordinances by affixing a copy 
reo! the most public places in the village of Glencoe. 
(). Was there any publication in any newspaper ” 

\. No, su 
\/ Ty cf yy té d 4 

A Ju | py Ste 


(). When did you have this conversation with Michael Gormley 
you have spoken of relating to the passage of the second 

nance that was passed ? 

\. The second ordinance? Very shortly after its passage; either 

first or the second morning after, 1 should think. I cannot 


sely recollect, but it was very shortly after its passage. 


i) \ ? wiint 7 ;f*s , 
\ ’ thy pre mises of the Northwestern railway ih the village 


Q. Did you have any subsequent conversation with him 


\. Mr. Gormiey came to my residence and tendered me 
lve ordinance, which I refused 
ike more advice on the subject 


Mr. Porse: I now offer in evidence all of the records of February ‘ 
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Q. Did you have any other conversations with him in regard to 
it, that you recollect? 

A. No, sir; I don’t recollect any subsequent conversation. 

(. Did vou receive the money which he tendered to you at that 
time ? : 

A. No, sir. 

Q. What did you do with it? 

A. I returned it. 

Q. That is, did you take it at all? 

A. No, sir; I refused to take it; told Mr. Gormley that when | 
had settled the matter as to whether [ would give him a copy or 
not that would be the time for the money. 

Q. Did you give him a copy ? 

A. No, sir. 

~Q. Did any one by your orders ever give him a copy ? 

A. No, sir. | 

Q. Or by your instruction ? 

A. No, sir; I had nothing to do with Gormley obtaining a copy. 

Q. Did you know of his obtaining a copy ? 

A. I know that he had a copy. 

(. Did you see him get it? 

A. No, sir. 

Q. When you speak of his obtaining a copy do you mean a cer- 
tified copy ? 

A. Simply a copy. 

Q. Without being certified ? 
162 A. Without being certified to. 
Mr. CutvER: That is, you mean the second ordinance? 

A. Yes. 

Q. Were you present in the trial of the suit of Gormley vs. Day, 
in the superior court of Cook county—Cook county, Illinois—before 
Judge Gary ? | 

A. During part of the time of the trial of the case. 

(). Was there any evidence given in that case? 

A. Yes. 

Q. What kind ? 

A. Evidence both for and against. 

Q. Oral or documentary ? 

A. There were papers produced, but what papers I could not 
recollect. 

@. Was there any oral evidence ever heard ? 

A. Yes. 

Defendants’ counsel moves to strike out the evidence just given 
because there is no time or place fixed. 


Q. When you speak of trial what trial do you refer to ? 

A. The trial of the suit of Michael Gormley vs. John L. Day, 
clerk of the village of the Glencoe; in the superior court of Cook 
county, Illinois. 

@. Do you know what kind of a suit that was? 
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Q. Were they working at that time, do you know; did you see 
them present at the polls? 

A. I do not think they were present at the polls, but I don’t 
know. ) 

Q. What influence, if any, did that have upon the election, in 
your judgement? 

Objected to as incompetent and irrelevant. 


A. It insured a heavier poll of votes to defeat the opposition ticket 
than would otherwise have been called out. 

Q. Were arguments of the character you have mentioned referring 
to the vacation of any streets in Gormley’s Addition used at the last 
election ? 


Objected to as no time or place is fixed. 


A. Only to those who were known to be opposed to Gormley and 
Culver ee 

(). Were they used ? 

A. Yes; they were used. 

Q. You are the keeper of the records of the village of Glencoe ? 

A. Tam. 

(). In regard to the second ordinance that has been mentioned, 
namely, that of January 3, 1882, did you ever see a copy posted in 
the village? 

A. Yes. 

(). Where was it? 

A. Posted on the village bulletin board of the Northwestern Rail- 

way Company’s premises. | 

165 (). Was it a certified copy ? 

A. Certainly not by the village clerk. 
Nor under the seal of the village by any officer of the village ? 
No, sir; it was not certified by any officer of the village. 
Did you have anything to do with posting that notice? 
No, sir; I did not. 
Was it ever posted by your instructions ? 
It was not. 
Or with your knowledge or consent ? 
. It was not with my knowledge or consent. 
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Cross-examination by Mr. CULVER: 


Q. Mr. Day, at the time when you say that Michael Gormley 
made representations that he was the owner of property on the 
streets proposed to be vacated, where was it that he made such a 
representation ? 

A. It was in the council chamber, and it was a short time prior to 
the passage of the ordinance. 

(). Was the council in session at that time? 

A. Yes. 

(). To whom, if to any person, did he make the remark ? 

A. To the president of the council, Augustus H. Hovey. 

(). What did he say’? 
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(). Haven’t you, on the contrary, heard him say that he didn’t 
approve of it, and that if he had been in the council he would have 
voted “ no?” 

A. I cannot recollect. 

(). Did you hear Morton Culver, in any election talk during or 
prior to the last election for the members of the village couneil, say 
that he was in favor of the council or wanted to be a member of the 
council, so as to have the ordinance passed to vacate streets in Gorm- 
ley’s Addition to Glencoe ? 

A. No, sir; I did not. 

Q. Did you ever hear Michael Gormley say so? 

A. No, sir. 

Q. But isn’t it a fact that the people from whom you did hear that 
were people opposed to what you call the opposition ticket ? 

A. Yes. 

(). Isn’t it a fact that they used it for electioneering purposes to 
promote the election of members of the council who were on the 
other ticket ? 

A. Undoubtedly so. 

Q. And is it not a fact that Michael Gormley on that election day 

was judge of elections at Winnetka and was not at the polls ? 
168 A. My impression is he was running for justice of the peace 
and was electioneering at the other polls. 

(). Where was the polling place for members of the council of the 
village of Glencoe at the last election ? 

The railway depot in the village of Glencoe. 

(). How far from the village of Winnetka ? 

Two and a half miles. 

Q. Do you know whether these copies of the ordinance which you 
saw posted, being printed copies of the second ordinance, so called, 
were true copies of the ordinance as you have it in your books ? 

A. No, sir: I do not know it. 

(). Will you swear they are not true copies ? 

A. I have no knowledge of its being a true copy; it had the ap- 
pearance of being a copy of that ordinance, with other matters that 
took place at that meeting; it had the appearance of being a copy 
of the proceedings of the council of that evening. 

(. Of that meeting *‘ 

A. Of that meeting. 

(). Was there not an aifidavit or what purported to be one at- 
tached to these copies that the foregoing was a true copy of the pro- 
ceedings of the meeting at which ‘this so-called‘seeond ordinance 
was passed ‘ 

A. Now you recall it, I have an impression that there was, but I 
could not state that there was or was not. 

Q. If you have an impression, what is your impression as to who 
signed that affidavit ? 

A. My impression is that it was signed by Michael Gormley 

(). Have you an impression before whom it was sworn to ? 

A. Not the slightest. 
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of the property through which the streets passed ; that is my im- 
pression. 

(). That is your best recollection ? 

A. That is my best recollection. 

Q. Mr. Culver has asked you as to your using arguments for the 
election of a certain ticket. Will you state what your reasons were 
for using those arguments and why you so stated them ? 

A. Mr. Gormley had procured the passage of an ordinance for the 
vacation of these streets. He lad tried very hard to prevent the re- 
consideration and annullment of that ordinance. He had tried to 
compel the village clerk to furnish him with a certified copy of the 

ordinance, to have it posted, and had been to a great deal of 
171 expense in courts of law for that purpose, and it is a natural 

presumption that had he the power he would proceed to ful- 
fill his desires in that direction. 

Q. Do you know whether the opposition board were acquainted 
with Michael Gormley ? 


Objected to because there is no evidence that there was any op- 
position board.. 


A. The opposition ticket was composed of the friends of Gormley 
and Culver. 

Q. How do you know that? 

A. Common report. 

. Do you know whether they were acquainted with Culver and 
Gormley ? 

A. They were, undoubtedly. 

(). Do you know whether the candidates for election to the pres- 
ent board at the election held in the village of Glencoe last past 
were friends of Michael Gormley and Morton Culver ? 


Objected to, as he has already stated he does not know who the 
persons were who were running on the opposition ticket, and be- 
cause it is immaterial and irrelevant. 


A. They were so reputed. 
Q. When did you post the rescinding ordinance of February 7, 
1882? | 


Objected to because the date is not fixed. 


A. On February 11, 1882. 
(). Did vou post a rescinding ordinance of vacation ? 
A. January 12th there was merely a resolution. 
(). Was the so-called ordinance of January 24, 1882, posted by 
you? , 
A. There was no ordinance passed on January 24th merely a 
motion that the said ordinance be reconsidered and annulled. 
Q. That is what has been spoken of as the ordinance of 
172) = January 24, 1582. 
A. There is no ordinance on January 24th; nothing but a 
motion. % 
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oflice of Cook county and State of [Illinois March 11th, 1874, in Book 
7 of Plats, page 36— 
1. Washington avenue between Grove street and Bluff street and 
Washington avenue between Valley street and Prairie street. 
2. Adams avenue between Valley street and Prairie street. 
3. Jefferson street avenue. 
Madison avenue. 
). Monroe avenue. 
6. Jackson avenue. 
Bluff street between Adams avenue and Jackson avenue. 
Valley street between Adams avenue and Jackson avenue. 
Wood street between South avenue and Jackson avenue. 
174 10. Prairie street between South avenue and Jackson ave- 
nue—be, and the same is hereby, vacated. 
Section 2. That this ordinance shall take effect and be in force 
from and after its passage and posting ten days. 
(Vol. 3, page 5, Records of Clerk of Village of Glencoe.) 


— 


com 


“Day EXxarsit C.” 
JAN’y 12, 1882. 


Special meeting on call, signed by C. J. F. Dennis, Frank P. Law, 
& P. N. Sherwood and the president, Hovey, for the purpose of tak- 
ing such action as should be deemed advisable concerning the re- 
consideration of an ordinance for the vacation of certain streets and 
parts of streets in Gormley’s Addition to Glewcoe. 

Present: C. Dennis, Fehd, and the president, Hovey. 

ae * x * * * * 


’. Dennis moved that the vote of last meeting for the adoption 
of sa for the vacation of certain streets and parts of streets 
in Gormley’s Addition to Glencoe be reconsidered; carried ; ayes, 
C. Dennis, Fehd, and the president ; no, C. Fletcher. 

C. Dennis moved that said vote be annulled, and that the ordi- 
nance referred to be referred to the comm’ee on judiciary to investi- 
gate; carried. : 

Ayes—C. Dennis, Fehd, and the president; noe, C. Fletcher. 


* _ > * + * * 


C. Sherwood here came in. ‘The clerk read the call, and, on mo- 
tion of C. Dennis, the action of the council prior to his arrival was 
endorsed by C. Sherwood. 

(Vol. 3, pgs. 5 & 6, Records of Clerk of V ill: age of Glencoe.) 


“Day Exuisit D.” 


‘ (GLENCOE, January 24th, 1882. 


‘ Special Kea of the council at 7.50 p. m. 
Present: C. k ‘ehd, Fletcher, Sherwood, and the president, Hovey 
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Absent: C. Den: ind Law 
f a y Baae 
° *F 
(. Dens | ed. and C. Sherwood seconded the motion, that 
, mn had at the last regular meeting to vacate certain 
f,ormiley s \ddition to (;lencoe be reconsidered and ali- 


(' Dennis. Fehd. and Sherwood 


| Bast >. Lee { Oras aD or rk oft Village of Glencoe ) 


Day Exuipit E-. 


(i! ic N¢ OF, kebruary ith, LSS. 
140 weting of the council at 7.30 ). Mm. 
Present: C. Dennis, Fehd, Fletcher, and Sherwood and the presi- 


> * x 


The foll ng ordinance was then presented and read : 
be it ordained by the council of the village of ¢ rlencoe, That 
! all ordinances heretofore passed by this council vacating 
streets or parts of streets in Gormley’s Addition to Glencoe or 
to do are hereby repealed, and all streets and parts of 
e firet and original recorded plat of said addition 
ere! \ dectare (| LO be public streets. 


(. Fletcher moved to refer same to comm. on streets and alleys. 


\ves—C. Fletcher (1) 

Nays—C. Dennis, Fehd, and Sherwood. 

(°. Sherwood moved that the ordinance be adopted. Carried. 
\ves—C. Dennis, Fehd, & Sherwood (3) 

vays—C, I leteher(1).” [ SEAL. ] 


An ordinance for the vacation of certain streets and parts of 
streets in Gormley’s Addition to Glencoe. ‘ 


it ordained by the council of the viilage of Glencoe— 
ON 1. ‘That the following streets and parts of streets, as laid 
plat entitled Gormley’s Addition to Glencoe, being a sub- 
f the southwest quarter of section seven and the west half 
| uarter of the northwest quarter of section eighteen, 
township forty-two, range thirteen, in Cook county and 
is, and filed for reeord in the reeorder’s office of Cook 
nd State of Illinois Mareh 11th, 1874, in Book seven of 


Washington avenue, between Grove street and Blutf street, and 
between Valley street and Prairie St. 
\dams avenue between Vallev street and Prairie street. 
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4. Madison avenue. 
5. Monroe avenue. 
6. Jackson avenue. 
Bluff street between Adams avenue and Jackson avenue. 

8. Valley street between Adams avenue and Jackson avenue. 

9. Wood street between South avenue and Jackson avenue. 

10. Prairie street between South avenue and Jackson avenue— 
be, and wae same is hereby, vacated. 

SECTION 2 That this ordins ince shall take effect and be in force 
from and after its passage and posting ten days. 

Day Ex. G. 


177. ‘Testimony taken before Henry W. Bishop, master in chan- 
cery of said court, the 22d day of October, A. D. 1884. 


Present: Mr. Pope, for complainant; Mr. Culver, for some of the 
def’ts. 


MICHAEL GORMLEY, a witness on behalf of the complainant, being: 


first duly sworn, was examined in chief by Mr. Porr, and deposes 
and says as follows : 


Int. 1. Please state your name, age, residence, and occupation. 

A. Michael Gormley. 

(). Have you been served with a subpccena in this case ? 

A. Yes; yesterday. 

Q. By the United States marshal ? 

A. I don’t know who he was; somebody came there. 

(). Have you with you the documents referred to 1n the subpeena ? 

A. I have not got all of them; I have got two. 

(). Will you produce them ? (Witness produces papers.) I find 
here a deed dated 4th day of May, 1861, from Marcus Gormley and 
Mary Gormley, his wife, to Michael Gormley, and also a plat marked 
Gormiey’s Addition to Glencoe. Are these all the documents re- 
ferred to in the subpoena that you have ? 

A. Yes. 

@. Do you know where the patent conveying the land of what is 
known now as Gormley’s Addition to Glencoe now is? 

A. No, sir; I do not. 

(). Have you ever seen it? | 

I presume I have seen it; I suppose it was a paper belonging 
to my father, Marcus Gormley, and if I ever had it from him I re- 
turned it to him. 

Q. Is he now dead ? 
178 A. Yes; last spring about three weeks before the com- 
— mencement of this suit. 

(Q. Who has the papers of Marcus Gormley ? 

A. I don’t know as anybody has. 

(. He lived with you up to the time of his death. Where was he 
when he died? 

A. In the house where I live. 

Q. Has anybody else had charge of his papers except you since 
his death ? 


s Randall had the most to do with him, or, at least, I got her to 
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(). Do you know of or can you state who has the original patent 
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A. 
Complainant's solicitor offers the plat in evidence and asks to 
it marked “ Gormley, Exhibit “ B.” 
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by the United States to Marcus Gormley, dated March 20, 


13, for the southwest quarter-section 7, in fractional town- 


ship 42 north, range 13, the land subject to sale in Chicago, 


containing lob, ~~ acres ! 

e answered the question that I don’t know. 

this deed which I now hand you from Marcus Gormley and 
Michael Gormley ? 
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int’s solicitor offers this deed in evidence, which the 
sioner will please mark “ Gormley, Exhibit A.” 
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2. There is no release or waiver of homestead or dower right. 
180 3. Because the certificate of the surveyor is insufficient. 

4. Because it does not appear that this land has ever been 
staked, as required by law. 

d. Because there are no dimensions stated on this supposed plat: 
next, because there are no streets shown, nor width of any streets, nor 
alleys, nor width of any alley, no size of any. lines, and no bearings 
for any of the lines marked on it, and other objections referred to in 
the statute. 


Mr. Pore: Mr. Gormley, did you on the 6th day of March, 1874, 
appear before J. Charles Haines, justice of the peace in and for 
the county of South Chicago, in Cook county, Illinois, and acknowl- 
edge that plat ? 


Objected because there is no such officer known at law. 


A. Yes; I signed it. I don’t know whether it was that date. 
QQ. You appeared before Mr. Haines at that date ? 
A. I don’t know whether it was that date; I presume so. 


Mr. Cutver: Did you employ Alexander Wolcott, county sur- 
veyor, to make this plat ? 

A. Yes; it was made by him. 

@. By your orders and directions ” 

A. Yes; I suppose so to make a plat of it—to make a subdivision 
of it. 


Mr. Pore: Mr. Gormley, did you take and file in the recorder’s 
office of Cook county, Illinois, a copy of the ordinance vacating 
Adams avenue, between Grove St. and Bluff St.,in Gormley’s Ad- 
dition to Glencoe? 

A. I think Tf did. 

Q. And you recorded the same in the recorder’s oftice of Cook 
county, Illinois? 

A. Yes; I think so. 


18] Mr. Pope: Certified copy of the record now offered in evi- 
dence, which is heretoattached, marked “ Gormley Exhibit ©.” 


Q. Mr. Gormley, did you make a copy of the ordinance of Janu- 
ary 3, 1882, passed at a meeting of the council of the village of 
Glencoe, vacating certain streets and parts of streets as laid out on 
the plat of Gormley’s Addition to Glencoe ? 

A. Well, I tried to make a copy of it. I went to the records and 
wrote some off, and I don’t know whether that was the one that was 
posted or not. 

Q. Did you post that copy or did any one by your directions post 
that copy ? 

A. I posted it. 

Q. In the village of Glencoe ? 
A. Yes; I posted three coples. 

(). Did you afterwards take one of those copies made | 


—_ 


y you and 
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aitach an affidavit by you as to posting, and file the same in the 
office of the recorder of deeds of Cook county, Illinois ? 

A. Yes. 

(). Did you file the ordinance vacating Adams avenue between 
(Gyrove and Bluff streets, in Gormley’s Addition to Glencoe, in the 
recorder’s office of Cook county, Illinois, on or about the 17th day 
of ¢ letober. LISS] ? 

A. Weil, J tiled it there. I don’t know whether that was the date . 
or not. . 

(). To the best of your recollection, that is the date? 

A. Some time about that time. 

(). Did you file in the recorder’s office of Cook county, I}linois, a 
copy made by you of the ordinance for the vacation of certain 

trects and parts of streets in Gormley’s Addition to Glencoe on or 

about the 24th day of January, 1882 ? 
1S2 A. Yes; that with other things was recorded—the pro- 
ceedings of that meeting. 


Mr. Pore: I offer certified copy of the record in evidence, which 
is hereto attached, marked “Gormley Exhibit D.” 


(). The documents which you filed on or about the 24th day of 
January, 1582, contain an affidavit by you as to posting ? 

A Yes [ think it did: I filed it all together. 

(). Were > there any letters of administration ever taken out on the 


estate of your father ? 4 
A No. ~ 
(). Did oa mother die after or before him ? 


A. Three or four years before him. 


Mr. Pore: I offer in evidence a deed of trust by Morton Culver 
and Eugenia M., his wife, and: Michael Gormley and wife to Adolph 
Loeb, recorded on the 18th day of May, A. D. 1887, Book 758 of 
Records, page 252, in the recorder’s office of Cook county, Ilinois. 


Obiected to the introduction of this paper because It has been mu- 
lated and is not the paper that was signed by Michael Gormley 
| wife and Morton Culver and wife. 


Mr or | now offer a trustee’s deed by Adolf Loeb to Edward 
lark, recorded March 26, 1879, in book 814, page 362 ; also recorded 
March 31, 1884, book 440, page 551, recorder’s office, Cook county, 


()bjeected to because no such property is described in the deed ; also 
eround that it has been mutilated and additions made to it. 


Mr. Pore: Also a trustee's deed by Adolf Loeb to Sarah J. Con- 


ded September 29,1879, Book 945 — Records, page 155 ; also 
recorded September 22, 1879, in — 931 of Records, t page 372 ; 


March 51, A. D. 1884, in Book 1470 of Records, page 171. 


(jected to because there is no such property described in the 
| and because the paper offered in evidence has been added _ to 
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Mr. Port: Also a trustee’s deed by Adolf Loeb to Sara J. Condon, 
Sept. 29,1878, Book 938 of Records, page 86; also — 988 of Records, 
page 08, and also March 31, 1884, in Book 470 of Records, page 167. 

Objected to for the same reason. 

Mr. Pope: I also offer a quitelaim deed by Sara J. Condon, single 
woman, to, Alfred Corning Clark, block No.3 and other property, 
Gormley’s Addition to Glencoe, recorded March 31, 1884, in Book 
1378 of Records, page 290. 

Objected — for the same reasons. 


Adjourned to 11 o’clock a. m. Oct. 28d. 


“GORMLEY I[éx. A.’ 
Warranty Deed from Marcus Gormley & Wife to Michael Gorniley. 


STATE OF ILLINOIS, | 
Cook County. — f 
No. 45326. 


This instrament was fited for record on the fifth day of June, A. 
D. 1861, and duly recorded in Book 214 of Deeds, at page 340. 
WM. L. CHURCH, ' 
Clerk of Circuit Court and ex Ojfiio Recorder. 


(Warranty deed. Chicago Democratic print, 45 La Salle street.) 


This indenture, made this fourth day of May, in the vear 

184 of our Lord one thousand eight hundred and sixty-one, be- 

tween Marcus Gormley and Mary Gormley, his wife, of the 

town of New Trier, Cook county, and State of Illinois, party of the 

first part,and Michael Gormley, of the same town, county, and State 
aforesaid, party of the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
the sum of two thousand dollars in hand paid by the said party of 
the second part, the receipt whereof is hereby acknowledged and 
the said part- of the second part forever released and discharged 
therefrom, have granted, bargained, sold, remised, released, conveyed, 
aliened,and confirmed, and by these presents do grant, bargain, sell, 
remise, release, convey, alien, and confirm, unto the said part- of the 
second part and to his heirs and assigns forever all the following-de- 
scribed lot, piece, or parcel of land, situate in the county of Cook and 
State of Illinois and known and described as follows, to wit: The 
southwest quarter of section seven, In fractional township forty-two 
(42) north, range thirteen (13) east, of the third principal meridian, 
containing one hundred and sixty acres, more or less, together with 
all and singular the hereditaments and appurtenances thereunto 
belonging or in anywise appertainihng,and the reversion and rever- 
SIONS, remainder and remainders, rents, ISSUeS, and profits thereof, 
and all the estate, mght, title, interest, claim, or demand whatsoever 


A 
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aid part- of the first part, either in law or equity, of, in, and 
above-bargained premises, with the hereditaments and ap- 
nances to have and to hold the said premises above bar- 
d and described, with the appurtenances, unto the said party 
of the second part, his heirs and assigns, forever. 

And the said Marcus Gormley and Mary, his wife, part- of 
first part, for their heirs, executors, and administrators, do 
grant, bargain, and agree to and with the said party of 

cond part, his heirs and assigns, that at the time of ensealing 
f these presents they are well seized of the premises 

onveyed as of a good, sure, perfect, absolute, and indefeasible 
inheritance in law in fee simple, and ha- good right, full 
awful authority to grant, bargain, sell, and convey the 

r and form aforesaid, and that the same are free and 

mm all former and other grants, bargains, sales, liens, taxes, 


issessments, and ineumbrances of what kind or nature soever; and 


above-bargained premises in the quiet, peaceable possession of 
said part- of the second part, — heirs and assigns, against all 
d every person or persons lawfully claiming or to claim the whole 
iny part thereof the said part- of the first part shall and will 


Warrant ind lorever deft nad 


tness whereof thesaid part- of the first part hereunto set their 
als the day and year first above written. 
his 
MARCUS x GORMLEY. [SEAL. | 
mark. 


her 
MARY x GORMLEY.  [swat.] 


mark 


ned, sealed, and delivered in presence of— 


IA\MES HARTLEY. 


, a Justice of the peace in and for the said county, 
| State aforesaid, do hereby certify that Marcus 
ley and Mary, his wife, who are personally known te me 

as the same persons whose names are subscribed to the within 
nstrument of writing, appeared before me this day in person 


d acknowledged that they signed, sealed, and delivered the said 


ent of writing as their free and voluntary act for the uses 
poses therein set forth 

said Mary, wife of the said Marcus Gormley, having been 

unined separate and apart and out of the hearing of her 

d, and the contents and meaning of the said instrument 


javing been by me made known to her, acknowledged 
id freely and voluntarily executed the same, and re- 
er dower to the lands and tenements therein mentioned 

Is! her said husband, and that she does not wish 


Sulve 
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Given under my hand and official seal this fourth day of June, 


A. D. 1861. : 
LAMBERT BLUM, [sEAz.| 
Justice of the f eace. 


(Tere follows diagram marked page 187.) 


188 “GORMLEY EXHIBIT C.” 


Be it ordained by the council of the village of Glencoe: 

SecrTion 1. That Adams avenue between Grove and Bluff streets, 
in Gormley’s Addition to Glencoe, as recorded March 11th, 1874, in 
Book 7 of Plats, page 36, be, and the same is hereby, vacated. 

Section 2. That this ordinance shall take effect and be in force 
from and after its passage and posting ten days. 


STATE OF ILLINOIS, - 
County of Cook, Village of Glencoe, es 


I hereby certify that the foregoing is a true copy of an ordinance 
passed by the council of the village of Glencoe on the 4th day of 
October, A. D. 1881, by the affirmative vote of the whole of the mem- 
bers of said council then present, to wit, by a three-fifths vote of the 
whole number of members of said body, and that the same was duly 
posted on the 7th day of October, A. D. 1881. 

Witness my hand and the corporate seal of the village of Glencoe 
this 7th day of October, A. D. 1881. 

[ Village of Glencoe, incorporated March 29, 1869, Cook county, Ill ] 


JOHN L. DAY, Clerk. 


No. 353,484. Recorded 17 Oct., A. D. 1881, at 9 o’clock a. m. 
JAS. W. BROCK WAY, Pecorder. 


STATE OF ILLINOIs, | = 
> & 
County of Cook, | 


I, James W. Brockway, recorder of deeds in and for said county; 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain ae filed in my 

office the 17th day of Oct., A. D. 1851, as Document No. 
188a 358,484, and rec orded in Book 1112 of “set at page 216. 
In testimony whereof I have hereunto set my hand and 
(seaL.] aflixed my oificial seal, at Chicago, this sixth day of Oc- 
tober, A. D. 1884. 
JAS. W. BROCKWAY, Recorder 


GORMLEY IX HIBIT the 


Volume three of minutes of meetings of the council of the 
village of Glencoe, January 3d, 1882. 

Regular meetings of the council at 7.50 p. m 

Present: Fletcher, Law, Sherwood, and the president, Hovey. 

Absent: Dennis and Feld. 
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Minutes of meeting of December 3 read and, on motion of Sher- 
wood, approved 
Bill of J. Clapp, window . | SET eT a | 


Bill of Ralph Miller, services as janitor and cash paid 
rtit ls ch cnc mci iin tlh cha i i i i a, adel en tall a 1? 25 
| thie Magee furnace Co., furnaces for school _-------- 245 OO 
| mF Day, services as clerk, & incidentals__----.--- 27 oO 
3 f Joe Brandle. work on road PE ar Oa a Nee es a 5 DO 
E f lo. Betzinger, service as street commissioner —.-.-- “ 2 oO 
ol Street Inspecter Gormley SL TN Oy TPE Po 6 dO 

- ile of Miss Taylor, of school teaching during De- 
er, showing dus her SOO @= SHO GO26 GBBOHe ee 40 OO 

Sel e of bk. Flagy,of school teaching during December, 
v) 8 ERE AS EEE IN 6” ean eR aOR NaC eRe aS meee 79 OO 


_ 
+ 
i >= 
’ 
i 
: 
4 
a 
‘ 
: 
; 


ead and ordered paid, the window being taken separately 
} 


ele 


-Fleteher, Law. and Sherwood. 


Noes— None. 


] 


lennis here camein. ‘The report of the commissioners on 
ling f Railroad avenue was read and, on motion 


; } 
Oo. Worl j 


iotion of Law, ordered paid, the vote being 


| 


of said commissioners in amount of ten dollars was read 


Dennis, Fletcher, Law, and Sherwood. 


i Dennis, school supplies, $1,021, read and, on motion 


ordered paid, thie Vote being— 


Dennis, Fletcher, Law, and Sherwood. 


, 
' 


for a sidewalk on Linwood avenue was read and, on mo- 


letcher. referred to the committee on streets and alleys. 


, 


ved that Sherwood be authorized to have vestibule 
school-house, with proper fixtures, and also to 
rings to the outer doors. Carried. 


Le nis, « rr tf her. Law, and Sherwood. 


et commissioners’ report read and approved ; the street 
. was read and approved. 
rtof Street Inspector Gormley on the condition of Fletcher 
id and adopted. | 
that the committee on streets and alleys be author- 
the completion of Fletcher avenue In ac- 
rgestion of the street lnspector. Carried. 
re iil t tele ¥ and Law and Sherwood. 


ie smoke-shaft was read and filed. 
r the eondemning of sidewalks on Greenleaf 
is presented reud, and adopted, Ob motion of 


‘i, 
ii 


f and Sherwood 


> ie 
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Noes—None. 
Said ordinance is as follows: 


An ordinance for the condemning of the sidewalk on the east side of 
Greenleaf avenue between Park avenue and Hazel avenue. 


Be it ordained by the council of the village of Glencoe: 

Section 1. That the sidewalk on the east side of Greenleaf avenue 
between Park avenue and Hazel avenue be, and the same ts hereby, 
condemned. 

Section 2. That this ordinance take effect and be in force from 
and after its passage and posting ten days. 7 


The following ordinance was then read and adopted by vote of 
Dennis, Fletcher, Law, and Sherwood (on motion of Fletcher), to wit: 


An ordinance for sidewalk on the east side of Greenleaf avenue, 
between Park avenue and Hazel avenue. 

3e it ordained by the council of the village of Glencoe : 

SECTION 1. That a sidewalk 5} feet wide, to be made of two-inch 
pine plank, not less than eight nor more than ten inches wide, laid 
at the established grade of said Greenleaf avenue, upon three pine 
stringers 3 by 4 inches, said stringers to rest on two-inch pine blocks 
eight by ten inches, said blocks to be six feet apart, each plank to 
be nailed to the stringers with four twenty-penny nails, each block 
to be nailed to the stringers with two twenty-penny nails, and all 
Jumber used in the construction of said sidewalk to be good sound 
Jumber and not inferior to the grade known as choice common, be, 
and the same is hereby, ordered constructed on the east side of Green- 
leaf avenue between Park avenue and Hazel avenue, where there is 
now an old condemnedsidewalk : 

Provided, however, That the owner of any lot or piece of ground 

fronting on the said contemplated sidewalk should be 
188d allowed twenty days after the time this ordinanee shall tak« 

effect in which to construct said sidewalk opposite his land 
and thereby relieve the same from assessment. 

Said work to be done under the superintendence of the committee 
on streets and alleys. 

SEecTION 2. That so much of said improvement as shall not be 
made by said owners within the time aforesaid shall be made and 
the cost thereof paid for by a special assessment to be levied upon 
the property benefited thereby to the amount that the same may be 
legally assessed therefor, and the remainder of such cost to be paid 
by general taxation in accordance with article IX of an act of the 
General Assembly of the State of Illinois entitled “An act to pro- 
vide for the incorporation of cities and villages,” approved the tenth 
day of April, 1872, and adopted by the council of said village of 
Glencoe by ordinance passed the 15th day of September, A. D. 
1873. | 
SEcTION 3. That Michael Gormley, Willis Sherwood, and Alexan- 
der Hammond be, and they are hereby, appointed commissioners to 
make an estimate of the cost of so much of said improvement as shall 


posted up in three of the most public places in 
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y said owner within the time aforesaid, inelud- 
and all other expense attending the same, and 
ind levying the assessment therefor. 

ordinance shall be in foree from and after its 


following ordinance and moved its adoption— 


’ : ; P . 
MTiOW LILY Ove 


tne 


aw, Fletcher, and Sherwood : Dy 


ition of certain streets and parts of streets 1n 


AOoTrti cy Addition to Glencoe. 


i by the couneil of the village of Glencoe : 
That the following street and parts of streets as 
ed “ Gormley’s Addition to Glencoe,” being a 

W. } of section seven and the W. 3 of the N. E. 4 
il] in township 42, range 15, in Cook 
[ilinois, and filed for reeord in the recorder’s 
and State of Illinois March Lith, 1874, In 


ivenue between Grove street and Bluff street, and 


Valley street and Prairie street. 


tween Adams avenue and Jackson avenue. 


dams avenue and Jackson avenue. 


between South avenue and Jackson avenue. 


between South avenue and Jackson avenue—be, 
| ys Tee 7 , 
this ordinanee shall take effect and be in force 


ge and posting ten days. 
| » 44 they rrycogeTt 1} <* ‘ 1, *)) «| 
aw, the meeting adjourne 


JOHN L. DAY, Clerk. 


ith says he is sidewalk insnector of said Y 
and that the foregoing is a true copy of 
nd proceedings of the said council of the 
had at its regular monthly meeting on 
lary, A. D. 1882, as appears by the record 
wly,and control of its clerk, John L. Day ; 
written copies of said proceedings, particu- 
said ordinance entitled “An ordinance for the 
ind parts of streets in Gormley’s Addition 


Tad 
& 
} 
. 
4 
Ai 
4 
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said village on the 24th of January, 1882, and within thirty days 
after the passage of said ordinance by the council of said village of 
Glencoe. 

MICHAEL GORMLEY. 


Selden Fish, No- Subscribed and sworn to before me this 24th 
arialSeal,Cook day of January, 1882. 
Co., Ill. SELDON FISH, 


Notary Public. 


No. 371,462. Recorded January 24, 1882, at 11 o’clock a. m. 
JAS. W. BROCKWAY, Recorder. 


STATE OF ILLINOIS, | 
County of Cook, {| 


SS - 


I, James W. Brockway, recorder of deeds in and for said county, 
in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the 24 day of January, A. D. 1832, as Document No. 371,462, 

and recorded in Book 1166 of Records, at page 31. 
[SEAL. ] In testimony whereof I have hereunto set my hand 
and affixed my official seal, at Chicago, this sixth day of 
October, A. D. 1884. 
JAS. W. BROCKWAY, Recorder. 


3e it ordained by the council of the village of Glencoe: That 

188g any and all ordinances heretofore passed by this council va- 

‘ating any streets and parts of streets in “ Gormley’s Addition 

to Glencoe,” or purporting so to do, are, hereby repeale d, and all the 

streets and parts of streets shown in the first and original recorded 
plat of said addition are hereby declared to be public streets. 

I hereby certify that the foregoing is a true copy of an ordinance 
passed by the council of the village of Glencoe the 7th day of Ieb- 
ruary, 1882, and that the same was posted the 11th day of Febru- 
ary, 1882. 

Witness my hand and the corporate seal of the village of Glencoe 
this llth day of February, 1882. 

[ Village of Glencoe, Cook County, Ill. Incorporated March 29, 1869. ] 

JOHN L. DAY, 
Clerk of the Village of Glencoe. 


No. 375,081. Recorded Feb’y 13, 1882, at 10 o’clock a. m. 
JAS. W. BROCK WAY, Recorder. 


STATE OF ILLINOIs, |... 
County of Cook, jf” 


I, James W. Brockway, recorder of deeds in and for said county, 
-in the State aforesaid, do hereby certify that the annexed is a true 
and correct copy of the record of a certain instrument filed in my 
office the 15th day of Feb’y, A. D. 1882, as Document No. 575,081, 
and recorded in Book 1155 of Records, at page 306. 

14—192 
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rr, 


[n testimony whereof I have hereunto set my hand 
nd allixed my official seal, at Chicago, this twenty-second 
lay of November, A. D. 1854. 

JAS. W. BROCK WAY, fecorder. | 


STATE OF ILLINOIS, | 
{ 4) Oil (vok. } > 


(;. Rogers, chief and presiding justice of the circuit court tg 


ounty, Illinois, do hereby certify that the foregoing copies 
its. Decument- numbers 353,484, 371,462, and 375,081, 
by James W Drockway, recorder of Cook county, []]i- 
authenticated in due form and by the proper officer and 
manner and form that they would be received in evidence 
he courts 1n this State. 
whereof I have hereunto set my hand and afhxed 
| court this tenth day of January, A. D. 1885. 
JNO. G. ROGERS, 
Chief and Presiding Justice of the 
Circuit Court of Cook County, Illinois. 


SLrUurTeC! 


Het r Best, clerk of the circuit court of Cook county, Illinois, 
, that Iam well aequainted with the handwriting 
Honorable John Gs Rogers, whose name is subscribed to the fore- q 
rtificate, and that the same is his genuine signature, and | 
is, at the time of signing the same and is now, eclief and 
tice of the said circuit court, duly elected, qualified, 
1, and that as such full faith and credit are and of 
given to all bis official acts. 
y whereof I have hereunto subscribed my hand and 
the seal of said court, at my office, in Chicago, Illinois, this 
f January, A. D. 1885 


HENRY BEST, 


erk of the Circuit Court of Cook County, Illinois. 
| ,OIs | . 
| ird Prendergast, county judge of Cook county and sole 


judge of the county eourt of Cook county, in the State of 
lo hereby certify that the foregoing copies of instruments, ee 
t- numbers 595,484, 371,462, and 375,081, certified to 
\\ Dro KWay, recorder of Cook county,. []linois, are 
ited in due form and. by the proper ofhicer and in such 
| torm that they would be received in evidence in any 
iil: Liale 
mony whereof | hereunto set my hand and direct the seal 
rt to be affixed, at my chambers, in Chicago, this 7th day 


RICHARD PRENDERGAST, 
County Judge. ¢ 


CLARK. 


VS. ALFRED CORNING 


MICHAEL GORMLEY 


STATE OF ILLINOIS, | 
Cook County, 

I, M. W. Ryan, clerk of the county court of Cook county, in the 
State aforesaid, do hereby certify that I am well acquainted with 
the handwriting of Honorable Richard Prendergast, whose name is 
subseribed to the foregoing certificate, and that the same is his 
genuine signature, and that he was, at the time of signing the 
same and is now, county judge of Cook county and sole presiding 
. judge of the county court of Cook county, in the State of 
-189 Illinois, duly elected, qualified, and commissioned, and that 

as such full faith and credit are and of right ought to be 
given to all his official acts. 

In witness whereof | have hereunto set my hand and affixed the 
seal of the county court of Cook county, [linois, at Chicago, in said 
county, this 7th day of February, 1885. 

[ SEAL. ] M. W. RYAN, 
Clerk of County C't. 


This indenture, made this fifteenth day of May, in the year of our 
Lord one thousand eight hundred and seventy-seven (1877), between 
Morton Culver and Euge nia M., his wife, and Michael Gormle y and 
Eliza, his wife, of Glencoe, in the county of Cook and State of Illi- 
Nols, party of the first part, and Adolf Loeb, of the city of Chicago, 
county of Cook, and State of Illinois, party of the second part, as 
trustee as hereinafter specified (and in case of the death, absence, or 

» removal irom said county of Cook, refusal to act, or inability to act 
of said party of the second part, then James Bolton, of said city of 
Chicago, shall be, and he is hereby, appointed and made successor in 
trust to said party of the second part under this deed for the uses 
and purposes hereinafter expressed, with the same power and author- 
ity as said trustee)— 

Witnesseth: That whereas the said Morton Culver and Michael 
Gormley are justly indebted in the sum of ten thousand dollars, se- 
cured to be paid by their one certain promissory note, bearing even 
date herewith, payable to the order of themselves and by them in- 
dorsed, and due three (3) years after date, for the sum of ten thousand 

(310,000) dollars, with interest at the rate of nine() per cent. 
190 pér annum, payable semi-annually, the several semi-annual 

interest installments being evidenced and secured by their six 
notes of even date herewith, payable to the order of themselves and 
by them endorsed, and due, respectively, in six (6), twelve (12), 
eighteen (18), twenty-four (24), thirty (50), and thirty-six (56) months 
after date, for the sum of four hundred and _ fifty ($450.00) dollars, 
each with interest at the rate of ten per cent. per annum after due 
and payable at the Chemical National Bank of New York ; 

And whereas the said party of the first part are desirous of secur- 
ing the prompt and full payment of said promissory notes and in- 
terest that may accrue thereon, in whose hands soever the same may 
be: Now, therefore, the said party of the first: part, in consideration 
of the premises and for the purposes aforesaid and in the further 

consideration of one dollar to them in hand paid by the said party 
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of the second part, the receipt: whereof is hereby confessed, have and 
do hereby grant, bargain, sell, and convey unto the said party of 
the second part, his suecessor in trust aforesaid and his and their 

eirs and assigns, all the following-described lands and premises 
situate in the town of New Trier, county of Cook, and State of Ihi- 
Hols, to wit: 

All of blocks number- three (3), four (4), five (5), eight (S), nine 
(9), ten (10), eleven (11), twelve (12), thirteen (13), fourteen (14), fif- 
teen (15), sixteen (16), seventeen (17), eighteen (18), nineteen (19), 
twenty (20), twenty-one (21), twenty-two (22), twenty-three (23), 
twenty-four (24), and lots numbers three to twenty-two (38-22), both 

nelusive, in block number six (6), all in Gormley’s Addition to Glen- 
coe; also lots number- one (1), two (2), three (3), four (4), five 
19] (5), six (6), fifteen (15), sixteen (16), nineteen (19), twenty (20), 
twenty-one (21), and twenty-two (22), in block number two 
2), and all of block number three (8), and lots number- one to six- 
teen (1-16), both inclusive, in block number (6), all in Culver and 
Johnson’s Addition to Glencoe, Cook county, Illinois: | 

‘To have and to hold the same, together with all and singular 
the tenements, hereditaments, privileges, and appurtenances there- 
unto belonging, to the said party of the second part, his successor 
in trust aforesaid and his and their heirs and assigns forever; in 
trust, nevertheless, that in case of default in the payment of the said 
promissory notes, or either of them or any part thereof, according 
to the tenor and effect of said notes, or in case of waste or non-pay- 
ment of taxes or assessments, or neglect to procure or renew Insur- 
ance, as hereinafter provided, or in case of the breach of any of the 
covenants or agreements herein mentioned, then and from thence- 
forth it shall be lawful for the said party of the second part or his 
successor in trust, en application of the legal holder of said promis- 
sory notes or either of them, to enter upon, possess, hold, and enjoy 
the above-granted premises, and either with or without such entry 
to sell and dispose of said premises hereby granted and all right, 
title, benefit, and equity of redemption of said party of the first part, 
their heirs and assigns, therein at public auction, at the north door 
of the Chamber of Commerce, in the city of Chicago, in the State of 
[}linois, or on said premises or on such place as may be specified in 
the notice of such sale, for the highest and best bid price the same 
will bring in cash, thirty days’ previous notice of such sale having 
been given by publication once in each week for four successive 
weeks in the Chicago Legal News, or in any newspaper at that time 
published in said city of Chicago, and to make, execute, and de- 

liver to the purchaser or purchasers at such sale good and 
192 sufficient deed or deeds of conveyance for the premises sold, 

and out of the proceeds or avails of such sale and the purchase- 
money paid thereon, after first paying all costs of advertising, sale, 
and conveyance, including the reasonable fees and commissions of 
said party of the second part, attorneys’ fees, and all other expenses 
of this trust, including all moneys advanced for insurance, taxes, 
and other liens or assessments, with interest thereon at ten per cent. 
per annum, then to pav the principal of said notes, whether due 
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and payable by the terms thereof or not, and interest on said notes 
up to the time of such sale, rendering the overplus (if any) unto 
the said party of the first part, their legal representatives or assigns, 
on reasonable request, and it shall not be obligatory upon the pur- 
chaser or purchasers at any such sale to see to the application of the 
purchase-money ; which sale or sales so made shall be a perpetual 
bar, both in law and equity, against the said party of the first part, 
Tine their heirs and assigns, and all other persons claiming the premises 
| aforesaid or any part thereof by, from, through, or under said party 
of the first part or any of them. | 

And in case of a foreclosure of this trust deed, as provided by sec- 
tion thirteen of an act of the General Assembly of the State of I[]li- 
nois entitled “An act to revise the law in relation to mortgages of 
real and personal property,” approved March 26th, 1874, or under 
any law of this State, upon default and application made to the said 
party of the second part or his suecessor in trust as aforesaid by 
any cestui que trust under this deed, it shall and may be lawful for 
the said party of the second part, in his own name or otherwise, by 
suit in any court of competent jurisdiction, to obtain a decree for the 

sale and conveyance of the whole or any part of said premises 
193 for the purposes herein specified by said party of the second 
part as such trustee or as special commissioner under order 
of court, and out of the proceeds of any such sale to first pay the 
cost of such suit, including his reasonable charges as attorney and 
solicitor therein, in addition to and besides the costs of advertising, 
4 sale, conveyance, and moneys advanced, with interest as above pro- 
vided, and also all attorneys’ fees incurred by the legal holder of 
said notes on behalf of the collection thereof, by sale or otherwise, 
then to pay the amount found by the court to be due and payable 
upon the indebtedness aforesaid ; and in case of any suit or proceed. 
ings at law or in equity wherein said party of the second part shall 
be made a party by reason of his trusteeship under this deed he 
shall be allowed and paid his reasonable costs, charges, attorneys’ 
and solicitors’ fees in such suit or proceedings by said party of the 
first part, and the same shall be a further charge and lien upon said 
premises under this deed, to be paid out of the proceeds of sale 
thereof, 1f not otherwise paid by said party of the first part. 

And in case of the appointment by any court of a new trustee to 
execute the trust hereby created the sum of two hundred doilars 
for the attorneys’ or solicitors’ fee of the petitioner in such proceed- 
ing and all other expenses of such appointment and the execution 

- of said trust shall be allowed and taken from the proceeds of the sale 
of said premises. | 

And 1n consideration of the money paid as aforesaid to the said 

party of the first part, and in order to create a first lien and incum- 

brance on said premises under this deed for the purposes aforesaid 

and to carry out the foregoing specific application of the proceeds of 

any sale that may be made by virtue hereof, the said party of the first 

part do hereby release and waive all right under and benefit of 

194 the exemption and homestead laws of the State of [linois in 

and to the land and premises aforesaid and the proceeds of 


L110 MICHAEL GORMLEY Vs. ALFRED CORNING CLARK. 


sale thereof, and agree to surrender up possession thereof to the pur- 
chaser or purchasers at such sale peaceably on demand. 

And the said party of the second part, with or without readver- 
tising, is hereby authorized and empowered to postpone or adjourn 
said sale from time to time at his discretion, and also to sell the said 
premises entire, without division, or in parcels as he may prefer or 
think best. 

And the said Morton Culver and Michael Gormley, for themselves 
and their heirs, executors, — administrators, covenant and agree to 
and with the said party of the second part, his suecessor in trust here- 
inbefore named and their assigns, that at the time of the ensealing 
and delivery of these presents they are well seized of said premises in 
fee simple and have good right, full power, and lawful authority to 
grant, bargain. and sell the same in manner and form as aforesaid ; 
that the same are free and clear of all liens and incumbrances what- 
soever ; that the said party of the first part will in due season pay 
all taxes and assessments on said premises and exhibit once a year 
on demand receipts of the proper persons to said party of the second 
part showing payment thereof until the indebtedness aforesaid shall 
be fully paid, and will keep all buildings that may at any time be 
on said premises during the continuance of said indebtedness insured 
in such company or companies as the holder or holders of said notes 
may from time to timedirect for such sum orsumsas such company or 
compan‘es will insure for, not to exceed the amount of said indebted- 
less, except at the option of said party of the first part, and will as- 

sign, with proper consent of the insurers, the policy or policies 
195 of insurance to said party of the second part as further secur- 

ity aforesaid; and in case of the refusal or neglect of said 
party of the first part or either of them thus to insure or assign the 
policies of insurance or to pay taxes said party of the second part or 
his successor In trust or the holder of said notes or either of them 
may procure such insurance or pay such taxes, and all moneys thus 
paid, with interest thereon at ten per cent. per annum, shall become 
so much additional indebtedness secured by this deed of trust and 
to be paid out of the proceeds of sale of the lands and premises 
aforesaid, if not otherwise paid by said party of the first part. 

Upon maturity of the within-named indebtedness the owner, of 
any lot or lots included in the property hereinbefore conveyed may 
have the same released from this deed of trust upon payment on 
account of said indebtedness, at the rate of twenty-five (25) dollars 
per lot and all accrued and unpaid interest on said amount of 
twenty-five dollars. 

[In case of full payment of all the indebtedness aforesaid prior to 
any sale of the lands and premises above described or any part 
thereof, and a performance of the covenants and agreements herein 
made to be performed by the said party of the first part, then a re- 
conveyance to be made to the said party of the first part, their heirs 
or assigns, at their expense; and in case any notice of sale of said 
premises or any part thereof shall be published and the said in- 
debtedness shall be paid after any such publication and before sale 
the said party of the first part shall pay for such publication, and 
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also attorneys’ and trustees’ fees for services and all expenses therein 
to the date of such payment. 
And it is stipulated and agreed that in case of default 
196 in any of said payments of principal or Interest, according to 
the tenor and effect of said promissory notes aforesaid. or 
either of them or any part thereof, or of a breach of any of the cove- 
nants or agreements herein by the party of the first part, their exec- 
utors, administrators, or assigns, then and in that case the whole of 
said principal sum hereby secured and the interest thereon to the 
time of sale may at once, at the option (without notice thereof to 
said party of the first part of for] theirheirs, assigns, or legal representa- 
tives) of the legal holder thereof become due and payable, and the 
said premises be sold in the manner and with the same effect as if 
the said indebtedness had matured. 

And said party of the first part, for themselves and their heirs 
and assigns, do further covenant and agree to and with said party 
of the second part, his successor in trust aforesaid and his heirs and 
their assigns, that in case of a sale and conveyance as aforesaid of 
said premises any deed or deeds of conveyance made in pursuance 
of such sale shall be prima facie evidence of the due compliance 
with and performance of the terms, conditions, and requirements of 
this deed of trust by the party of the second part or his successor in 
trust aforesaid in advertising and making such sale and conveyance 
to the extent of the recitals contained in such deed or deeds. 

In witness whereof the said party of the first part have hereunto 
set their hands and seals the day and year first above written. 

Signed, sealed, and delivered im presence of— 


MICHAEL GORMLEY. [seat] 


ELIZA GORMLEY. SEAL. | 
MORTON CULVER. SEAL. 
KUGENIA M.CULVER. [srat. 


197 SratTe or ILLINors, | i 
County of Cook, jf’ 


I, Nelson Culver, a notary public in and for the said county, in 
the State aforesaid, dohereby certify that Morton Culverand Eugenia 
M. Culver, his wife, and Michael Gormley and Eliza Gormley, his 
wife, personally known to me to be the same persons whose names 
are subscribed to the foregoing instrument, appeared before me this 
day in person and acknowledged that they signed, sealed, and 
delivered the said instrument as their free and voluntary act for 
the uses and purposes therein set forth, including the release and 
waiver of the right of homestead. 

Given under my’ hand and notarial seal this eighteenth day of 
May, 1877. 

[NOTARIAL SEAL. ] NELSON CULVER, 
Notary Public. 


(Nore.)—The premises securing the notes herein described were 
sold this day pursuant to notice for the aggregate sum of eight 
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thousand eight hundred and forty-eight ;°°5 dollars to the following 
parties and for the re sums, to wit: 


To TS Ey ee ee ee ee tical italia alia Mad $6,711 OO 

Ny OO IT RTT TT 600 O00 
~ Baek ‘ondon, ep OTe eNO M RSM Pg SRD! Rl Dei rs As en 657 50 
thi. | i RI sees see RRR eT 785 OO 
oe mecca shieibiaimaD 95 OO 


$8,848 50 

Chicago, September 10th, 1878. 
STATE OF ILLINOIS, | 
Cook County, j 


Endorsed: Filed May 18, 1879, 3 p. m. Recorded in Book 758 
of Records, on page 232. Jas. W. Brockway, recorder. 


e . 


198 This indenture, made this tenth day of September, 1878, 

between Adolph Loeb, of the city of Chicago, of the county of 
Cook and State of Illinois, party of the first part, and Edward Clark, of 
the city to New York, of the county of New York and State of New 
York, party of the second part— 

Witnesseth: That whereas Morton Culver and Eugenia M., his wife, 
and Michael Gormley and Eliza, his wife, by a certain trust deed 
dated the fifteenth day of May, 1877, did bargain, sell, and convey 
unto Adolph Loeb as trustee, his successor in trust, his and their 
heirs and assigns, the premises hereinafter described, with other 
property, to secure the payment of one promissory note ‘for the sum 
of ten thousand ($10,000) dollars, executed by the said Morton Culver 
= Michael Gormley and payable to the order of themselves three 

ars after date, and six semi-annual interest notes for the sum of 
ian hundred and fifty ($450.00) dollars each, of like date, and due, 
respectively, in six (6), twelve (12), eighteen (18), twenty-four (24), 
thirty (30), and coeth -sIx (36) months after date, with interest, at 
the rate of ten per cent. per annum, after due, and payable at the 
Chemieal National Bank of New York : 

And whereas it is provided in and by said trust deed, in case of 
default in the payment of said promissory notes or either of them 
or any part thereof, according to the tenor and effect thereof, then 
and from thenceforth it should be lawful for the said party of the 
first part, as trustee, on the application of the legal holder of said 
promissory notes or either of them, to sell and dispose of said premises 
and all the right, title, benefit, and equity of redemption of the said 

Morton Culverand Eugenia M., his wife, and Michael Gormley 
199 and Eliza, his wife, their heirs and assigns, therein, at public 

auction, at the north door of the chamber of commerce in the 
city of Chicago aforesaid, for the highest and best price the same would 
bring in cash, after having published a notice as provided in and by 
said trust deed, and also make, execute, and deliver to the purchaser or 
purchasers thereof a good and sufficient deed or deeds of conveyance 
for the premises so sold; which said trust deed is recorded in the 


MICITARL GORMLEY VS. ALFRED CORNING CLARK. 1138 


recorder’s office of Cook county, in the State of Illinois, in Book 758 
of Records, on page 232 : 

And whereas, also, default having been made in the payment of 
a balance of two hundred and _ fifty ($250.00) dollars on the semi- 
annual interest note for the sum of four hundred and fifty ($450.00) 
dollars, due six months after the date thereof ($200.00 having been 
paid thereon), and also of the semi-annual interest note for the sum 
of four hundred and fifty ($450.00) dollars, due twelve months after 
the date thereof, and the right legal holder of said notes having by 
reason of sueh default declared the whole of said principal sum due 
and payable, and having made application to the said party of the 
first part, the trustee in said trust deed named, and requested him 
as such trustee to sell and dispose of said premises under the power 
in said trust deed and for the purposes therein stated, said party of 
the first part, on the first day of August, 1878, caused a notice to be 
published in the Chicago Legal News, a newspaper published 
in the city of Chicago, county of Cook, and State of Illinois, 
that said premises hereinafter described would, on the tenth 
day of September, 1878, at ten o’clock in the forenoon of said day, 
be sold at public auction, at the north door of the chamber of com- 

merce in the said city of Chicago, to the highest bidder, for 
200 cash, by virtue of the power and authority in him vested by 

said trust deed ; which said notice was published four times 
in said paper, once each week consecutively, commencing on the 
third day of August, 1878, and ending on the twenty-fourth day of 
August, 1878 ; 

And whereas, also, the said premises having been by the said party of 
the first part, on the tenth day of September, 1878, at ten o’clock in 
the forenoon of said day, in the manner prescribed in and by said 
trust deed and at the place last aforesaid, in pursuance of said 
notice, offered for sale, at public auction,to the highest bidder, for 
sash, and thé said party of the second part having been the highest 
bidder therefor and having bid for the tracts in Gormley’s Addition 
to Glencoe, to wit, for block 4, four hundred and twenty dollars ; for 
blocks 5, 9,10, 17, & 21, three hundred dollars each; for blocks 8, 
11, 12, 13, 14, 15, 19, 20, 22, 25, and 24, three hundred and fifty 
dollars each ; for block 16, four hundred and fifty dollars ; for block 
18, four hundred dollars: and for the tracts in block 6, in Culver’s 
and Johnson’s Addition to Glencoe, to wit, for lot 7, twenty-one 
dollars; for lots 8, 9, 10, 138, 14, 15, 16, ten dollars each, making an 
aggregate sum of six thousand dollars seven hundred and -eleven 
($6,711.00) dollars, he was duly declared the purchaser thereof : 

Now, therefore, this indenture witnesseth : That said party of the 
first part, as trustee as aforesaid, for and in consideration of the sum 
so bid as aforesaid to him in hand paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, has granted, 
bargained, sold, aliened, remised, released, and confirmed, and. by 
these presents does grant, bargain, sell, alien, remise, release, and 
confirm, unto the said party of the second part and to his heirs 

and assigns forever all the following-described lots, pieces, and 
201 ~—iparcels of land, situated in the county of Cook and State of 
lo—192 


SAS ass 


112 MICHAEL GORMLEY VS. ALFRED CORNING CLARK. 


thousand eight hundred and forty-eight ;°;‘5 dollars to the following 
parties and for the respective sums, to wit: 


To Edward Clark, for..........-.-.....- aici laat niece alas $6,711 OO 

se A at caste Ee Pn en a ORE Le 600 O00 
* 8 42c% ‘ondon, gE RE OE NR ABR a ie sO PT EN een Te 657 50 
Oa Ts el bilan hima 785 OO 
1 AS cindintdkiate: vinccimnckdanien waaie nadelenaamione 95 OO 


$8,848 50 
Chicago, September 10th, 1878. 


STaTE OF ILrNots, | .. 
’ Za Oe 
Cook County, 


Endorsed: Filed May 18, 1879, 3 p. m. Recorded in Book 758 
of Records, on page 232. Jas. W. Brockway, recorder. 


198 This indenture, made this tenth day of September, 1878, 

between Adolph Loeb, of the city of Chicago, of the county of 
Cook and State of Illinois, party of the first part, and Edward Clark, of 
the city to New York, of the county of New York and State of New 
York, party of the second part— 

W itnesseth: That whereas Morton Culver and Eugenia M., his wife, 
and Michael Gormley and Eliza, his wife, by a certain trust deed 
dated the fifteenth day of May, 1877, did bargain, sell, and convey 
unto Adolph Loeb as trustee, his successor in trust, his and their 
heirs and assigns, the premises hereinafter described, with other 
property, to secure the payment of one promissory note for the sum 
of ten thousand ($10,000) dollars, executed by the said Morton Culver 
and Michael Gormley and payable to the order of themselves three 
years after date, and six semi-annual interest notes for the sum of 
four hundred and fifty ($450.00) dollars each, of like date, and due, 
respectively, in six (6), twelve (12), eighteen (18), twenty-four (24), 
thirty (80), and thirty-six (86) months after date, with interest, at 
the rate of ten per cent. per annum, after due, and payable at the 
Chemical National Bank of New York ; 

And whereas it is provided in and by said trust deed, in case of 
default in the payment of said promissory notes or either of them 
or any part thereof, according to the tenor and effect thereof, then 
and from thenceforth it should be lawful for the said party of the 
first part, as trustee, on the application of the legal holder of said 
promissory notes or either of them, to sell and dispose of said premises 
and all the right, title, benefit, and equity of redemption of the said 

Morton Culverand Kugenia M., his wife, and Michael Gormley 
199 and Eliza, his wife, their heirs and assigns, therein, at public 

auction, at the north door of the chamber of commerce in the 
city of Chicago aforesaid, for the highest and best price the same would 
bring in eash, after having published a notice as provided in and by 
said trust deed, and also make, execute, and deliver to the purchaser or 
purchasers thereof a good and sufficient deed or deeds of conveyance 
for the premises so sold; which said trust deed is recorded in the 
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recorder’s office of Cook county, in the State of Illinois, in Book 758 
of Records, on page 282 ; 

And whereas, also, default having been made in the payment of 
a balance of two hundred and_ fifty ($250.00) dollars on the semi- 
annual interest note for the sum of four hundred and fifty ($450.00) 
dollars, due six months after the date thereof ($200.00 having been 
paid thereon), and also of the semi-annual interest note for the sum 
of four hundred and fifty ($450.00) dollars, due twelve months after 
the date thereof, and the right legal holder of said notes having by 
reason of such default declared the whole of said principal sum due 
and payable, and having made application to the said party of the 
first part, the trustee in said trust deed named, and requested him 
as such trustee to sell and dispose of said premises under the power 
in said trust deed and for the purposes therein stated, said party of 
the first part, on the first day of August, 1878, caused a notice to be 
published in the Chicago Legal News, a newspaper published 
in the city of Chicago, county of Cook, and State of Illinois, 
that said premises hereinafter described would, on the tenth 
day of September, 1878, at ten o’clock in the forenoon of said day, 
be sold at public auction, at the north door of the chamber of com- 

merce in the said city of Chicago, to the highest bidder, for 
200 ~~ cash, by virtue of the power and authority in him vested by 

said trust deed ; which said notice was published four times 
in said paper, once each week consecutively, commencing on the 
third day of August, 1878, and ending on the twenty-fourth day of 
August, 1878 ; 

And whereas, also, the said premises having been by the said party of 
the first part, on the tenth day of September, 1878, at ten o’clock in 
the forenoon of said day, in the manner prescribed in and by said 
trust deed and at the place last aforesaid, in pursuance of said 
notice, offered for sale, at public auction, to the highest bidder, for 
sash, and the said party of the second part having been the highest 
bidder therefor and having bid for the tracts in Gormley’s Addition 
to Glencoe, to wit, for block 4, four hundred and twenty dollars ; for 
blocks 5, 9,10, 17, & 21, three hundred dollars each; for blocks 8, 
11, 12, 13, 14, 15, 19, 20, 22, 25, and 24, three hundred and fifty 
dollars each ; for block 16, four hundred and fifty dollars ; for block 
18, four hundred dollars; and for the tracts in block 6, in Culver’s 
and Johnson’s Addition to Glencoe, to wit, for lot 7, twenty-one 
dollars; for lots 8, 9, 10, 18, 14, 15, 16,ten dollars each, making an 
aggregate sum of six thousand dollars seven hundred and -eleven 
($6,711.00) dollars, he was duly declared the purchaser thereof : 

Now, therefore, this indenture witnesseth : That said party of the 
first part, as trustee as aforesaid, for and in consideration of the sum 
so bid as aforesaid to him in hand paid by the said party of the 
second part, the receipt whereof ishereby acknowledged, has granted, 
bargained, sold, aliened, remised, released, and confirmed, and by 
these presents does grant, bargain, sell, alien. remise, release, and 
confirm, unto the said party of the second part and to his heirs 

and assigns forever all the following-described lots. pleces, and 
201 — parcels of land, situated in the county of Cook and State of 
J}5—192 
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thousand eight hundred and forty-eight ,>°5 dollars to the following 
parties and for the respective sums, to wit: 


NN OE, ELLE LLL IR LOLOL LIN, 
S. J. Condon, gg a EE ENN ARE Ta Seg eer ene CmeNT Rr Te 600 OO 
S.J. Condon, fh ET RS aS A A OS En SS hE LE cee 657 50 
FR ee Oe Fe I Ra ee Te 785 OO 
A. H chia de Naiman Wiehe miem manana 95 OO 


$8,848 50 


Chicago, September 10th, 1878. 


STATE OF ILLINOIS, | | 
4 r~sO . 
(Cool founty, } 


Endorsed: Filed May 18, 1879, 3 p. m. Recorded in Book 758 
of Records, on page 252. Jas. W. Brockway, recorder. 
19S This indenture, made this tenth day of September, 1878, 

between Adolph Loeb, of the city of Chicago, of the county of 
Cook and State of Illinois, party of the first part, and Edward Clark, of 
the city to New York, of the county of New York and State of New 
York, party of the second part— 

Witnesseth: That whereas Morton Culver and Eugenia M., his wife, 
and Michael Gormley and Eliza, his wife, by a certain trust deed 
dated the fifteenth day of May, 1877, did bargain, sell, and convey 
unto Adolph Loeb as trustee, his successor in trust, his and their 
heirs and assigns, the premises hereinafter described, with other 
property, to secure the payment of one promissory note for the sum 
of ten thousand ($10,000) dollars, executed by the said Morton Culver 
and Michael Gormley and payable to the order of themselves three 
vears after date, and six semi-annual interest notes for the sum of 
four hundred and fifty ($450.00) dollars each, of lke date, and due, 
respectively, in six (6), twelve (12), eighteen (18), twenty-four (24), 
thirty (50), and thirty-six (86) months after date, with interest, at 
the rate of ten per cent. per annum, after due, and payable at the 
Chemical National Bank of New York ; : | 

And whereas it is provided in and by said trust deed, in case of 
default in the payment of said promissory notes or either of them 
or any part thereof, according to the tenor and effect thereof, then 
and from thenceforth it should be lawful for the said party of the 
first part, as trustee, on the application of the legal holder of said 
promissory notes or either of them, to sell and dispose of said premises 
and all the right, title, benefit, and equity of redemption of the said 

Morton Culverand Eugenia M., his wife, and Michael Gormley 
199 and Eliza, his wife, their heirs and assigns, therein, at public 

auction, at the north door of the chamber of commerce in the 
city of Chicago aforesaid, for the highest and best price the same would 
bring in eash, after having published a notice as provided in and by 
said trust deed, and also make, execute, and deliver to the purchaser er 
purchasers thereof a good and sufficient deed or deeds of conveyance 
for the premises so sold; which said trust deed is recorded in the 
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recorder’s office of Cook county, in the State of Illinois, in Book 758 
of Records, on page 282 ; 

And whereas, also, default having been made in the payment of 
a balance of two hundred and _ fifty ($250.00) dollars on the semi- 
annual interest note for the sum of four hundred and fifty ($450.00) 
dollars, due six months after the date thereof ($200.00 having been 
paid thereon), and also of the semi-annual interest note for the sum 
of four hundred and fifty ($450.00) dollars, due twelve months after 
the date thereof, and the right legal holder of said notes having by 
reason of sueh default declared the whole of said principal sum due 
and payable, and having made application to the said party of the 
first part, the trustee in said trust deed named, and requested him 
as such trustee to sell and dispose of said premises under the power 
in said trust deed and for the purposes therein stated, said party of 
the first part, on the first day of August, 1878, caused a notice to be 
published in the Chicago Legal News, a newspaper published 
in the city of Chicago, county of Cook, and State of Illinois, 
that said premises hereinafter described would, on the tenth 
day of September, 1878, at ten o’clock in the forenoon of said day, 
be sold at public auction, at the north door of the chamber of com- 

merce in the said city of Chicago, to the highest bidder, for 
200 cash, by virtue of the power and authority in him vested by 

said trust deed ; which said notice was publ'shed four times 
in said paper, once each week consecutively, commencing on the 
third day of August, 1878, and ending on the twenty-fourth day of 
August, 1578 ; 

And whereas, also, the said premises having been by the said party of 
the first part, on the tenth day of September; 1878, at ten o’clock in 
the forenoon of said day, in the manner prescribed in and by said 
trust deed and at the place last aforesaid, in pursuance of said 
notice, offered for sale, at public auction, to the highest bidder, for 
cash, and the said party of the second part having been the highest 
bidder therefor and having bid for the tracts in Gormley’s Addition 
to Glencoe, to wit, for block 4, four hundred and twenty dollars ; for 
blocks 5, 9,10, 17, & 21, three hundred dollars each; for blocks 8, 
11, 12, 13, 14, 15, 19, 20, 22, 25, and 24, three hundred and fifty 
dollars each ; for block 16, four hundred and fifty dollars ; for block 
18, four hundred dollars; and for the tracts in block 6,in Culver’s 
and Johnson’s Addition to Glencoe, to wit, for lot 7, twenty-one 
dollars: for lots 8, 9, 10, 13, 14, 15, 16,ten dollars each, making an 
aggregate sum of six thousand dollars seven hundred and -eleven 
($6,711.00) dollars, he was duly declared the purchaser thereof : 

Now, therefore, this indenture witnesseth : That said party of the 
first part, as trustee as aforesaid, for and in consideration of the sum 
so bid as aforesaid to him in hand paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, has granted, 
bargained, sold, aliened, remised, released, and confirmed, and by 
these presents does grant, bargain, sell, alien, remise, release, and 
confirm, unto the said party of the second part and to his heirs 

and assigns forever all the following-described lots, pieces, and 
201 ~—iparcels of land, situated in the county of Cook and State of 
15—192 
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nois, known and deseribed as follows, to wit: Blocks num- 
ers four (4), live (5), eight (S), nine (9), ten (10), eleven (11), twelve 
irteen (13), fourteen (14), fifteen (15), sixteen (16), seventeen 
whiteen (18), nineteen (19), twenty (20), twenty-one (21), 
itv-two (22), twenty-three (23), and twenty-four (24), in Gorm- 
-’s Addition to Glencoe, and lots numbers seven (7), eight (8), nine 
) ten (10), thirteen (13), fourteen (14), fifteen (15), and sixteen (16), 
| number six (6), in Culver and Johnson’s Addition to Glen- 
vether with all and singular the tenements, hereditaments, 


ippurtenances thereunto belonging, as the same are described 


in and by said trust deed, and also all the estate, 


+t ‘ i 
terest, property, claim, and demand whatsoever, both 
iw and equity, of the said Morton Culver and Eugenia M., his 


ind Michael Gormley and Eliza, his wife, as well as of the said 


rst part of, in, and to the above-described premises, 


ippurtenances, as fully, to all intents and purposes, as the 
party of the tirst part has power and authority to grant, sell, 


onvey the same by virtue of the said trust deed ; to have and 
» hold the said above-granted premises, with thelr appurtenances 
and every part thereof, unto the said party of the second part, his 
nd assigns, torever. 
ss whereof the said party of the first part has hereunto 
| | seal the dav and year first above written. 


ADOLPH LOEB, Trustee. [skat.] 
~ ah ' 
fv f 14 | 
20)2 |, William Loeb, a notary publicin and for the said county, 
‘| ‘ j } } 0 : 
State aforesaid, do hereby certify that Adolph Loeb, 


. s personally known to me to be the same person whose 
ssubseribed to the foregoing instrument, appeared before 


s day in person and acknowledged that he signed, sealed, and» 


d the said instrument as his free and voluntary act for the 


‘yy? 1} egat , ’ ) 
| purposes therein set forth 


(rive ier my hand and notarial seal this tenth day of Sep- 


\RIAL SEAL. | WILLIAM LOEB, 
Notary Public. 


Thomas Ik. Patterson, a notary public in and for the’said county, 
he State aforesaid, do hereby certify that Adolph Loeb, trustee, 
personally known to me to be the same person whose name is sub- 
eribed to the foregoing instrament, appeared before me this day in 


person and acknowledged that he signed, sealed, and delivered the 


said instrument as lis free and voluntary act for the uses and pur- 


poses therein set forth, including the release and waiver of the right 


’ 


iven rimy hand and notarial seal this twenty-eighth day of 
Mareh, ‘\ |) LsS4 


L. | THOMAS E. PATTERSON, 
Notary Public. 
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STATE OF ILLINOIs, | 
’ ’ a 
Cook County, j 


Kndorsed: Recorded March 26, 1879, 2 p.m., Book S14 of Ree- 
ords, page 362. Jas. W. Brockway, recorder. 


203 This indenture, made this tenth day of September, 1878, 

between Adolph Loeb, of the city of Chicago, in the county of 
Cook and State of I]linois, party of the first part, and Sarah J. Con- 
don, of the same city, county, and State, party of the second part, 
witnesseth : 

That whereas Morton Culver and Eugenia M., lis wife, and M1- 
chael Gormley and Eliza, his wife, by a certain trust deed dated the 
fifteenth day of May, 1877, did bargain, sell, and convey unto Adolph 
Loeb, as trustee, his successor in trust, his and their heirs and assigns, 
the premises hereinafter described, to secure the payinent of one 
promissory note for the sum of ten thousand (10,000) dollars, exe- 
cuted by the said Morton Culver and Michael Gormley and payable 
to the order of themselves three years after date, and six seml-an- 
nual interest notes for the sum of four hundred and fifty ($450.00) 
dollars, each of like date and due, respectively, in six (6), twelve (12), 
eighteen (18), twenty-four (24), thirty (30),and thirty-six (56) months 
after date, with interest, at the rate of ten per cent. per annum, after 
due, and payable atthe Chemical National Bank of New York. 

And whereas it is provided in and by said trust deed that in case 
of default in the payment of said promissory notes or either of them 
or any part thercof, according to the tenor and effect thereof, then 
and from thenceforth it should be lawful for the said party of the 
first part, as trustee, on the application of the legal holder of said 
promissory notes or either of them, to sell and dispose of said prem- 
ises and all the right, title, benefit, and equity of redemption of the 


said Morton Culver and Eugenia M., lis wife, and Michael Gormley 


and Eliza, his wife, their heirs and assigns, therein, at public auction, 
at the north door of the chamber of commerce in the city of 

204. Chicago aforesaid, for the highest and best price the same 
would bring in cash after having published a notice as pro- 

vided in and by said trust deed, and also make, execute, and de- 
liver to the purchaser or purchasers thereof a good and sufficient 
deed or deeds of conveyance for the premises so sold, which said 
trust deed is recorded in the recorder’s office of Cook county, in the 
State of Illinois, in Book 758 of Records, on page 252 
And whereas, also, default having been made in the payment of a bal- 
ance of two hundred and fifty( $250.00) dollars on thesemi-annual inter- 
est note for the sum of four hundred and fifty ($450.00) dollars, due six 
months afterthe date thereof, (S200,00 having been paid thereon), and 
also of the semi-annual interest note for the sum of four hundred and 
fifty (8450.00) dollars, due twelve months aiter the date thereof, and 
the lecal holder of said notes having, by reason of such default, de- 
clared the whole of said principalsum due and payable and having 
made application to the said party of the first part, the trustee in 


ee = . ae aaa 
ted lllm aS such trustee f 


sald trust deed named, and requested | 
and dispose of said premises under the power In said trust deed and 


— 
, Seal 
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for the purposes therein stated, said party of the first part on 
the first day of August, 1878, caused a notice to be published 
in the Chicago Legal News, a newspaper published in the city 
of Chicago, county of Cook and State of Illinois, that said prem- 
ises hereinafter described would, on the tenth day of September, 
1878, at ten o’clock in the forenoon of said day, be sold at public 
auction, atthe north door of the chamber of commerce in the city 
of Chicago, to the highest bidder, for cash, by virtue of the power 
and authority in him vested by said trust deed; which said notice 
was published four times in said paper, once each week, con- 
205 secutively, commencing on the 3d day of August, 1878, and 
ending on the twenty-fourth day of August, 1878. 

And whereas also the said premises having been, by the said 
party of the first part, on the tenth day of September, 1875, at ten 
o'clock in the forenoon of said day, in the manner prescribed in and 
by said trust deed and at the place last aforesaid, in pursuance of 
said notice, offered for sale at public auction to the highest bidder 
for cash, and the said party of the second part having been the 
highest bidder therefor, and having bid for the tracts in block 6, in 
Gormley’s Addition to Glencoe, to wit: 

For lot 3, twenty-seven dollars; for lot 4, thirty-three ;°5 dollars ; 
for lot 5, twenty-five dollars; for lot 6, thirty-one dollars; for lot 11, 
twenty-one ,?,2; dollars; for lot 12, twenty-nine °°; dollars; also for 
block 3,in Culver and Johnson’s Addition to Glencoe, four »undred 
and ninety dollars, making an aggregate sum of six hundred and 
fifty-seven ;,°; dollars, he was duly declared the purchaser thereof: 

Now, therefore, this indenture witnesseth : That said party of the 
first part, as trustee aforesaid, for and in consideration of the sum 


so bid as aforesaid to him in hand paid by the said party of the sec- | 


ond part, the receipt whereof is hereby acknowledged, has granted, 
bargained, sold, aliened, remised, released, and confirmed, and by 
these presents does grant, bargain, sell, alien, remise, release, and 
confirm, unto the said party of the second part and to his heirs and 
assigns forever all the following-described lots, pieces, or parcels of 
land situate in the county of Cook and State of Illinois, known and 
described as iollows, to wit: Block number three (3), in Culver and 
Johnson’s Addition to Glencoe; also lots numbers three (38), 
206 four (4), five (5), six (6), eleven (11), and twelve (12), of block 
number six (6), in Gormley’s Addition to Glencoe: 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging as the same are described and 
conveyed in and by said trust deed, and also all the estate, right, 
title, interest, property, claim, — demand whatsoever, both in law 
and equity, of the said Morton Culvér and Eugenia M., his wife, and 
Michael Gormley and Fliza, his wife, as well as of the said party of 
the first part, of, in, and to the above-described premises, with the 
appurtenances, as fully to all intents and purposes as the said party 
of the first part hath power and authority to grant, sell, and convey 
the same by virtue of the said trust deed; to have and to hold the 
said above-granted premises, with their appurtenances and every 


- oe ~ es 
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part thereof, unto the said party of the second part, his heirs and 
assigns, forever. | 

In witness whereof the said party of the first part has hereunto 
set his hand and sea! the day and year first above written. 


ADOLPH LOEB, Trustee. [SEAt.] 


STATE OF ILLINOIS, a 
Cook County, ; 


I, William Loeb, a notary public in and for the said county, in 
the State aforesaid, do hereby certify that Adolph Loeb, trustee, who 
is personally known to me to be the same person whose name is 
subscribed to the foregoing instrument, appeared before me this day 
in person and acknowledged that he signed, sealed, and delivered 
the said instrument as his free and voluntary act for the uses and 
purposes therein set forth. 

Given under my hand and notarial seal this tenth day of Sep- 

tember, A. D. 1878. 
207 [ NOTARIAL SEAL. | WILLIAM LOEB, 
Notary Public. 


STATE OF ILLINOIS, | ne 
County of Cook, f°" 


oo 
I,, Thomas E. Patterson, a notary public in and for the said county, 
in the State aforesaid, do hereby certify that'Adolph Loeb, trustee, 
personally known to me to be the same person whose name is sub- 
scribed to the foregoing instrument, appeared before me this day in 
person and acknowledged that he signed, sealed, and delivered the 
said instrument as his free and voluntary act for the uses and pur- 
poses therein set forth, including the release and waiver of the right 
of homestead. 
Given under my hand and notarial seal this twenty-eighth day of 
March, A. D. 1884. 
[NOTARIAL SEAL. ] THOMAS E. PATTERSON, 
Notary Public. 


STATE OF ILLINOIS, | .. . 
County of Cook, - J ° 


Endorsed: Recorded September 22, 1879, 11 a. m., in Book 9388 of 
Records, page 58. Jas. W. Brockway, recorder. 


Endorsed : Recorded Sept. 29, 1879, at 11 o’clock a. m., — Book 
938 of Records, page 155. Jas. W. Brockway, recorder. 


indorsed: Recorded Mar. 51, 1884, at 1 o’clock p. m., in Book 
1470 of Records, page 167. Jas. W. Brockway, recorder. 


208 This indenture, made this tenth day of September, 18785, 

between Adolph Loeb, of the city of Chicago, in the county 

of Cook and State of Illinois, party of the first part, and Sarah J. 

Condon, of the same city, county, and State, party of the second part, 
witnesseth : 

That whereas Morton Culver and Eugenia M., his wife, and 
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for the purposes therein stated, said party of the first part on 
the first day of August, 1878, caused a notice to be published 
in the Chicago Legal News, a newspaper published in the city 
of Chicago, county of Cook and State of Illinois, that said prem- 
ises hereinafter described would, on the tenth dav of September, 
1878, at ten o’clock in the forenoon of said day, be sold at public 
auction, atthe north door of the chamber of commerce in the city 
of Chicago, to the highest bidder, for cash, by virtue of the power 
and authority in him vested by said trust deed; which said notice 
was published four times in said paper, once each week, con- 
205 secutively, commencing on the 3d day of August, 1878, and 
ending on the twenty-fourth day of August, 1878. 

And whereas also the said premises having been, by the said 
party of the first part, on the tenth day of September, 1875, at ten 
o’clock in the forenoon of said day, in the manner prescribed in and 
by said trust deed and at the place last aforesaid, in pursuance of 
said notice, offered for sale at public auction to the highest bidder 
for cash, and the said party of the second part having been the 
highest bidder therefor, and having bid for the tracts in block 6, in 
Gormley’s Addition to Glencoe, to wit: 

For lot 3, twenty-seven dollars; for lot 4, thirty-three ;°,°; dollars ; 
for lot 5, twenty-five dollars; for lot 6, thirty-one dollars; for lot 11, 
twenty-one ;°,5 dollars; for lot 12, twenty-nine ;°°, dollars; also for 
block 3,in Culver and Johnson’s Addition to Glencoe, four »undred 
and ninety dollars, making an aggregate sum of six hundred and 
fifty-seven ;°,°, dollars, he was duly declared the purchaser thereof: 

Now, therefore, this indenture witnesseth : That said party of the 
first part, as trustee aforesaid, for and in consideration of the sum 
so bid as aforesaid to him in hand paid by the said party of the sec- 
ond part, the receipt whereof is hereby acknowledged, has granted, 
bargained, sold, aliened, remised, released, and confirmed, and by 
these presents does grant, bargain, sell, alien, remise, release, and 
confirm, unto the said party of the second part and to his heirs and 
assigns forever all the following-described lots, pieces, or parcels of 
land situate in the county of Cook and State of Illinois, known and 
described as iollows, to wit: Block number three (3), in Culver and 

Johnson’s Addition to Glencoe; also lots numbers three (5), 
206 four (4), five (5), six (6), eleven (11), and twelve (12), of block 
number six (6), in Gormley’s Addition to Glencoe: 

Together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging as the same are described and 
conveyed in and by’‘said trust deed, and also all the estate, right, 
title, interest, property, claim, — demand whatsoever, both in law 
and equity, of the said Morton Culvér and Eugenia M., his wife, and 
Michael Gormley and Fliza, his wife, as well as of the said party of 
the first part, of, in, and to the above-described premises, with the 
appurtenances, as fully to all intents and purposes as the said party 
of the first part hath power and authority to grant, sell, and convey 
the same by virtue of the said trust deed; to have and to hold the 
said above-granted premises, with their appurtenances and every 


a. 1 
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part thereof, unto the said party of the second part, his heirs and 
assigns, forever. 

In witness whereof the said party of the first part has hereunto 
set his hand and sea! the day and year first above written. 


ADOLPH LOEB, Trustee. [ SEAL. ] 


STATE OF ILLINOIS, re 
Cook County, 


I, William Loeb, a notary public in and for the said county, in 
the State aforesaid, do hereby certify that Adolph Loeb, trustee, who 
is personally known to me to be the same person whose name is 
subscribed to the foregoing instrument, appeared before me this day 
In person and acknowledged that he signed, sealed, and delivered 
the said instrument as his free and voluntary act for the uses and 
purposes therein set forth. 

Given under my band and notarii il seal this tenth day of Sep- 

tember, A. D. 1878. 
207 [ NOTARIAL SEAL. | WILLIAM LOEB, 
Notary Public. 


STATE OF ILLINOIS, — 
County of Cook, “ 


I,, Thomas E. Patterson, a notary public in and for the said county, 
in the State aforesaid, do hereby certify that Adolph Loeb, trustee, 
personally known to me to be the same person whose name is sub- 
scribed to the foregoing instrument, appeared before me this day in 
person and acknowledged that he signed, sealed, and delivered the 
said instrument as his free and voluntary act for the uses and pur- 
rye therein set forth, including the release and waiver of the righ 

f homestead. 

Given under my hand and notarial seal this twenty-eighth day of 
March, A. D. 1884. 

[NOTARIAL SEAL. ] THOMAS E. PATTERSON, 
Notary Public. 


STATE OF ILLINOIs, | oe 
County of Cook, jo - 
Endorsed: Recorded September 22, 1879, 11 a. m., in Book 938 of 

Records, page 58. Jas. W. Brockway, recorder. 


Endorsed : Recorded Sept. 29, 1879, at 11 o’clock a. m., — Book 
938 of Records, page 155. Jas. W. Brockway, recorder. 


Endorsed: Recorded Mar. 51, 1884, at 1 o’clock p. m., in Book 
1470 of Records, page 167. Jas. W. Brockway, recorder. 


208 This indenture, made this tenth day of September, 1875, 
between Adolph Loeb, of the citv of Chicago, in the county 

of Cook and State of Illinois, party of the first part, and Sarah J. 

Condon, of the same city, county, and State, party of the second part, 

witnesseth : 

That whereas Morton Culver and Eugenia M., his wife, and 
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Michael Gormley and Eliza, his wife, by a certain trust deed dated 
the fifteenth day of May, 1877, did bargain, sell, and convey unto 
Adolph Loeb, as trustee, his successor in trust, his and their heirs 
and assigns, the premises hereinafter described, with other property, 
to secure the payment of one promissory note for the sum of ten 
thousand ($10,000) dollars, executed by the said Morton Culver and 
Michael Gormley, and payable to the order of themselves three 


years after date, and six semi-annual interest notes for the sum of 


four hundred and _ fifty ($450.00) doliars each, of like date and due, 
respectively, in six (6), twelve (12), eighteen (18), twenty-four (24), 
thirty (30), and thirty-six (86) months after date, with interest, at the 
rate of ten per cent. per annum, after due, and payable at the Chem- 
ical National Bank of New York. 

And whereas it is provided in and by said trust deed that in case 
of default in the payment of said promissory notes or either of them 
or any part thereof, according to the tenor and effect thereof, then 
and from thenceforth it should be lawful for the said party of the 
first part, as trustee, on the application of the legal holder of said 
promissory notes or either of them, to sell and dispose of said prem- 
ises and all the right, title, benefit, and equity of redemption of the 
said Morton Culver and Eugenia M., his wife,and Michael Gormley 
and Eliza, his wife, their heirs and assigns, therein, at public auction, 

at the north door of the chamber of commerce, in the city 
209 of Chicago aforesaid, for the highest and best price, the same 

would bring in cash, after having published a notice as pro- 
vided in and by said trust deed, and also make, execute, and deliver 
to the purchaser or purchasers thereof a good and sufficient deed or 
deeds of conveyance for the premises so sold; which said trust deed 
is recorded in the recorder’s office of Cook county, in the State of 
[]linois, in Book 758 of Records, on page 252. 

And whereas also default having been made in the payment of a 
balance of two hundred and _ fifty ($250.00) dollars on the semi- 
annual interest notes for the sum of four hundred and fifty ($450.00) 
dollars, due six months after the date thereof ($200.00 baving been 
paid thereon), and also of the semi-annual note for the sum of four 
hundred and fifty ($450.00) dollars, due twelve months after the 
date thereof, and the legal holder of said notes having, by reason of 
such default, declared the whole of said principal sum due and 
payable and having made application to the said party of the first 
part, the trustee in said trust deed named, and requested him as 
such trustee to sell and dispose of said premises under the power in 
said trust deed and for the purposes therein stated, said party of the 
first part, on the first day of August, 1878, caused a notice to be 
published in the Chicago Legal News,a newspaper published in the 
city of Chicago, county of Cook and State of Illinois, that said prem- 
ises hereinafter described would, on. the tenth day of September, 
1S78, at ten o’clock in the forenoon of said day, be sold at public 
auction, at the north door of the chamber of commerce, in said city 
of Chicago, to the highest bidder, for cash, by virtue of the power 
and authority in him vested by said trust deed; which said notice 
was published four times in said paper, once each week con- 
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210 ~~ seeutively, commencing on the third day of August, 1878, 
and ending on the twenty-fourth day of August, 1878 

And whereas also the said premises having been by the said party 
of the first part, on the tenth day of September, 1878, at ten o'clock 
in the forenoon of said day, in the manner prescribed in and by said 
trust deed and at the place last aforesaid, in pursuance of said notice, 
offered for sale at public auction to the highest bidder for cash, and 
the party of the second part having been the highest bidder there- 
for and having bid for the tract hereinafter named the sum of six 
hundred ($600.00) dollars he was duly declared the purchaser 
thereof : 

Now, therefore, this indenture witnesseth : That said party of the 
first part, as trustee as aforesaid, for and in consideration of thesum 
so bid as aforesaid to him in hand paid by the said party of the see- 
ond part, the receipt whereof is hereby acknowledged, has granted, 
bargained,sold,aliened, remised, released, and confirmed, and by these 
presents does grant, bargain, sell, alien, remise, release, and confirm, 
unto the said party of the second part and to his heirs and assigns 
forever all the following-described lot, piece, or parcel of land situ- 
ate in the caunty of Cook and State of Illinois, known and deseribed 
as follows, to wit: Block number three(5),in Gormley’s Addition to 
Glencoe, together with all and singular the tenements, hereditaments, 
and appurtenances thereunto belonging, as the same are described 
and conveyed in and by said trust deed, and also all the estate, right, 
title, interest, property, claim, and demand whatsoever, both in law 
and equity, of the said Morton Culver and kugenia M., his wife, and 
Michael Gormley and Eliza, his wife, as well as of the said party of 

the first part, of,in, and to the above-described premises, with 
211 the appurtenances, as fully to all intents and purposes as the 

said party of the first part hath power and authority to grant, 
sell, and convey the same by virtue of the said trust deed ; to have 
and to hold the said above-granted premises, with their appurte- 
nances and every part thereof, unto the said party of the second part, 
his heirs and assigns, forever. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 

ADOLPH LOEB, Trustee. [srar.] 
STATE OF ILLINOIs, } 


‘ ; se 
Cook County, J 


I, William Loeb, a notary public in and for the said county, in 
the State aforesaid, do hereby certify that Adolph Loeb, who is per- 
sonally known to me to be the same person whose name is sub- 
scribed to the forgoing instrument, appeared before me this day in 
person and acknowledged that he signed, sealed, ang) delivered the 
said instrument as his free and voluntary act for the uses and pur- 
poses therein set forth. 

Given under my hand and notarial seal this tenth day of Septem- 
ber, A. D. 1878. 

[NOTARIAL SEAL. | WILLIAM LOEB, 
Notary Public. 


Siete ieee ete ee toed 
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STATE OF ILLINOTs, } 88 : 
County of Cook, jf’ 


I, Thomas E. Patterson,a notary public in and for the said county, 


in the State aforesaid, do hereby certify that Adolph Loeb, trustee, 
personally known to me to be the same person whose name is sub- 
scribed to the foregoing instrument, appeared before me this 
212 = day in person and ac ‘knowledged that he signed, sealed, and 
delivered the said instrument as his free and voluntary act 
for the uses and purposes therein set forth, including the release and 
waiver of the right of homestead. 

Given under my hand and notarial seal this twenty-eighth day 
of March, A. D. 1884. 
[NOTARIAL SEAL. ] THOMAS E. PATTERSON, 

Notary Public. 
STATE OF ILLINOIS, | " 
County of Cook, ny 


Endorsed: Recorded Sept. 22, 1879, 11 a. m., in Book 931 of 
Records, page 372. Jas. W. Brockway, recorder. 

Endorsed : Recorded Sept. 29, 1879, at 11 o’clock a. m., Book 945 
of Records, page 155. Jas. W. Brockway, recorder. 


Endorsed: Recorded March 31, 1884, at 1 o’clock p. m., in Book 
1470 of Records, page 171. Jas. W. Brockway, recorder. 


This indenture witnesseth : That the grantor, Sarah J. Condon, 
(single), of the city of Chicago, in the county of Cook and State of 
[llinois, for the consideration of ten dollars, conveys and quitclaims 
to Alfred Corning Clark, of Cooperstown, county of Otsego, and State 
of New York, all interest in the following-described real estate, to 
Wit: 

Block number three (3), in Gormley’s Addition to Glencoe ; also 
block number three (3), in Culver and Jolinson’s Addition to Glen- 

coe; also lots numbers three (3), four (4), five (5), six (6), 
215 eleven (11), and twelve (12), in block number six (6), in Gorm- 

ley’s Addition to Glencoe, situated in the county of Cook, in 
the State of Illinois, hereby releasing and waiving all rights under 
and by virtue of the homestead exemption laws of this State. 

Dated this 29th day of March, A. D. 1884. 

SARAH J. CONDON. [sEAz.] 


STATE OF ILLINOIS, \ $9 
County of Cook, j ste 


I, Wm. H. Condon, a notary public in and for the said county, in 
the State aforesaid, do hereby certify that Sarah J. Condon, who is 
personally known to me to be the same’ person whose name is sub- 
scribed to the foregoing instrument, appeared before me this day in 
person and acknowledged that she signed, sealed, and delivered the 
said instrument as her free and voluntary act for the uses and pur- 
poses therein set forth, including the release and waiver of the right 
of homestead. 
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Given under my hand and notarial seal this twenty-ninth day of 
March, A. D. 1884. | 
[NOTARIAL SEAL. ] WM. H. CONDON, 
Notary Public. 


STATE OF ILLINOTs, | ‘ 
: tad ¥ S . 
County of Cook, | 


Endorsed: Filed M’ch 31, 1884, 1 p. m., and recorded in Book 
1578 of Records, on page 290. Jas. W. Brockway, recorder. 


214 ‘Testimony of Timothy M. Bradley, a witness on behalf of 
the complainant, taken before Henry W. Bishop, master 
In chancery, the 25d day of October, A. D. 1884. 
Present: Mr. Pope, for complainant; Mr. Culver, for defendant. 
Examined in chief by Mr. Pope: 

Int. 1. Please state your name, age, residence, and occupation. 

A. Timothy M. Bradley; age, 58; residence, town of Lakeview. 

Q. Were you living in the city of Chicago in October, 1871 ? 

A. No, sir. ) 

(. Did you do business there at that time? 

A. Yes, sir; I was sheriff of Cook county at the time and had an 
office in the court-house. 

Q. Do you remember the fire of Oct. Sth and 9th, 1871 ? 

A. Yes, sir. 

@. You may state what became of the records of Cook county that 
existed prior to the fire of Oct., 1871. 

Objected to because that has no pertinence to this case. 


A. As far as I know, they were destroyed by fire. 

Q@. State what you know about that destruction. 

A. I know everything that was really in the court-house was de- 
stroyed—at ieast, the day after the fire there was nothing left in it. 

Q. How soon after the fire of October, 1871, did you visit the 
court-house in Cook county ? 

A. The next morning. 

Q. What was the condition at that time ? 

A. It was hot. 

(). Was the court-house destroyed or not? 

A. The walls of the east wing were standing and the cells of iron 
and stone of the jail were intact. 

@. How about the recorder’s office? 

A. Entirely gutted; nothing left of it or any of the rooms above 

it. 
215 Q. Have you had transactions in the recorder’s office since | 
the fire of 1871” 

A. I have filed papers for record there since. 

(. State whether you have ever found, or discovered, or heard of 
any records as having been saved. 

A. I never knew that any were saved. 

Q. When did the fire of October, 1871, begin ? 
16—192 | 
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There was a large fire on the West Side on Sgturday, Oct. 7th ; 
it ete over about forty acres when the fire was under control, but 
it started up again Sunday night, the Sth of October, and burned 
that night and the next day ; the next ds Ly at sundown it was pretty 
nearly. played out at Fullerton avenue. | 
(). State what portion of the city was swept over by the fire. 
Three-fourths of it, probably. 


Cross-examination by Mr. CuLVER: 


Q. Were you engaged in any way, or have charge or control of 
the recorder’s office of Cook county, or the books in it, during the 
month of October, 1871? 

A. No, sir. 

(). Were you present at the recorder’s office during the fire of Oc- 
tober Sth and 9th, 1871 ? 

A. No, sir. 7 

(. Can you swear, of your own knowledge, there were no records 
of the recorder’s office of Cook county sé ved from that fire ? 

A. No, sir. 

(). Will you swear there were no books at all saved of the records 
of Cook county ? 

A. No, sir. 

T. M. BRADLEY. 


216 Testimony taken before Henry W. Bishop, master in chancery 
of said court, the 23d day of October, A. D. 1884. 


Present: Mr. Pope, for complainant; Mr. Culver, for defendant. 


Tuomas E. Parrerson, a witness on behalf of the complainant, 
being first duly sworn, was examined in chief by wai Pork, and de- 
poses and says as follows : 


Int. 1. Please state your name, age, residence, and occupation. 
Thomas I. Patterson; 41 years of age; residence, Chicago ; 

occupation, real-estate business. 

(). Did you ever have atiy business connections with Edward Clark, 
of Cooperstown, New York ” : 

A. I have had. 

(). Is Edward Clark living or dead ? 

A. He is dead. 

(). When did he die? 

A. Oct., 1882. 

(Q. What business relations did you have with him ? 

A. I was his agent for his loans and his real estate in the State of 
[}linois. 

Q. For how long a time? 

A. Beginning In the early part of 1879. 

Q. Did you see him in New York during his lifetime? 

A. I frequently saw him in New York and at Cooperstown. 

(Q). Did he have any children during his lifetime ? 


} 
) 
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since I have known him: two 


A. He had 
sons. 
Q. Are they living or dead ? 
A. One of them died; the other, Alfred Corning Clark, now re- 
sides at Cooperstown, New York. 
(. Did the deceased son leave any descendants living ? 
A. He did not. 
217 Q. Did he’ever have any children ? 
A. Not that I know of. 
@. Was he ever married ? 
A. He was not married. 
(. Did Edward Clark leave any other child or children or descend- 
ants of any deceased child or children other than you have named ? 
A. He did not. 


two children living 


Cross-examination by Mr, CuLVER : 


Q. How do you know Edward Clark died in October, 1882? 

A. I know from conversations held with his son Alfred Corning 
Clark and some conversations had with the executors, James Neehan 
and Jaines Bunyan, and from reading copies of his will and proof 
of his death. 

Q. Are those the only means of knowledge you have as to his 
death ? 

A. I have talked with others about his ofiice about his death. I 
don’t retnember their names particularly. 

Q. All you know is from what you have heard from others and 
what you have read ? 

A. That is all I know. 

Q. How do you know that Edward Clark never had but two chil- 
dren ? 

A. From himself; he so informed me. 

(). What were the names of those two children ? 

Alfred Corning Clark was one, and the name of the other son 
has escaped me. 

Q. Do you know the other sou is dead ? 

A. Edward Clark so told me. 

(. Is that all the information you have? 

A. That is all I have. 

®. That is hearsay information ? 

A. Yes, sir. 

@. How do you know he was never married ? 
218 A. [I obtained that information from Edward Clark. 
(Q. How do vou know he ever had any child or children ? 

A. All my information about him was obtained from Edward 
Clark. , 

(Q. How do you know Alfred Corning Clark was the son of Ed- 
ward Clark ? 

A. hs ave been Introduced to him as the son of Edward Clark. 

Q. By whom ? 


A. By Edward Ciark and by 


James Meehan 


ALFRED CORNING CLARK. 


MICHAEL 


GORMLEY VS. 


Mr. Cutver: I now move to strike out the evidence of this wit- 
ness as to the death of Edward Clark, the number of children he 
had, the death of the one child, and whether he left any heirs, on 
the ground that it is all hearsay evidence. 

[ move to strike out all the evidence of Timothy M. Bradley be- 
cause he does not appear to know anything about the destruction of 


the records of the recorder’s office of Cook county. 
Redirect examination : 
Q. Have you done any business for Alfred Corning Clark since 
the decease of Edward Clark ? 
A. I have. | 
(). State what relation you sustain towards him. 


Objected to as immaterial. 


A. Iam his agent in the State of Illinois. I have sold property 
for him, collected moneys for him, and paid taxes for him, and gen- 
erally looked after his interest in this State. 

(). Before the death of Edward Clark did you have any business 
relations with Alfred Corning Clark ? 

A. I did not. 

Q. You may state who has charge of the property that you had 

charge of for Edward ( ark during Edward © ‘lark’s lifetime 
‘219 A. I have. 
Q. To whom, if any one, do you report now in regard to 
that property ? , 


Objected to as immaterial. 


A. I report to F. G. Bourne, agent for Alfred Corning Clark. 

(). Have you conversed with at all or referred to Alfred Corning 
Clark in regard to matters of business which you transacted for 
Mdward Clark during his lifetime, since Edward Clark’s death ? 


Objected to as Immaterial and irrelevant. 


(). I do not refer to minute discussions, but any reference to busi- 


Sami obye LION. 


A. I met Mr. Alfred Corning Clark in New York shortly after 
his fathers death and we had a conversation generally about the 
fact that I had been his father’s agent in this State and that he 
wished me to continue ~ so act for him as his agent and to report 
all iny proceedings to fF. G. Bourne in New York, who would fully 
epresent him and was authorized to give me rr instructions. 

DPhae Il, as [ understand you, the matters of | business which you 
transacted and the property which you took care of for Edward 
Clark during his lifetime you are: now taking eare of for Alfred 
Corning Clark : 1s that so? 


} 
(D1 cled to 


\. That which | elongs to Alfred Corning Clark I take care of for 
hin that which belo: ivs to the estate of Edward Clark and 1s not 
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settled and personal property I report to James Meehan and James 
Bunyan, as executors of the estate of Edward Clark, deceased. 

(). Since the death of Edward Clark have you been to New York ? 

A. I have been to New York. 

(). Do you know where Alfred Corning Clark lives? 

A. Yes, sir. 

(). Where ? 

A. I know the house—it is just west of Fifth avenue on 
220 22d St., south-front house, and I think the number is eight. 
Q. Where did Edward Clark live during his lifetime? 

A. In the same house. 

Q. Have you been present at that house since the death of Edward 
Clark ? 

A. I have not been. 

Q. In your visits to New York have you ever seen Edward Clark 
since his reported decease ? 

A. I have not. 

Q. Have you heard of his being present ? 

A. I have not. 

Q. Have you heard of anybody transacting business in Chicago 
for Edward Clark since his reported decease ? 


Objected to. 


A. I have not. 
Q. Have you ever beard of anybody transacting business for 


fy 


Edward Clark since his decease in New York ? 
Objected to. 


A. I have not. 

Q. You spoke of James Bunyan and James Meehan. Have you 
ever seen either of these gentlemen here since the reported decease 
of Ed ard Clark ? 

A. I have seen James Bunyan here in Chicago sinee the death of 
Edward Clark. 

(. Do you know in what capacity he was acting at that time ? 


Objected to. 


A. He stated to me that he came here to see to matters connected 
with the estate of Edward Clark. 

Q. Do you know of his acting at that time in that capacity as one 

of the executors of Edward Clark, deceased, attending to busi- 
221 ~~ ness here and seeing about business relating to that estate ? 
A. I do. 

Q. Have you known of either James Bunyan or James Meehan 
attending to business in New York, since the reported decease of Ed- 
ward Clark, as executors of Clark ? 

Objected to. 

A. I have. 


Q. Where? 
A. Their office is at 25 West 23d St., New York. 
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plainant’s solicitor should know whether it was necessary to put in 
the proof of so many witnesses to prove, beyond controversy, com- 
plainant’s position. 
Adjourned to 12 a. m. Saturday, Oct. 25th. 
THOMAS E. PATTERSON. 


223 Testimony taken before Henry W. Bishop, master in chan- 
cery, on the 25th day of October, A. D. 1884. 


Present: Mr. Pope, for complainant; Mr. Culver, for defendant. 


CHARLES D. MARTIN, a witness called on behalf of complainant, 
being duly sworn, deposes and says as follows: 


Int. 1. Please state your name, age, residence, and occupation. 
A. Charles D. Martin; occupation, abstracts of title, with Handy 


W& Co. 
(. Are you a member of that firm ? 
A. I am. 


(). What is the business of that firm ? : 

A. Making abstracts of title to real estate in Cook county. 

(). What was your business in October, 1871? 

A. I was deputy clerk of the circuit court and deputy recorder of 
Cook county, and as such was chief clerk of the recorder’s office of 
Cook county. 

@. Do you remember what time the fire of Oct. 8th and 9th com- 
menced ? 

A. It commenced in the evening of Oct. 8th, 1871. 

Q. Who had charge at that time of the recorder’s office—under 
whose supervision and charge were the records of Cook county ? 

A. Norman T. Gassette was recorder, and he had eharge of the 
records. 

(. You were his chief deputy ? 

A. Yes, sir. 

Q. Where were the records of the recorder’s office of Cook county 
at the close of business hours on Saturday, October 8th, 1871? 

\. In the recorder’s office. 

(. In the vault or not? 

A. There was no vault. 

Q. What was the recorder’s office considered fire proof? 

A. It was considered a fire-proof building, and they were 
224 in the office proper. 
Q. When did the fire of October 8th and 9th, 1871, cease ? 

A. I can’t state when it ceased. 

(). About when ? 

A. I should think about the 9th or 10th of October, 1871. 

Q. You were present, you say, in the recorder’s office during Octo- 
ber Sth, 1871? 

A. I was there October 7th, 1871. 

(). October Sth was Sunday ? 

A. Yes, sir. 
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A. We made our abstracts from minutes taken from those records 
before the fire, but not from the records themselves. We do 
226 ~=not take them from the records themselves, but take them from 
the minutes taken from them. 
(. Do you know any abstract firm who take them from records 
of the recorder’s office prior to October 8th and 9th, 1871 ? 


Objected to as irrelevant and incompetent. 
A. No, sir. 


Cross-examination by Mr. CULVER : 


(. Is it a fact that in the abstract offices in this city abstracts are 
made from the minutes which are contained in the offices where the 
abstracts are made? 

A. Minutes of any matters which are contained in an abstract that 
appeared of record prior to the fire are taken from minutes in the 
abstract offices. : 

(). How is it about abstracts made since October Sth and 9th ? 

A. Those are abstracted from the records themselves. 

Mr. Pore: Records which now exist? 

A. Yes, sir. 

Q. Dating back to what date? 

A. Records made since the fire of October 8th and 9th, 1871. 

CHAS. D. MARTIN. 


Testimony taken before Henry W. Bishop, master in chancery, taken 
October 25th, A. D. 1884. 


Present: Mr. Pope, for complainant; Mr. Culver, for defendant. 


IF. G. BourNk, a witness on behalf of the complainant, being ex- 
amined in chief by Mr. Popr, deposes and says as follows : 


Int. 1. Please state your name, age, residence, and occupation. 
A. F. G. Bourne; residence, 25 West 28d St., New York. 
(). Were you acquainted with Edward Clark in his lifetime ? 
A. Yes, sir. 
Q. What business relations did you sustain to him, if any ? 
227 A. I was his accountant. 
. Were you personally acquainted with him and his fam- 
ily at that time? 
A. Yes, sir. 
(. Do you know how many children Edward Clark had during 
his lifetime ? 
A. Yes, sir. 
(). How many? 
A. He had two children, to my certain knowledge. 
(). Give their names. 
A. Ambrose J. Clark and Alfred Corning Clark. 
Q. Is Ambrose J. Clark living now ? 
A. No, sir. 
(). When did he die? 
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[ mean from my intimate relations with the family I would be 


likely to know if there had been other children. 


Q. That is the only means you have of knowing ? 
A. Yes, sir. 
(). How old was Edward Clark at the time of his death ? 
A. About the time of his death 
(). How long have you been his book-keeper ? 
. A. About eighteen months. 
(). Prior to his death ? 
Re A. Yes, sir. 
229 Q. Did you know his wife? 
A. Yes, sir. 
(). When did she die? 
A. [don’t remember the date; it was about 1874. 
Q. How long bad you been acquainted with Edward Clark be- 
fore he died ? 
A. Since 1875. 
(). Do you know how old Ambrose J. Clark was when he died ? 
A. No, sir. 
(Q. Did you ever see Ambrose J. Clark ? 
A. Yes, sir. 
(. How old, in your judgment, was he? 
| A. He was about 42 or 45 years old when he died. 
(. What means have you of knowing he never was married dur- 
ing his lifetime ? | 
i A. I have no means. 
; Redirect examination : 
Q. How long an acquaintance had you with Ambrose J. Clark 
during his lifetime ” 
A. I first met him in 1878; I don’t remember when he died. 
(). Where was Ambrose J. Clark then living ? 
A. Cooperstown, New York. 
(). With his father ? 
A. Yes, sir. 
(). Were vou or not frequently in the family of Edward Clark ? 
A. Yes, sir. 
(). Intimate relations with them ? 
A. Yes, sir; friendly. 
(). Did you ever hear any mention — the fact that Ambrose J. 
. Clark had been married *” 3 
i A. No,sir. 
(). Ever hear any of the family mention such a fact? 
A. No, sir. 
(). Who was the heir of Ambrose J. Clark ? 


Objected to as being an illegal question, and question withdrawn 


(). 


What became of the property of Ambrose J. Clark ? 


Objected to as immaterial. 


A. 


It reverted to his father. 
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(). The records of the recorder’s office of Cook county. 

A. All I know about the destruction of the records is I saw them 
there on the Saturday preceding the fire, and about Tuesday follow- 
ing I went to the recorder’s office and there were no records there 
at all; everything was supposed to be consumed. 

Q. Did you see any debris of records there ? 

A. The ruins was a perfect blank; everything seemed to be 
burnt up. | 

(. Do you know whether or not any records were saved from the 
' destruction ? | : 

A. I do not. 

Q. Did you ever hear of any of them having been saved ? 
A. I never did. 

(). Did you ever see any of them since the fire ? 

A. Never saw a particle of them. 

(). Has your business been such that if any had been saved there 
you would have been likely to know it? 

A. Yes, sir; I certainly should; I was mn a position to have known 
had there been anything of the kind. 

(). You have been engaged in the abstracts of title business since 
the fire? 

A. Yes, sir. 

Q. From your knowledge on the subject can you or can you not 
testify that the records of the recorder’s office of Cook county were 
destroyed in the fire of October, 1871 ? 

: A. I could not. 
. What is your opinion on the subject? 
232 A. My opinion is the same as everybody’s else opinion ; there 
was not the least vestige saved of the records; that was well 
known. 


SAMUEL DANIELS. 


Testimony taken before Henry W. Bishop, master in chancery, Nov. 


Present: Mr. Pope, Mr. Culver. 


Auaustus H. Hovey, a witness on behalf of the complainant, be- 
ing first duly sworn, was examined in chief by Mr. Pope, and 
deposes and says as foilows: 


Int. 1. Please state your name, age, residence, and occupation. 

_ A. Augustus H. Hovey; age, 54; residence, 753 Oakwood Boule- 
vard. 

). Where did you reside in January, 1882? 

\. At Glencoe. 

). Did you have any official position at that timein Glencoe ? 

\. I was president of the village of Glencoe. 

(). Do you refer to the village council ? 

\. The village council of the village of Glencoe. 

(). Were you president of the council of Glencoe January 3, 


CORNING CLARK 


l. 


x * 


eels 


records 


by Ambrose J. Clark 


nial 


i Vii ( 


owned 


iil ry 


LT we [ back to lis father ’ 
’ ~ 
Mr. Meehan at that time ? 
property that Ambrose J. Clark 
dor used by Edward Clark after 
; i 
lant of Ambros 
peak Of any ’ 
. * » 
ry W. Bishop, master in chancery ; 
r 25th, A. D. 1884. 
mn behalf of the complainant, being 
in chief by Mr. Popr, and deposes 
ige, residence, and occupation 
vorking for Mr. Danforth in the re- 
ord I othece In connection with the 
rdet othice . 
orior f the fire of October 9, 1871 7 - 
idexes for Shortall & Hloard. 
een familiar with the records of 
COUNLS 


ut the destruction of the records of 


f the reeord r’s 


{) 


MICHAEL GORMLEY VS. ALFRED CORNING CLARK. 


(). The records of the recorder’s office of Cook county. 

A. All I know about the destruction of the records is I saw them 
there on the Saturday preceding the fire, and about Tuesday follow- 
ing I went to the recorder’s office and there were no records there 
at all; everything was supposed to be consumed. 

Q. Did you see any debris of records there ? 

A. The ruins was:a perfect blank; everything seemed to be 
burnt up. 


Q. Do you know whether or not any records were saved from the. 


destruction ? 

A. I do not. 

Q. Did you ever hear of any of them having been saved ? 

A. I never did. 

(. Did you ever see any of them since the fire ? 

A. Never saw a particle of them. 

(). Has your business been such that if any had been saved there 
you would have been likely to know it? 

A. Yes, sir; I certainly should; I was in a position to have known 
had there been anything of the kind. 

(. You have been engaged in the abstracts of title business since 
the fire? 

A. Yes, sir. 

Q. From your knowledge on the subject can you or can you not 
testify that the records of the recorder’s office of Cook county were 
destroyed in the fire of October, 1871 ? 

A. I could not. 

Q. What is your opinion on the subject? 
232 A. My opinion is the same as every body’s else opinion ; there 
was not the least vestige saved of the records; that was well 
known. 


SAMUEL DANIELS. 


Testimony taken before Henry W. Bishop, master in chancery, Nov. 
: 6th, A. D. 1884. 


Present: Mr. Pope, Mr. Culver. 


Auacustus H. Hovey, a witness on behalf of the complainant, be- 
ing first duly sworn, was examined in chief by Mr. Pope, and 
deposes and says as foilows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. Augustus H. Hovey; age, 54; residence, 753 Oakwood Boule- 
vard. 

(). Where did you reside in January, 1882? 

A. At Glencoe. 

(). Did you have any official position at that time in Glencoe ? 

A. I was president of the village of Glencoe. 

(). Do you refer to the village council ? 

A. The village council of the village of Glencoe. 

(). Were you president of the council of Glencoe January 3, 
1882? 


CORMLEY re ALFRED CORNING CLARK. 
' , ” meeting of the council on that date ? 
\ DET f;,ormieyv, o! of the defendants, there at that 
| ther 
} erin lw? passuge ol an ordinance vacating cer 
Gormley’s Addition to Glencoe upon that day ”? 
» Was Mr XN (jormley. one of the defendants 


present at 
ijé i iv yn; Lie mrerlnawice 
: 


ri the ordinance did any conversation tuke 


. ‘> 
(s,ormic y 


iversation took piace In the meeting 
’ , ' : ‘ . | : 
i] nad convened Li and QUuUPrlly thie SCSS1IOT 
there Wiis 
; \} j ' ] ’ } “7 ‘ ' ‘ k F on 7 
, 7) 25% e Siif Onversaclotli LAK ) ice 
During th ession of the meeting 
yf 4) ris 
\\ Lit onversation ~what you sala to him and 
~ iway —wis ar as you can remember ’ 
ted ise It d it appear to be relevant to this case. 
: Mr. Gormley if ant 


1) other parties owned the land ad 
r ch the streets passed, that he asked to have 
ed that it was originally hii 


farm, and he put the 
Mu I . | tO?! house lots,. but had not sold it, 
i tive trects y cated th) it he 
| ‘ 


might use it for farm- 
[| then asked him if there were other parties 1n Inter- 
ne ind or any of the streets that he wished vacated, and 
assage of the ordinance vacating 
s Addition to Glencoe on January o 
bP? ofeirsy 


. ! thing said about any person being benefited or 
' ' Peon of ny «of those streets 7 
| have ist stated, he said he was the only party in interest. 
; i py? gery? Weis ’ | pe] ’ 


r purporting to be an ordinance for the 
treets and parts of streets in Gormiey’s Addition 
ou please look at it and state what it 1s? 
presume it was a copy of the ordinance taken from 
| don't know anything about it 


i ne you have been talking 


7 ey 4 OPO cr at mip 


Las 


MICHAEL GORMLEY VS. ALFRED CORNING .CLARK. Lo: 


A. I understand it to have been January 2, 1882. 
234 & 230 (. Are you certain about 1t? 
A. Only from the records I have seen; I have not 
the village books here; I can’t tell. 
Q. I am asking about your memory about It. 
A. That is my memory. 
(). Who were present at that meeting besides this Mr. Gormley ? 
Objected to as inadmissible, the record being the best evidence. 


A. Mr. Fleteher, Mr. Sherwood, Mr. Daniels, and Mr. Law; | 
don’t remember any more. 

(). Anybody present except these four you have named and this 
Mr. Gormley ? 

A. I could not tell without referring to the records. 

@. Do the records show the names of all the persons who were 
present ? 

Objected to. 


A. The records show the members of the council who were present. 
(). It does not show anybody else, does it ? 

A. No,sir. 

(). It does not show whether the clerk was present? 

Mr. Porr: All this is objected to. 


A. The record would show whether the clerk was present. 

(2. Do you remember whether there was a young man named 
rank Schrawm present at that meeting ? 

A. I don’t remember. 

(. Will you swear he was not? 

A. No, sir; I think it is very probable he was there. 

(. Was any man by the name of Doetrich present at that meet- 
Ing ? 

A. I could not tell. 

(). Will you swear there was not ? 

A. No, sir. 

Q. Do you remember whether there was a man named Retzinger 
present at that meeting ? | 

A. I could not tell. | 

(). Is your memory very good about who was present at that 
meeting ? 

A. No, sir. 

(). Please state once more what you said to Michael Gormley, and 

give the very words that you said. 
956 A. ITasked Mr. Gormley if he owned the land and whether 
he owned all the land adjoining the streets that he desired 

vacated, and whether there was any other parties in interest, and he 
said that he owned the land and he never sold it, and there was no 
other parties in interest. 

(). Did he say what land he owned ” 

A. He said he owned all the land around the streets he asked to 
have vacated. I was very particular on that point. 
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(). Hlow did you happen to ask that question ” 
A. Beeause he asked for the vacation, and I wanted to know if 
there were any other parties interested. 
(). How did he ask for the vacation ? 
A. In the shape of a petition, cominy in all fixed up ready to push 
through 
Q. Was that petition in writing ? 
A. ‘That was an ordinance—in the shape of an ordinance. 
(). Who read the petition ? 
A. It was in the shape of an ordinance, all prepared ready to put 
through. 
(). ‘Then, there was not any petition ? 
A. I call it a petition—an ordinance—the same thing. 
(J. A petition 1s something to ask for, and an ordinance proclaims 
something done 
A. Then it was a petition 
(). Who was that petition signed by, if anybody ? 
A. I don’t remember 
(). Did Michael Gormley sign it? 
A. i could not tell you. 
(). Did you ever see anybody’s signature to the petition for the va- 
cation of those streets ? 
A. I don’t remember that. 
(). Did you ever hear anybody read one? 
A. I heard this petition read; I think it was read by Fletcher. 
(. Whiat petition ? 
A. The petition asking for the vacation of certain streets. 
(). Did the clerk read it? 
A. I think he did | 
(J. Are you sure the clerk read the petition for the vacation of 
those streets as of anything else you have sworn to here to-day ? 
A. No, sir; Mr. Fletcher may have read it. 
(J. Are you sure there was a petition presented by anybody ? 
A. Yes. 
(). Signed by anybody ? 
A. No, sir. © 
lor thi vacation of these streets ? Are you — sure of that as of 


’ 
set lé 


d 
anything else you have sworn to ' 

A. I don’t remember about the signature; I remember it came up 
in the shape of a petition. I remember it was a little unusual be 
cuuse it was customary, and l always requtred, as far as | could, that 
anything of that kind should come up in the shape of a request and 
then be referred to a committee, but this was brought up in the shape 
Of a petition, all re ady to be push d through that night, and it looked 
to me as though it was something they were in a hurry to get 
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Q. What did you say ? 

A. I said to the council that, in my judgment, the matter should 
be referred to a committee ; that it could not be passed that night. 

(). Did any other member of the council ask any question ? 

A. I think they did. 

(). Who at that meeting, previous to the passage of the ordinance? 

A. I think that Mr. Law and Mr. Dennis made some re- 
238 marks in regard to it; there was a rambling conversation. 
Q. What did Law say ? 

A. I could not tell his words. 

(). ‘To whom did he speak ? 

A. He spoke to Mr. Gormley. 

(). What did Mr. Gormley say ? 

A. He said it was all right, or some words to that effect. 

Q. What did Mr. Dennis say ? 

A. I could not tell you. 

(Q. Who did he speak to ? 

A. The conversation took that form, a rambling form. 

Q. Who did he speak to, if any one? 

A. I think to Mr. Gormley. 

(). What did Mr. Gormley say ? 

A. Gormley explained that he owned the land. 

(. What land? 

A. That he asked to have the streets vacated through. 

Q. Did he say through ? 

A. He said through. 

(). What did he say? 

A. He said he owned the land. 

(). He said he owned the land where he asked to have the streets 
vacated? Did he say anything else; didn’t he tell you he owned 
the land where he asked to have the streets vacated ? 

A. He did. 

(). Did he tell you anything else than that ? 

A. He told me there was no other parties in interest. 

(). About what? 

A. Owning the land; interested in the land where the streets 
were asked to be vacated; that was the point I was particular about. 

(.). After the petition was read, as you said, what was done after 
the petition was read by Mr. Fletcher or the clerk—what was-done ? 


Objected to because the records are the best evidence of what took 
place. 


A. My memory is a motion was made that it was be carried, that 

it pass the council. 
239 (). Was the motion read or was it an oral motion ? 
A. I think an oral motion. 

(). What was the oral motion? 

A. That the petition be granted. 

(). Was there an ordinance read at that meeting”? 

A. Yes. 

(). What was the ordinance, so far as these streets are concerned ? 
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Q. Are you not the Augustus H. Hovey who was present at the 
foreclosure of this property prior to the passage of this ordinance, 
and bought some of the property that was mentioned in the deed of 
trust ? 

Objected to as incompetent cross-examination. 


A. I never bought any property, to my knowledge ; and, further, 
I did not know any of it had been sold. 

@. Are you not the same Augustus H. Hovey who was present on 
the 10th of September, 1878, in front of the Board of Trade building, 
when Adolph Loeb, trustee, made the sale of property under the 
trust deed from Morton Culver and wife and Michael Gormley and 
wife, to different parties; and are you not the same Augustus II. 

Hovey who bid off some of the property which was located in 
241 block 2 of Culver & Johnson’s Addition to Glencoe ” 


Objected to as before. 


A. I was at the sale about five minutes, I presume, at that time, 
and bought one lot of land fronting on an avenue that has nothing 
to do with the land through which vacation was made (to my 
knowledge), and at no time since did I know that that lot of land J 
bought has had anything to do with this property. 

Q. Who sold the property ? 

A. Loeb. 

Q. Adolph Loeb was the crier” 

A. I think so. 

Q. Didn’t he read the trust deed ? 

A. I didn’t hear it. 

@. Didn’t he read a notice ? 

A. I didn’t hear it. 

(. Did you bid on any of the property ? 

A. I did. 

Q. Wasn’t some struck off to you ” 

A. There was: one lot struck off to me. 

(. Was that Sept. 10, 1878 ? 

A. I presume so; I don’t remember the dates; I bought but one 
little lot, but to my knowledge it hadn’t anything to do with this 
property. 

(). It fronted on South avenue ? 

A. I think so; that never was vacated. 
@. The lot you bought fronted on that avenue ? 

A. I presume so; I could tell by looking at the map. 

(. In block 2 of Culver — Johnson’s Addition ? 

A. I don’t remember. 

(). Do you remember between what streets it was ? 

A. I couldn’t tell you; I could tell you if you showed me the 
Wap. 

(). Between what streets was this lot that you bought ? 

A. I.should think between Grove and Greenwood. 

(). It was on the south side of South avenue, fronting north ? 
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Q. Are you not the Augustus H. Hovey who was present at the 
foreclosure of this property prior to the passage of this ordinance, 
and bought some of the property that was mentioned in the deed of 
trust ? 

Objected to as incompetent cross-exam ination. 


A. I never bought any property, to my knowledge ; and, further, 
I did not know any of it had been sold. 

(). Are you not the same Augustus H. Hovey who was present on 
the 10th of September, 1878, in front of the Board of Trade building, 
when Adolph Loeb, trustee, made the sale of property under the 
trust deed from Morton Culver and wife and Michael Gormley and 
wife, to different parties; and are you not the same Augustus II. 

Hovey who bid off some of the property which was located in 
241 block 2 of Culver & Johnson’s Addition to Glencoe ” 


Objected to as before. 


T 


A. I was at the sale about five minutes, I presume, at that time, 
and bought one lot of land fronting on an avenue that has nothing 
to do with the land through which vacation was made (to my 
knowledge), and at no time since did I know that that lot of land J 
bought has had anything to do with this property. 

(). Who sold the property ? 

A. Loeb. 

Q. Adolph Loeb was the crier ? 

A. I think so. 

Q. Didn’t he read the trust deed ? 

A. I didn’t hear it. 

(). Didn’t he read a notice ? 

A. I didn’t hear it. : 

Q. Did you bid on any of the property ? 

A. [ did. 

(. Wasn’t some struck off to you? 

A. There was one lot struck off to me. 

(Q. Was that Sept. 10, 1878? 

A. I presume so; I don’t remember the dates; [ bought but one 
little lot, but to my knowledge it hadn’t anything to do with this 
property. 

(). It fronted on South avenue ? 

A. I think so; that never was vacated. 

Q. The lot you bought fronted on that avenue ? 

A. I presume so; I[ could tell by looking at the map. 

(). In block 2 of Culver — Johnson’s Addition ? 

A. | don’t remember. 

(. Do you remember between what streets it was ? 

A. I couldn’t tell you; I could tell you if you showed me the 
Map. 

(). Between what streets was this lot that you bought ? 

A. I should think between Grove and Greenwood. 

(). It was on the south side of South avenue, fronting north ? 
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(). Bordering upon the streets? 

Mr. Cutver: Did you say so to Mr. Gormley ? 

A. lL asked Mr. Gormley whether he owned all the land abutting 
those streets asked to have vacated. Mr. Gormley said that he did. 

(). Is that just what you said and just what be said? 

A. Yes. 

Mr. Pork: Can you remember the exact words or the substance ? 
A. IT remember the substance; of course, I don’t pretend to re- 
member the exact words. 


AUGUSTUS H. HOVEY. 


Testimony of Frank C. Smith, taken before Henry W. Bishop, 
master in chancery, on the 6th day of November, A. D. 1884. 
Present: Mr. Pope, for compi’t; Mr. Culver, for dei’t. 

Witness examined in chief by Mr. Pore: 

Int. 1. Please state your name, age, residence, and occupation. 

A. Frank C. Smith; residence, Chicago; business, real estate. 

Q. Do you know the defendant, Michael Gormley ? 

A. Yes. 

Q. Have you ever had any conversation with him prior to the 
commencement of this suit in regard to the land in controversy ? 

A. Yes. 

(). Where? 

A. In Glencoe. 

(). With the defendant, Michael Gormley ? 


A. Yes. 
(). State what the conversation was. 
244 A. I asked him if he was willing to give us a lease on the 


land owned by the Clark estate, in Glencoe. 

(. The Clark estate, or Alfred Corning Clark ? 

A. Alfred Corning Clark ; hesaid,“ No;” notjustthen. Llasked him 
after that if he would not come to the office and see if we could not 
make some arrangement about the land. He said he would. | 
asked him when he thought he could come down. He said, “Ina 
few days,” and spoke further about the lease. He said he didn’t 
want to sign any lease, or something of that kind, as he had some 
rights there of his own that he could not give up or sign away, and 
I asked him what those rights were. He said he still owned or had 
an interest in the streets and alleys in Gormley’s Addition to Glen- 
coe. I asked him how that happened—what kind of an interest it 
was. Hesaid that he never had signed away his interest in the 
streets and alleys. I told him that I thought he had in making this 
trust deed to Loeb. He said, ‘ No;” he had never signed any paper 
giving up his interest in any way. I then said that I had under- 
stood there had been some action by the village council of Glencoe 
looking towards vacating the streets and alleys. He said, “ Yes;” 
there had been some action. I asked him what they were doing 
about it at that time. He said he proposed to see if he could not 
get these streets and alleys vacated, as they were his. 
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Q. Who else were present at that meeting at which you heard this 
conversation besides yourself, Mr. Gormley, and Mr. Hovey ? 

249 A. Mr. Law was present, Mr. Fletcher was present, Mr. Day 
was present, and a man that lives at Dr. Nutt’s was present. 

Q. What is his name’? 

A. Sehram, I think. 

(). What is his first name? 

A. I don’t know. 

Q. Was one — the Dietrich boys there? 

A. I should presume there were ; there were several there I know. 

Q. How did this conversation come up between Hovey and Gorm- 
ley? What was the occasion for it? 

A. The occasion was the passage of the ordinance vacating some 
streets. 

(. When did you first see the ordinance ? 
A. In the room where it was produced. 

(). In whose hands ? 

A. I think it was Mr. Gormley’s hands I first saw it. 

Q. During that meeting ? 

A. Yes. 

(. Are you assure of that as of anything else you have sworn to? 

A. Yes; I am sure of that? 

Q. You are sure of it? 

A. Yes, sir; I want to explain now. I would not swear positively 
that it was in Mr. Gormley’s hands at that moment. 

Q. At that meeting? 

A. I think it was at that meeting. 

Q. That is what I am talking about. I asked you where you first 
saw this ordinance ; in whose hands during this meeting. 

A. Now,I am here to tell just what I understood and what I done. 
Iam not here to gibe one way or the other; only as I know the 
ordinance was there 

Q. Save your speech and answer the question. 

A. I am not toswear to what I don’t know. I am not to be 

250 bought nor sold; but I know it was at the meeting, and I 

know there was an ordinance there and I think that the 

first time I saw the paper it was in Mr. Gormley’s hands. That is 
my recollection ; | think he produced it that evening. 

(. Are you as sure of that as of anything else you have sworn to? 

A. Yes; I ain just as sure of that as of anything. 

Q. What next became of it after Mr. Gormley had it? 

A. I think it went into the clerk’s hands. 

Q. Who gave it to the clerk ? 

A. I could not swear who gave it to him. 

(). Did you see Gormley do anything with the paper ? 

A. I think Mr. Gormley handed it to the clerk. I think he did: 
[ don’t know. It is so long ago I don’t think it would come again, 
but my recollection is that the clerk read it. 

Q. Was it before or after the reading by the clerk that the con- 
versation between Gormley and Hovey occurred ? 

A. It was after the reading, but before the action was taken. 
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). Didn’t Fletcher read this ordinance first to the council ? 
A. I think he did. 

). Didn’t Law ? 

\. I don’t think he did. 

). Didn’t Law present it to the council ? 

A. He might possibly have presented ‘+ to the council. 


(). Are you as sure of that as of anythiug else you have sworn to ? 

A. I swear to what may be or might be. i? 
(). Tell us the fact, not what may be or might be. 

A. I tell you, as I did before, I don’t know positively who pre- ? 


sented it to the clerk. 


Counsel for the complainant instructs the witness he has a right 
to make any explanation he sees fit, but to confine himself as near 
as be can to the questions asked. 
251 Counsel for defendant says, “All right; go ahead.” 


Redirect examination: 


(). Look at the document which I hand you, which the master 
will please mark “Sherwood Exhibit A,” and state what it is, and 
whether you have ever seen it before. 


bjected to because the paper shows for itself. 


A. I don’t know I ever saw it before. 

(). I will ask you if this is not the document which you saw there eo 
in the hands of one of the counsel or in the hands of the defendant, 
Michael Gormley i 


{ by ected to as leading 


A. That isitinsubstance, but I cannot say I heard all the streets and 
alleys’ names read. ‘The substance was, as I have stated to you here, 
the vacation of streets in Gormley’s Addition, as I remember. 

(). What is the best of your recollection as to whether the docu- 
ment which you saw was in the hands of Mr. Gormley or in the 
inds of one of the council when you first saw it” 

A. My recollection is it was in the hands of Mr. Gormley when 


’ ‘7% 


| first saw it, as | stated before. 
(). May it or may it not have been either before or afterwards in 
the hands of one-of the council ? 
\. It might have been. 
()bjected to unless he answers the previous question. a * 
\. | can explain one peculiar feature in regard to myself, while 
| do not intend to deviate in regard to what was done there by any 
erson. ‘The explanation is this: that my family were very sick at 
the time and it was necessary for me to be at home. While I was 
re, at that hour, and my mind.was fully occupied with my own 
iffairs at home; so such things may not at that time have 
been as fully recollected as they would be at other times. 
Mr. Calver and Mr. Gormley know what the condition of my 
family was at that time. 
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(). Are you positive as to the substance of the conversation which 
took place by Michael Gormley and by Mr. Hovey ? 

A. Yes. 

(. When the statements were made by Michael Gormley did he 
state that he was the owner of the land upon which the streets lay 
or bordering or adjacent to the streets? 

A. He stated just as I stated in the question asked before and as 
I drew the inference, and, as I understand it to-day, there was no 
one else interested, as I told you. 

QQ. In the land vacated by the vacation ? 

A. Yes, sir. 


Counsel for defendant moves to strike out the last question as 
leading and putting the answer in the mouth of the witness. 


@. You state Mr. Law said something at that meeting. Can you 
give the substance of what he said? 

A. He asked some question in effect—as near as I can recollect, 
Mr. Hovey asked if any one else was interested in the property abut- 
ting the streets that were to be vacated. 

Q. Through which or on which the streets were ? 

Objected to. 

A. As I understood it, “through and on’ 

Objected to. 


A. I understand in that connection in which they were employed 
they were the same thing. 

(. Do you mean the very land on which the streets were located 
or the land adjacent. to the streets and bordering upon the streets ? 


mean the same thing. 


; 


Objected to because the witness is asked what he understands and 
not what was said or the gist of what was said. 


2095 A. I should answer that as I did in regard to the words 

“on and through.” You cannot have a street run through 
certain land unless another person might employ it as being on and 
adjacent to. 

@. Might not that document, which is marked “Sherwood Ex- 
hibit A,” have been the document in Mr. Gormley’s hands at the 
time? 

A. It might have been. 

Mr. Cutver: And might not have been ? 

A. And might not have been. 


PORTER N. SHERWOOD. 


JAMES J. DENNIS, a witness on behalf of the defendant, whose 
testimony was taken on the 6th day of November, A. D. 1884, before 
Henry W. Bishop, master in chancery. 


Present: Mr. Pope. for compl’t; Mr. Culver, for def’t. 
Examined in chief by Mr. Pore: 


Int. 1. Please state your name, age, residence, and oceupation. 
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j to unless it was conversations in the regular council 
meeting and before the supposed passage of this ordinance and in 
uestion or questions by members of the council. 


to ae 


’ 


i 


Frank Law sat next to 


Then Mr. 


[lovey, as president of the council—he was in the chair—asked him 


if Mr. Culver or any one else was interested, and he said, “ No.” 
Then it was put to the vote of the council and it was unanimously 


voted to grant the ordinance. 


{) 
id. 


Are 


you stating the substance or the exact words ? 


A. I am stating the words, as near as I remember. 


(J) 
< 


=Ti1pnce 


of what took 


l- 


A. I am stating the substance 


{) 
‘ 


7 *) *) ¢F 
missal'' 


A. The night of the passage of the ordinance. 
[low long prior to the passage on that night—just before or 


. of the ordinance ¢ 


A Just before 


() 
2. 
you remember ” 
A. No,sir 
YW. Prior to the passage of the ordinance. 
be exer ised by the counell i 


1. Ne 
Mr. Cul 


, 
~ ¢ 


? 


or 
’ 


C>T)é 


ahy 


Ci 


thing that I remember. 


={ 


Was 1h rested 


/ 


Do you remember the exact words, or are you stating the sub- 
place ? 


When did such conversation take place—how long prior to the 


Did the president, Mr. Hovey, say anything tothe board which 


in regard to any care to 
In passing such ordinance? 
Ife merely asked Mr. Gormley if 


iy 


~~ 


aehreed 
<= 
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200 Cross-examination by Mr. CULVER: 


Q. Is your memory pretty good on this question ? 

A. I think so: yes. 

Q. You feel quite positive that what you are saying is actually 
what occurred that evening ? 

A. Yes. 

Q. Now state, if you please, the exact words that Mr. Hovey used, 
and Mr. Gormley, 1f you can. 

A. I don’t know as I can give you the exact words. 

Q. Give them as near as you can, and all that Hovey said. 

A. He merely asked Mr. Gormley if Mr. Culver or any one else 
was interested in the vacation of the property, which wou!d be 
interested in the vacation of that abutting property, which would 
relate to that. 

Q. State exactly what was said. 

A. I don’t know exactly, but that was the substance of it; he 
wanted to know if anybody else would be interested in the vaca- 
tion—if it would touch anybody else. 

Q. Did he say or “touch anybody else?” 

A. No, sir; not that remember; just wanted to know if anybody 
else was interested in it. 

Q. Your memory is pretty good on that? 
A. Yes; I think it is pretty good. 
Q. Where did you see that ordinance first that night? 
A. I didn’t see it at all. 
(. Didn’t see it at all? 
A. No,sir. 
Q. Was there any petition presented by Mr. Gormley that night 
the council ? | 
A. He presented the ordinance. 
Q. To whom did he present it ? 
A. Whether he gave it to John Day, the clerk, who was 
256 sitting at the right of Hovey, I don’t remember. He got up 
and handed the ordinance, but whether he gave it to Day 
or the president I don’t remember. 

(. Are you not quite sure he gave it to Fletcher ? 

A. No, sir. 

(. Are you sure he gave it to Law or the clerk ? 

A. He didn’t give it to Law; he was sitting next te me. 
(. He must have given it to the clerk. 

A. I could not say. 

(. Do you know he gave it to anybody ” 

A. He brought it in himself. 

Q. Did you see him bring it in ? 

A. I saw him get up and hand it to one of them. 

(. Did he make any request to the council ? 

A. Not that I remember. 

). You were there? 

A. Yes. 

You would have heard it 1f he had ? 


t 


~ 
ner 


u not quite positive you saw allthis? I[s not your recol- 


his matter pretty clear? 


talked tuis matter over several times, haven't you? 
i rege mber 

1 talked it over with lovey 
have not said a word to llovey. 


ws 


at rwood ¢ 
ed a little about it outin the hall. I had a headache 


ntto talk this atternoon 


. . +) 
inv questions 
; 


for the ordinance, I suppose ” 


Mr. Hovey ask Mr. Gormley whether he did not own 


through which these streets run, and whether or not 
ere interested in it, and who were the council, and 
very careful about vacating streets; that 1t ought 


to the committee and laid over until the next council 


} 


in iv anything ol that sort, did he ? 


swears to that, in your judgment, he swears to what 


member of his cautioning the council that evening. 
hear him ask Mr. Gormley whether he didn’t own the 


des of the streets ? 
’ 


member hearing him ask any such question. 


ection is pretty clear on that subject ? 
We called another meeting very soon after to re- 


otion, and that kept the matter in my mind. I think 


mber that meeting. I ought to have known better 


ted for the passage of the ordinance. I ought to 


tter. I saw the mistake right afterwards. 
r. Sherwood ask some questions at that meeting ? 


remember of his asking any questions. 
, was present at that meeting besides yourself, and 
| Michael Gormley, and Augustus H. Hovey, Francis 


poe! 
LI 
Be 

; 
j i 
+ > 


‘orter M. Sherwood, and Archibald W. Fletcher that 


emember of anybody else being present that night. 


ohn Feld present, and was there not a young fellow, 


lot wonde} he is rere rally there 
two or three of the Dietrich boys there *‘ 
pot many at the meeting; very few. 


street commissioner, Elias Retzinger, present at 


} 
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(. Would you swear he was not” 
A. No, sir. 
Q. Did Mr. Gormley make any address to the council and ask 
them to vacate those streets ? 
A. Not that I remember. 
(. You would have heard it if he had. 
A. I think so; I could not. help it. 


Bs 208 Q. Did you see any petition or hear any petition read or 
hear of any petition asking for the vacation of streets signed 
’ by Michael Gormley or any other person ” 


A. I don’t remember of any; no, sir. 

Q. What do you mean—you don’t remember whether you saw it, 
or that you don’t remember whether there was any ? 

A. I don’t remember hearing any read before for the vacation of 
streets. . 

Q. What is your best recollection about it—that there was or was 
not? : 

A. That there was not. 


Redirect examination : 


Q. You don’t pretend to give the exact language of what Hovey 
said on that occasion ? 

A. No, sir; the best of my recollection. 

Q. Would you or would — not swear positively that he did not 
in substance ask of Mr. Gormley if any one else was the owner of 
land through which the streets passed ? 

A. I could not swear Mr. Gormley asked him any such question. 

(. Could vou swear positively that Mr. Hovey did not ask Mr. 
Gormley such a question as that ? 

A. No, sir; I could not swear to it. | 

@. Then he may have asked such a question as that, for aught 
you remember ? 

A He may have, but my recollection is there was very little said 
that evening. 

Q. Would you remember as the substance of what was said, 
namely, as to whether any one was affected but Gormley by the pas- 
sage of the ordinance? 

A. Yes, sir. 

Q. But you do not pretend to give the exact words of the conver- 
sation that took place? 

A. No, sir. 
» Q. May it not be possible that Mr. Hovey on that day 
259 ~~ spoke to the counsel [council] about being careful as to the 
passage of ordinances of this kind ? 


Objected to as being immaterial what Hovey said unless he said 
it prior to the supposed passage of this ordinance. 
| A. I think not. 
| (. But you could not positively swear that prior to the passage of 
| the ordinance he may not have spoken to the council about exer- 
clsing care in the passage of such an ordinance ? 
A. No, sir. 
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(‘ross-examination resumed 


You would probably remember it if he did? 


A. I should think so 
i, Yi I would probably remember. LOO. whether [lovey asked 


wh a question as Pope has propounded to you, if any such question 
vASs asked, wouldn't vou 

‘A Y es, Sil 

(). What did Mr. Gormley 
tion by Hovey . 

1 Me rely said “ no.’ 

(). Is it likely, if Mr. Ilovey had made any such remark as that, 


Wn response, if anything, to the ques- 


: 
ne council ought to be careful before it passed any such ordinance, 


nd that it ought to be referred Loa committee and laid over to the 
t meeting, or anything of that sort, that you would have voted 
} 


’ 


minediately on the passage of the ordinance’ 


A. I think I should have voted to have it referred to a committee. 


() That would have been natural ? 

A. Yes, sir. There was no hurry about voting the ordinance. | 
hould have had it referred ; of course we always do. 

() Did anybody else make any representations in behalf of 
Michael Gormley at that meeting prior to the passage of the ord1- 
nance than what you have stated ” 

A Prior LO that evehlhny there Was somebody else spoke to me 
several times 
260 (). I say that evening in the council prior to the passage of 
the ordinance 
A. No, sir 


‘) Nobody else did 
A. No, si 


Mr. Pore: Who was it that spoke to you. prior to that evening ? 


()biected to as Inimaterial 


A. A. W. Fletcher 
(9) Whois A W. Fletcher? 
\ lle was a member of the board then 


() What did he 3a \ 4 


(Obreected to as immaterial. irrelevant. and Incompetent. 
\. He spoke to me—it must have been, probably, a menth be- 

ind he spoke to me three or four times between that and when 
ordinance was brought in—asking me if [ did not think it a 


i thing to have these streets of Gormlev’s vacated and closed. as 


vould be a saving to the village in repairing sidewalks; that 
vere only going to rot and do nobody any ood, and if they 


ited the village would be at that much less expense. | 
1 be a good thing and [I would think of 


? 
would i 


lle spoke to me two or three times. He never did anything 


—— 
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MICHAEL 


United States Circuit, Northern District of Illinois. 


ALFRED CORNING CLARK 
VS. 
THe VILLAGE OF GLENCOE. 


To Morton Culver, Esq., William H. Condon, Esq., and N. T°. Fitch, 
I’sq., solicitors for defendants. 
GENTLEMEN: In pursuance of the order of reference in the above 
case, | have appointed Saturday, the tenth day of January, 
261 <A. D. 1885, at 10 a. m., at my office, room 88 Custom- 
House building, Chicago, Illinois, for the taking of evidence 
in the above-entitled case, and you are requested to be present. 
JOUN I. BENNETT, Master, &e. 
January 8, 1885. 
Left copy at office of above council at 10 a. m. of the 9th; del’v’d 
to Culver and Condon in person. 


In pursuance of the foregoing notice, appeared before me, Jan. 
10th, 1885, Charles R. Pope and Morton Culver, counsel for the 
parties. 


Joun L. Day was recalled ; examined in chief by Mr. Pork, testi- 
fles : 


Q. Mr. Day, have you the records of the proceedings of the presi- 
dent and council of the village of Glencoe with you? | 

A. Yes, sir—that is, I have volumes 2 and 3 of the records of the 
council. 

(. Have you the book of ordinances of the president and coun- 
cil of the village of Glencoe with you? 

A. Yes, sir. 

(). Will you please look at the papers marked “ Day Exhibit A,” 
“Day Exhibit B,” “ Day Exhibit C,” “Day Exhibit D,” and “ Day 
Exhibit E” and state, after looking at the records of the village, 
upon what pages and parts of pages of such records the proceedings 
purporting to be shown upon said exhibits are contained? I[ want 
you to give me the lines and pages. 

A. Well, it would take me considerable time to go over this mat- 
ter and compare the record with it. Can I have any assistance in 
the matter? If you will read to me—I cannot say under oath that 
the matter on these exhibits is the same as in the records without 
comparing them. 

(). If it will take vou some time will you please, at your 
262: leisure, examine the records of these exhibits and_ be ready 
to answer these questions this afternoon at four o'clock ? | 

A. Yes, sir. , 

(). Are any of the ordinances which are purported to be shown 
upon these exhibits and the proceedings in regard to the ordinances 
shown in your ordinance book ? 

A. The exhibits apparently show the ordinances, or matter that 
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nassed as ordinances in the preparatory steps to becoming a com- 
te ordinance—the first for the vacation of a part of Adams avenue 
frormiey s Addition to Glencoe, and the second one—— 
() [In regard to the first ordinance, 1s that shown on your book 


vas vacated rye hore the writing up of the hook of ordl- ‘ 4 


ordinanee book at that time? ? 

Was it written up at that time ? 

Well, itis kept in the clerk’s office. It is verv seldom used, 
vritten up at intervals, as the clerk has time and oppor- 


State why the first ordinance that you have mentioned was not 

CP hook 

unt of its vacation I considered the book of ordinances 

properly contain ordtnanees living, and the ordinance 

een vacated there is merely a note of its passage and vaca- 

t show, please,on what page of the ordinance book this 
uu speak of is contained. 


I68 of the book of ordinances 
x ' ‘i | j ] ) 
ir. | Ve offer in evidence the following portion of the or- 


page 168, which reads as follows 


‘49°? 


for vacation of Adams avenue, in Gormley’s Addition 
| SS] posted { tober # ISS] ; repealed 
i, ISS2. In volume 3. Minutes. page i. 


7 


counsei for at rendatnt because there IS lho ordinance 


’ 
' 


MOK Willett) Is proposed LO be offered, and if is Lhnere- 


an Charter oO} the village Ol (;leneoe provides 

eC Kept in which all ordinances shall be reeorded 

ind such book shall be used in evidence ; and, as it Is 

evidence as a portion of this ordinance book, number 3 

inces 1s notin the book; therefore it is incompetent for 

tn except to show ordinances. Objection overruled. Excep- 
. bel nmaal q . 

VM | the next ordinance or resolution in regard to the 

ntroversy shown on the exhibits’ 


’ r 
trite te) tiie \ rere ()T) (yt i*s ria streets ana parts ol 
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A. It never took effect. The proceedings necessary to make it an 
ordinance were never completed. It was vacated before such pro- 
ceedings took place. 

(). Before the posting ? 

A. Before the posting; yes, sir. 

(. Will you please state what is mentioned in your ordinance 
book in regard to this ordinance last mentioned ? 


264 Objected to by counsel for defendant because there is no 
ordinance recorded in the book which 1s proposed to be offered, 
and it is therefore incompetent. 
Objection overruled. Exception by counsel for defendant 


A. I will read just as it is here: “An ordinance for the vacation 
of certain streets and parts of streets in Gormley’s Addition to Glen- 
coe, passed January 3, 1882; not posted; annulled January 24, 1882; 
annulled by ordinance passed February 7, 1882.” 

Q. This annulling ordinance passed February 7, 1882” 

A. Yes, sir. 

Mr. Pore: We offer the record of this ordinance in evidence as 
shown on the ordinance book. : 

Objected to by counsel for defendant for same reason as above 


You will please turn to the next ordinance or resolution in re- 
gard to the matters in controversy, ‘ Day Exhibit C.” 


Direct examination of Jonn L. Day continued : 


You will please turn to the next ordinance or resolution in re- 
gard to the matters in controversy, Day Exhibit C, and state 
whether there is any mention upon the book of ordinances of the 
village of Glencoe kept by you of any proceedings purporting to be 
shown on Day Exhibit C. 

A. No, sir; there is not. 

Q. W hy? 

A. There were no proceedings in the council in the nature of an 
ordinance. 

@. Will you please turn to Day I xhibit D and state whether there 
appears upon the book of ordinances of the village of Glencoe kept by 
you any reference to any of the proceedings purporting to be shown 
on Day Exhibit D? 

A. No, sir. 

Q. Why not? 

A. It was not considered in the uature of an ordinance, and at a 

subsequent meeting there was an ordinance passed which 
265 rendered any proceedings taken at this meeting unnecessary— 

a regular ordinance to vacate the ordinances previously 
passed. 

Q. Then what “pe appear upon the book of ordinances of the 
vill: ALe of Gleneoe relative to ali ordinance or proceedings Mieh- 
tioned on any of ne exhibits—Day Exhibits A, B, C, D, or E” 

rs There ap pears on the book of ordinances a reference to thi 
ordinance passed February 7, 1882—Day Iexhibit L—vacating all 
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which vaeated or attempted fo 
(sori Vs Addition to Gileneoe 


YOU nHeah annulling f 
rd vacating changed to annulling 


ipon the ordinance book, as I under- 


reference to vacating any street 
shown or purporting to be shown, 
Deen questioned about, are those 
and Upon pape id he headed 


} 


* | . a? ‘ 
weation OF Adams avenue 


ared the xliibits. to whit. exhibits 


ecorad. of proceedings Ol the councl! 


khiibits as the exhivits referred Lo— 


OSLance —that Is, they are true COP les 


" . ‘ 
lh as “and in place of, et, 


| xhibitsays,“Absent—C. Dennis 
Lbpsent,. © Dennis and Fehd.” Ct) 
SS] ICxtribit A. where the exhibit 


| Sherwood.” the record says. 


| 


rwood exhibit B, where the ex- 


r, Law, Sherwood, and the presi- 
lt letel ce Law. Sherwood, et the 
sibit, where the exhibit 
Law, and Sherwood,” the record 
L. rF Snerw od,” and Ol} the 
e words “to wit” should b 
l’resent—C. Dennis, 

Vresent—C 


¥ 


EE Psat 
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inclusive, and 26, page 3, lines 39 to 42, inclusive; page 4, lines 1 to 
00, inclusive. | 
Exhibit C is shown on volume 5 of Minutes, page 5, lines 1 to 9, 


inclusive, 13 to 21, inclusive, and lines 22, except the words 


267 “the clerk,” and lines 23 to 45. 

Exhibit Dis shown on volume 5 of Minutes, page 5, lines 
32 to oo, inclusive: page 6, line 6, except the words “ and respond- 
ent to roll-eall,” and lines 11 to 16, inclusive. 

Exhibit E is shown on volume 38 of Minutes, page 6, lines 20 to 
23, inclusive, and page 7, lines 7 to 23, inclusive. 

Mr. Porr: We offer the records of the meeting of the council 
just indicated by the witness in evidence. Copies of the same are 
hereto attached, marked, respectively, Day Exhibits “A,” “ B,” “©,” 
“2. ana *s.” 


Q. Mr. Day, are there any other proceedings shown upon the 
records of the council of the village of Glencoe relative to the vaca- 
tion or rescinding of any ordinance for the vacation of any street 
or streets of Gormley’s Addition to Glencoe other than these that 
have been offered in testimony ? 

A. None by which any action was taken; there is a record of 
motion put and lost that is not shown on the exhibit, but noth- 
ing that would be considered as pertinent matter to the question 
at all. 

@. Will you please indicate upon the records the matter you have 
just referred to as being omitted ? 

A. “ Councilman Sherwood presented a resolution for the repeal of 
ordinance for vacation of streets, passed January 35, 1882. After 
some discussion same was, with consent of second, withdrawn.” 

(. Where is this entry that you have mentioned ? 

A. Page 6, volume, 3 of Minutes. | 

©. Have vou now produced and shown everything that Is ex- 
hibited upon the records of the council relative to the vacating of 
any street or streets in Gormley’s Addition to the village of Glencoe ? 

A: Everything in relation to these two ordinances. ‘There was, 
after the date of these meetings that we have been referring to, 

proceedings in relation to the carrying on of the suit that 


268 was brought on by Mr. Gormley ; that, of coure, would come 
under the head of your question, but not in the sense asked 
for 
(). What do you refer to? 


A. The action of the council employing counsel in the suit brought 
by Mr. Gormley against the clerk. 
(). Is that the proceeding a record of which is already introduced 
in evidence in the superior court of Cook county against you as clerk, 
asking for a writ of mandamus” 

A. Yes, sir. 

(J Were you present al the Jast election held for president and 

? 


a gett ne age ; ; ' ; : 
cCOmMmon counell of the Villave of Gleneoe. at the last election held 


\ Yes 31! 


me 


A 
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and counsel for defendant cannot, as I understand, drag in matters 
of controversy in other cases. Objection overruled. Exception by 
counsel for complainant. 


A. In making an answer to that question, if it please the court, 
I would like permission to explain in regard to the ordinance. I 
take it that the passage of an ordinance requires several things to 
be done, and when these things have been completed then it 
273 is the duty of the clerk to spread an ordinance upon the book 
of ordinances. In the case of this present ordinance—the 
ordinance in question on which Mr. Culver has questioned me—it 
merely received the vote of the council. That is the first and great 
step. The next thing was that within a given time it should be 
posted. After having been passed a given time it would then become 
a law—would be an ordinance, in fact, of the village of Glencoe, and 
should then, of course, be spread upon the book of ordinances. Long 
before that time this ordinance was wiped out of existence, and it 
was never, in consequence, put upon the book of ordinances. | 
cannot answer ves or no to a question involving such an explanation. 
(). Does the council post the ordinance? 


(Juestion objected to by counsel for complainant. The charter 
provides just who is to post it, and the question is not competent. 
Objection sustained. 

(). Then the council voted for the passage of this ordinance, did 
it not, on the 3d day of January, 1882? 

Question objected to because it has already been answered and 
because the record has already been offered in evidenee. 

The Master: The witness may state the date. 

A. On the 3d day of January. 

Mr. Cutver: Was there a vote in the affirmative of three-fourths 
of the members of the council of the village of Glencoe at that time? 

Question objected to because it involves a question of law as to 
what constitutes three-fourths of the vote. Question withdrawn by 
counsel for defendant Gormley. 

274 Q. On the 3d day of January, 1882, it passed the council 
of the village of Glencoe ? 

(Juestion objected to because the record is the best evidence and 
no oral evidence is admissable. 

Mr. Cutver: Find the records that show it and I will offer it in 
evidence 


A. T turn to the election returns of April 1, 1881. They show 

Objected to by counsel for complainant, as it 1s Improper cross- 
examination 

Mr. Cutver: I propose to show that the ordinance book is de- 
lective 

(bjected to as improper cross-examination. Objection overruled. 
exception by counsel for complainant. : 
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(its (sormiey s Addition to (rlencoe bri reconsidered ane iit} 


| nr ] ‘ 
‘ Pen CHET nvesa-—" Penis Pend, and Sherwoor hnoes—'t 


Pryrech ay i)’ COURSE to? comMplamant 


This meet ne of January 24, 1852, was what ts calle cd ct Sy Chal 
meeting The members ot} the counel were Summoned under 
t a by-law of the council by a printed form part of them were 


not present, and It Was claimed that they were not propert' 
erved With notice. and at a met LIne held verv shortiv afterward: 


iad , 
action that Was taken at this meeting of January 24 Was gone 
again in What they considered a legal and binding iorm ana 
manne) ‘This resolution was considered as not HaVvVINnge amounted 
anvthing. ang under the advice of the members o! thie council! | 
yisider it or take any notice of it further than a full record 
nm) the minutes of the meeting 
2. State whether or not you entered 1h this DOOK oO! ordinances al 
rdinanece purporting to have been passed on the 7th day of Iebru 
S82. which reads as tollows Be 1t ordained by the council of 
tne % lage of Glencoe that anv ana al ordinances heretofore passe cd 
DY EFS COUnC yucating any streets or parts oi streets in trwormievs 
addition 7 (rlencoe, or purporting so to do, are herevdy repealed, 
iit) : Le Streets and pal ts of streets shown 1n the first and OT10} 
nal recorded plat of said addition are hereby declared to be public 
street ljletecher moved to reter same to coinm e on streets and 
& nilevs. 1.08! Aves, | letehe Daves ( Dennis lehd sere 
SHerwood Sherwoor moved that th ordinane b adopt 
arried Vos ] Jes leha and sherwood (095 navs 
bl jetehe) 
(Juestion obrectea to by counsel for compialnant 
made the minute of it that I judged the action demanded 
' 


was not Spread i) tl lt Was ie ah ordinance 1tsel!l at th Lith} 
mort Mn Vvilie Dee] “predat Lo! Clit Hook Of ordinances nor any o} Line 
cy mineces referred tl Dut | Wrote the muinutes of it that | con 
’ ’ sy ft ’ } ] 7 if } } 
Kiered suliiecien ere relice tl 


mssauce OF the ordmMance 
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J C. Dennis here came in. 

C. Law read the following ordinance and moved its adop- 
tion—motion carried by following vote: Ayes, C. Dennis, Fletcher, 
Law, et Sherwood ; noes, none-—to wit : 


An ordinance for the vacation of certain streets and parts of streets 
in Gormley’s Addition to Glencoe. 


be it ordained by the council of the village of Glencoe— 

Section 1. That the following streets and parts of streets as 
out on a plat entitled Gormley’s Addition to Glencoe, being a sub- 
division QO! the >. W. i of section 7 and the W. : of the N. Ie. oft 
the N. W.4 of section 18, being all in township 42, range 13, in 
Cook county and State of Illinois, and filed for record in the re- 
corder’s oftice of Cook county and State of Illinois Mareh 11th, 1874. 
1h) Book 7 ot Plats, page 36 — 

|. Washington avenue between Grove street and Bluff street and 
Washington avenue between Valley street and Prairie street. 

2. Adams avenue between Valley street and Prairie street. 

Jefferson avenue. 

|. Madison avenue. 

5. Monroe avenue. 

6. Jackson avenue. 

7. Bluff street between Adams avenue and Jackson avenue. 

S.. Valley street between Adams avenue and Jackson avenue. 

4 Wood street between South avenue and Jackson avenue. 

10. Prairie street between South avenue and Jackson avenue— 
be, and the same is hereby, vacated. 

Section 2. That this ordinance shal! take effect and be in fore 


from and after its passage and posting ten days 


280 “Day Exnuipit C 


“GLENCOE, January 12, 1882 


7 ae « 


“Special meeting on call, signed by C.J. Fk. Dennis, Frank P. 


Law, & P. N. Sherwood, and the president, Hovey, for the purpose 
of taking such action as should be deemed advisable concerning the 
reconsideration of an ordinance for the vaeation of certain streets 
and parts of streets in Gormley’s Addition to Glencoe 
ts Present (" Dennis, Kehd, leteher. and the president, Hovey 
, ‘ 


4 } } - ] 4 
Dennis moved that the vote of tast mee 
in Gormlevy’s Addition to Glencoe be reconsidered. Carried. Aves 
= } +2 ‘ ¥) . 
(. Dennis. Fehd, ef the president: no, C. Fletche 
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r any statements prior to the 
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; | uy uunsel for defendant unless the conversation 1s 
to what happened during the meeting of the council of the a 


tf sie otnectiol Verruied; exception by counsel ior 
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A. I don’t just remember, but I know they hesitated quite awhile 
and thought it over and didn’t know what to do. 

Q. Do you refer to the common council when you say they hesi- 
tated ? 

A. The common council looked at one another and didn’t know 
what todo; they looked at one another; they thought Mr. Gormley’s 
word was good. 

Q. When did this hesitation take place, before the statement made 
by Mr. Gormley or afterwards ? 

A. After the statement was made; that isas near as I can remem- 
ber. 

(. But finally the ordinance was passed ” 
A. Yes, sir. 


Cross-examination by Mr. CULVER: 


Q. How do you know there was any ordinance passed, as you have 
said ? 
A. What do you mean ? 
(J. I mean just what I say. How do you know that there was any 
| ordinance passed, as you have said ? | 
A. Because I was there. 
(). What was the ordinance for ? 
A. Well, it was just for what I said—vacating the streets. 
What streets ? 
What streets? I didn’t bother my head enough to remember 
what names, and I didn’t make a list of them. 
(. Can you remember of one of them ? 
A. I guess so. 


Q). 
A. 


for any 


. Give it? 


Adams. 
Adams what ? 
Adams street. 
Where is it? 

A. In Glencoe. 


286 Q. Whereabouts in Glencoe is Adams street ? 
A. It isin Gormley’s Addition, of course. 
Q. Do you know whether it is in Gormley’s Addition or not ? 
A. I think it is there; I don’t know the name. 
Q. Which way does it run ? 
A. I don’t know. 
@. North, south, east, or west ? | 
A. I don’t know. : 
Q. Did you see any paper handed to the council or to the clerk 


vacation of streets ? 

I saw the paper when it was read; yes, sir. 
Who read it ? 

I think Mr. Law. 

Francis P. Law ? 

Yes, sir. 

A member of the council ? 

Yes, sir. 
22—192 
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What was thre paper which he read: do you remem ber ? 
\. I remember they called it an ordinance. 
() This ordnance that was passed, wasn’t it ? 
Vos 
F. Dennis have anything to say about the passage 
that evening ” 
remember: I don’t think that Dennis had much 


you was present was when the ordinance was 
ng Adams avenue, was it? 

i good many others; I don’t remember the names. 
her have anything to say ? 
etehelr spoke there. 

ne say ? 


ll, he spoke as if it was a benefit to the village; I think he 
d the poor sidewalks there, but | am not sure. 


asked Mr. Gormley whether Mr. Culver owned any 
there, and then he asked him whether anybody else 
d property there or had anything to say about it. 
() About what ? 
A. About the property in that addition. 
(). Well, what did he say ? 
A. That is what Gormerly said. I told you twice, I told Mr. 


1} 
’ @ “* 
will you 


Pope once, and Iam asked by you a second time. Now ask me 


it. I want to know just what Hovey said, if 


\. I can’t tell you any different. Hovey asked Mr. Gormley 
whether Mr. Culver owned any property in there, and then asked 
whether anybody else owned any property or had anything to say 

Liners 

() Is that all that lovey said ? 

\. All that I remember; he might have said more, but these 

ords I remembe1 

(). Is your memory on this subject pretty good ? 

A. Yes, sir; it is 

() Why do you remember this and not what others said at the 

uncil meeting that night? 

\. Why do I remember this? Well, those two questions were 
Mr. Gormley and he answered them and said that he owned 

property, and a few days afterwards there was a fuss made 

eut it and things were looked over, and I remember on that ac- 

rmostiy 


‘hat property did Gormley say he owned, if he said anything 
of course, it is the addition—Gormley’s Addition, I should 


at owned ( rormiley’s Addition t 
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A. Well, he say- that he owned the property that these streets ran 
through. 

Q. Did Hovey ask him any question like this: Whether he 

(Gormley) owned the property through which these streets 
288 ran? Do you recollect that ? 
A. Did he own the property that the streets ran through ? 

Q. Yes. Did Hovey ask him any such question as that ? 

A. I don’t know that he just mentioned that property where the 
streets ran through, but anyway he asked him whether be owned 
the property or whether anybody else had anything to say. 

(). Do you remember whether Hovey asked Gormley whether he 
owned the streets or not ? 

A. I don’t think he did. I guess Hovey knows that 

Q. Mr. Schramm, I want you to answer the question, not what 
you thought or guessed, but just what you can remember. 

A. Well, what I was going to say is that Hovey knows that the 
village owned the streets. 

Mr. CutvErR: I move to strike the last part of that answer out. 
I didn’t ask what he thought, but what he knew—just the conversa- 
tion that occurred. 

Mr. Pope: The answer is explanatory and I think should go in. 

The Master: The answer may stand for what it is worth. 

Mr. Cutver: Have you talked this matter over with anybody be- 
fore coming to this explanation ? 


A. Well, I have spoken to a good many people about this thing; 
yes, sir. 
. Have you talked with Dr. Nutt about it ? 
A. Yes, sir. 
). How many times have you talked it over with him ? 
A. Well, I don’t know how many times. 
. Several times, have you not ? 
. Dr. Nutt speaks a good deal to me about business going on In 
Glencoe. 
Q. Did he tell you what to swear to? 
A. I know what to swear to without anybody telling me. 
A. He isa member of the council, isn’t he? 
A. Dr. Nutt is a member of the council, of course. 
289 QQ. Have you talked this matter over with Hovey since the 
commencement of this suit ? 
A. No, sir; nor any other time; I never did. 
Q. Do you remember any other ordinance that was passed that 
night, January 3d, 1882” 
A. No, sir. 
(). Do you remember any other business that occurred that even- 
ing in the council ? 
A. No, sir. 
(). Do you remember about Hovey talking about anything else 
except this ordinance ? 
A. Well, of course there were other things talked about, but I 
don’t remember what they are. 
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i This is the only thing that you remem ber. 


\ yY es, SII the only thing that remem ber. 
(1). You don’t own any property, do you, in Gormley’s Addition or 


J 
: . : | ? : a : ’ 
< J | 


a». * , | . . . : ‘) 
‘J rou have no Special interest in it 
| YO, Sil 


(). Have you been told what IHlovey swore to in this case? 
\. No, si [ never heard what anybody swore to 


() In th Chase 
Yes, sir: in this case Do vou think | would come here and 
e way other people did, whether it was right or wrong”? 


y ’ } , 
Redirect examination by Mr. Pore 


(1) Mr. Schramm, do you remember of having any conversation 
he passage of this ordinance vacating certain § streets 
rormiley’s Addition shortl after the meeting of the counell ? 


; 


() With whom did you have such conversation 


! 41," 
, ‘+ 
1 bvr. WU 
& ; ’ 
) And where 
’ \f i = Ffpcprrye 


i, LOW lid invthineg that was said by Dr Nutt af that time 
iuse you to distinetly remember the fact, or rather cause you 


mat was said at the time of the pass- 


] 
y | 


Now, why do you more distinctly remember the facts and the 

ersation in regard to the passage of this ordinance rather than 
at evening ? 

\\ hat evening when I was in the meeting when Mr. Gorm- 

| | thought that people were saying 


ne that Crormic ii lost all his land, and here he Wis 


Now, | thought it was pretty good for Gormley, and 

ir. Nutt and | i spoken together | told him that even- 
: nd,and he said no, that he didn’t 

people that owned lots in there. That is why I re- 

words that were said that night by Mr. Hovey and 


(). You spoke of a good deal of talk taking place immediately 
! f{ this ordinance that has been mentioned vacat- 
treets in (rormieys Addition to Gleneoe. Did those 

LMIKS thal LOOK o ice immediately after the 

nor influence in caus- 
ts of the evening 


was called caused int 
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{). ‘To reconsider this ordinance of vacation ? 

A. Yes, sir. 

Q. In the conversation with Dr. Nutt and in subsequent talk in 
the village in regard to the passage of this ordinance of vacation 
was or was there not any indignation shown at the passage of any 
such ordinance ? 

Question objected to by counsel for defendant; question with- 
drawn by counsel for complainant. 

FRED. SCHRAMM. 


Subscribed and sworn to before me. 
JOHN I. BENNETT, Master. 


291 JOHN J. WESTERFIELD, a witness called on behalf of com- 
plainant, duly sworn, examined in chief by Mr. Pore, testifies : 


Q. Where do you reside? 

A. Wilmette, Cook county. 

(). What is your business? 

A. Surveyor. 

(. How long have you been a surveyor? 

A. Over twenty years. 

(. And where? 

A. In that part of the country ; part of the time as deputy county 
surveyor. 

Q. Are you familiar with the property known as Gormiey’s Ad- 

dition to Glencoe, Cook county, Illinois? 
A. Yes, sir; Iam somewhat familiar with it. 

. Have you ever made a survey of that property ? 

A. Yes, sir. 

@. When? : 

A. On or about the 25th of November, 1884; not an entire sur- 
vey of the property. 

(. Did you ever make any survey of a portion of that property 
or the whole of it, with reference to locating the house of Mr. Gorm- 
ley ? 

A. Yes, sir; that is the survey I had reference to? 

(Q. The dwelling and out-house buildings ? 

A. Yes, sir. 

(). Do you know who occupied that building? 

A. The dwelling-house was occupied by Mr. Gormley. 

A. One of the defendant- to this case? 

A. Yes, sir. | 

(). Where did you find the dwelling-house located ” 

A. I found the dwelling-house located in the centre of Adams 
avenue, perhaps about 300 feet west of the east line of Gormley’s 
subdivision. 

(). Did you make a plat showing such survey as made by you‘ 

A. Yes, sir. 

(). Please look at the document which I show you and state what 
1U Is. 


, 
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Live plat which I made. 

ing the results of such survey? . 

rect representation of it. I will say that I 

the ground covered, represented by this 

it | compiled from the county records, and it 1s 
of the plat as found on the records. 


ok county, Illinois ? 
please state what part of the subdivision you sur- 


of blocks 8 and 9, and Adams avenue, lying 

to locate Mr. Gormley’s dwelling and out- 
correct re presentation of that part. 

esentation of the situation of the out- 


+) 


out-buildings 


lat in evidence 
defendant Gormley, as it Is not a cor- 


the recorded plat. 
Adams avenue is situated 


ast of the house, on Culver’s 
entre of the section, as shown 
tsto find Adams avenue street. 
irked on the plat of Gormley’s 


ind five-tenths, and 


Wolcott that 


indication Ol} 


a 
, 
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A. I don’t think I remember to have found any; there might 
have been some. 


Mr. Cutver: Then I object to the introduction of this asa copy 
of the plat for this reason: The original plat itself was introduced 
before Mr. Bishop, and it is Mr. Bishop’s business to furnish the 
copy, and not an outsider. 

Mr. Pore: Mr. Bishop did furnish a copy, and it is in evidence. 
This embodies simply the results of the survey. 


7 §) 


Mr. Cutver: Did you find any corner-stone for section 7 ‘ 

A. The ground was frozen that morning and I did not find it 
then, but Lam familiar with the ground, and I took the fences and 
lots and what I knew of the location of the street and measured 
south and found that Washington-avenue turnpike and the stake 
in the centre of it. 

(. Did you find any Adams-avenue turnpike in Gormley’s Ad- 
dition to Glencoe? 

4 A. Not except the west part of it. 

(. Are you sure of that as you are of anything else you have 
sworn to? 

A. No, sir; I saw the turnpike bevond. I had no business 
294 ~=with that, but I saw beyond the turnpike; it was down the 

hill. I plainly saw the centre of the street east, and know 
from my acquaintance with the village of Glencoe that the streets 
are identical. . 

©. How do you know it? 

A. As:a matter of record.' The plats show the whole subdivis- 
10n. 

Q. Is there any grading where you found this house ? 

A. No, sir; none in the immediate neighborhood. I am_ not 
f aware that there is any grading in any part of Gormley’s Addition, 
except the west end of Adams street seems to have been graded 
a Ways. 

Q. Are the plats of Gormley’s Addition to Glencoe and Culver 
and Johnson’s Addition to Glencoe identical ? 

A. No. 

Q. Does the fact that there are streets graded in Culver and 
Johnson’s Addition make streets in Gormley’s Addition to Glencoe? 

A. No, sir. 

Q. Then you lidn’t find any streets in Gormley’s Addition to 
Glencoe graded east of the addition, did you ? 

A. No, sir. East of the addition? 

(. Yes; east of the addition. 

A. I couldn't find streets in Gormley’s Addition and east of the 
addition very well, but I found streets east of the addition in an- 
other addition joining it, and I knew them to be identical and con- 
tinuous through both. 

©. How did you know? 

‘A. Lam acquainted with both plats. 

(). Well, there is not a figure on this plat, is there, which shows 
feet or rods ? 


CORNING CLARK 


RED 
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ige of this court, and his opinion 
' ‘ nad 1; Cae ‘ . - 
| ounsel for defendant Gormly. 
yy eordsanad roL a COpPYy of the plat 
rete nd on that basis made a sur- 
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mn aboutin the centre of the street 
| f the section ? 
lieated by a stone buried in the 
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the ground was frozen,and | 
mn pretty well acquainted with 
mn elore of that centre? 
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(Q). Are you or are you not positive that in making this survey 
vs located the stone in the place in which it is? 
I couldn’t have been more than one or two feet out of the way: 
South avenue running east and west is a traveled road. 
(). Hlad you before “ascertained where that store w as, so far as the 
road east and west was concerned ? 
A. I had. 
, (). How far did you survey the streets, alleys, and lots of Gorm- 
ley’s Addition ? 
~« A. Only far enough to get the location of the house and out- 
buildings. 
(). How far was that ? 
A. I measured down to the centre of Adams avenue. 
(). From where? | 
A. From the centre of the section, and then west to a point be- 
yond the out-buildings, keeping in the centre of the street as near 
s I could. 
(). You will please explain the figures in red ink upon the plat 
which has been produced. 
297 A. The figure 7, at the northeast corner of the plat, indi- 
cates the centre of the section. 
Q. What do the figures 305 indicate ? 
The distance of the house west of the centre of Grove street. 
What do the figures immediately northwest of the figures 505 
indicate namely, the figures 20 by 48? 
7 Ff A. That is the size of the house—I think the size of the house 
with the addition to it. 
Q. What do the figures 28 by 40,shown on this plat immediately 
west of the figures 20 by 48, mean ? 
A. The size of the ell- shaped carriage house or implement shop— 
I don’t know which to call it; it is the workshop. The figures 19 
by 20 indicate the size of the shop. 
(. What does the figure 7, close up to the well, mean ? 
The figure 7 in this case doesn’t mean anything. Iwas going 
to make marginal notes to show what the well was, but afterwards 
wrote it out. 
Q. What do the figures 26 by 30 immediately underneath the 
word “barn,” mean ? 
The size of the barn. 
Q. What do the figures 50 x 40, immediately under the word 
. . — mean ? 
- . That is the size of the barn. 
n What do the figures 8 by 14, next to the cornerib, mean ? 
The size of the corn-crib. 
o What do the figures 40, immediately runene the shop and 
the ecarriage-house, mean ? 
A. The distance between the two buildings. 


(J). That is, between the carriage-house and the shop ? 
A. Yes, sir. 

(). Are you familiar with the making of plats? 

| A. Well, | have made a good many. 
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A. Yes, sir. 

(). How often? 

A. i couldn’t say, but I made a survey of a number of subdivis- 
ions of Glencoe. 

Q. Are you familiar with the landmarks? 

A. Yes, sir. | 

(). And the surveyors’ marks? 

A. Yes, sir. | 

(. Could there be any doubt about your finding the location of 
the stone with which you started? 

A. I don’t think therecould. I didn’t find thestone. As I stated 
before, it was frozen under ground, but I knew where to look for it. 

Q. And you started from the place where you knew it to be? 

A. Yes, sir. 

(. Will you make this plat, which has been explained and which 
you have spoken about, a part of your testimony, as an exhibit to 
it,and mark it “Westerfield Exhibit A?” 


300 Objected to by counsel for defendant Gormley, 


A. Yes, sir. 


Cross-examination by Mr. CuLVER: 


Q. Did you make the original plat of Gormley’s Addition to Glen- 
coe? 

A. No, sir; that was made by Alexander Wolcott, county sur 
veyor. 

(. You were not with him when he made it either, were you ? 

A. No, sir. 

Q. How do you know that you ran south to Adams avenue, in 
Gormley’s Addition to Glencoe ”? 

A. I measured the required distance as shown on the copy I had 
from the records. 

(J. Does the copy from the records show anything except figures ? 

A. No, sir. 

©. No word feet used ” 

A. I find on examination of the record in recorder’s office that 
no word feet is used in any of the plat of Gormley’s Addition to 
Glencoe ; it does not appear in the whole plat. 

Q. Then, when you say you ran south from the middle of section 
7 to the centre of Adams avenue, in Gormley’s Addition to Glencoe, 
you assumed that the figures meant feet ? 

A. I did. 

(. Was that ground which you assumed to be Adams avenue, in 
Gormley’s Addition to Glencoe, fenced up near there ? 

a 

(). ‘Lhere was a fence around the east side of it? 

A. Yes, sir; on the west side of Grove street, all along. 

(). This piece of land that you call Adams avenue and where the 
house is situated is not graded, is it? 

A. No. 
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(). Plats . subdivisions of Cook county * 
A. Yes 
Q. ‘ioe many years have you been engaged in the busi- ° 
208 ness of surveying and making plats, &c.? 


A. Twenty years. 
(). What is the ordinary practice in regard to making the feet 
upon plats? Is the word feet ordinarily used or not? 


(Question objected to by counsel for defendant Gormley as imma- 
terial and incompetent. Objection overruled. Exception by coun- 
sel for defendant Gormley. 


A. It is not customary to use the word feet; not once in a hun- 

dred times. I found upon examining the record 
(). Record of what? 
A - aps and plats in the recorder’s office. I found maps recorded 
there, by almost every surveyor practicing here, without the word 
feet, and in fact the only maps with the word feet in that I found 
were the maps made by myself. | 

(). You spoke of the recorder’s office. What recorder’s office do 
you mean ? 

A. The recorder’s oftice of Cook county, Illinois. 

Q. When you examined the record in the recorder’s office of 
(Giormley’s Addition to Glencoe did you find thereon any figures 
upon the streets and upon the lots? 

A. There are figures indicating the width of the streets and the 
length and breadth of the lots. 

(). What would these figures ordinarily be understood in the pro- 
fession to mean—in the profession of surveying ? 


(Juestion objected to by counsel for defendant Gormley for the 
reason that the figures must show themselves, and the opinion of 
this witness cannot add to them or take from them or give a mean- 
ing to them. Objection overruled. Exception by counsel for de- 
fendant Gormley 


A. Those upon the margin of the lots made upon the streets 
would mean the width of the streets or size of the lots. There 
299 would be another figure in-the centre of the lots that would 
mean the number of the lots, and one in the centre of each 
block meaning the number of the block, not the number of the lots 
in feet, but the size in feet—that is, the figures upon the margin 
would mean the size in feet. 
(). What would the figures in the streets mean ? 
Objected to by counsel for defendant Gormley for the reason that 
the figures must show for themselves, and the opinion of this wit- 
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A. Yes, sir. 

Q. How often? 

A. i couldn’t say, but I made a survey of a number of subdivis- 
ions of Glencoe. 

@. Are you familiar with the landmarks’? 

A. Yes, sir. 

(. And the surveyors’ marks? 

A. Yes, sir. 

. Could there be any doubt about your finding the location of 
the stone with which you started ? 

A. I don’t think there could. I didn’t find thestone. As I stated 
before, it was frozen under ground, but I knew where to look for it. 

Q. And you started from the place where you knew it to be? 

A. Yes, sir. 

Q. Will you make this plat, which has been explained and which 
you have spoken about, a part of your testimony, as an exhibit to 
it,and mark it “Westerfield Exhibit A?” 


300 Objected to by counsel for defendant Gormley. 


A. Yes, sir. 


Cross-examination by Mr. CuLVER: 


Q. Did you make the original plat of Gormley’s Addition to Glen- 
coe? | 

A. No, sir; that was made by Alexander Wolcott, county sur 
veyor. 

(. You were not with him when he made it either, were you ? 

A. No, sir. | 

Q. How do you know that you ran south to Adams avenue, in 
Gormley’s Addition to Glencoe ? 

A. I measured the required distance as shown on the copy I had 
from the records. 

(). Does the copy from the records show anything except figures ? 

A. No, sir. i 

. No word feet used ? 

A. I find on examination of the record in recorder’s office that 
no word feet is used in any of the plat of Gormley’s Addition to 
Glencoe ; it does not appear in the whole plat. 

Q. Then, when you say you ran south from the middle of section 
7 to the centre of Adams avenue, in Gormley’s Addition to Glencoe, 
you assumed that the figures meant feet ? 

A. I did. 

(. Was that ground which you assumed to be Adams avenue, in 
Gormley’s Addition to Glencoe, fenced up near there ? 

A. No. 

(. There was a fence around the east side of it? 

A. Yes, sir; on the west side of Grove street, all along. 

Q. This piece of land that you call Adams avenue and where the 
house is situated is not graded, is it? | 
A. No. 
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(). Plats of subdivisions of Cook county ? 
A. Yes, sir 


(Q. How many years have you been engaged in the busi- ° 


258 -" of surveying and making plats, &c.? 
Twenty years. 
() What Is the ordinary practice in regard to making the feet 
upon plats? Is the word feet ordinarily used or not? 


Question objected to by counsel for defendant Gormley as imma- 
terial and incompetent. Objection overruled. E xception by coun- 
sel for defendant Gormley. 

A. It is not customary to use the word feet; not once in a hun- 
dred times. I found upon examining the record 

(). Record of what? 

A. Maps and plats inthe recorder’s office. I found maps recorded 
there, by almost every surveyor practicing here, without the word 
feet, and in fact the only maps with the word: feet in that I found 


were the maps made by myse lf. 


Q. You spoke of the recorder’s office. What recorder’s office do 


you mean ? 

A. The recorder’s office of Cook county, Illinois. 

(). When you examined the record in the recorder’s office of 
Gormley’s Addition to Glencoe did you find thereon any figures 
upon the streets and upon the lots? 

A. There are figures indicating the width of the streets and the 
length and breadth of the lots. 

Q. What would these figures ordinarily be understood in the pro- 
fession to mean—in the profession of surveying? 


(Juestion objected to by counsel for defendant Gormley for the 
reason that the figures must show themselves, and the opinion of 
this witness cannot add to them or take from them or give a mean- 
ing to them. Objection overruled. Exception by counsel for de- 
fendant Gormley. 


A. Those upon the margin of the lots made upon the streets 
would mean the width of the streets or size of the lots. There 
299 would be another figure in the centre of the lots that would 
meau the number of the lots, and one in the centre of each 
block meaning the number of the block, not the number of the lots 
in feet, but the size in feet—that 1S, the figures upon the margin 
would mean the size in feet. 
(). What would the figures in the streets mean ? 
see id to by counsel for defendant Gormley for the reason that 
the figures must show for themselves, and the opinion of this wit- 
ness cannot add to them or take from them or give a meaning to 
them. Objection overruled. Exception by counsel for defendant 
Gormley. 
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A. Yes, sir. 

Q. How often? 

A. i couldn’t say, but I made a survey of a number of subdivis- 
ions of Glencoe. 

Q. Are you familiar with the landmarks? 

A. Yes, sir. 
(. And the surveyors’ marks? 
A. Yes, sir. 

@. Could there be any doubt about your finding the location of 
the stone with which you started ? 

A. I don’t think there could. I[ didn’t find thestone. As I stated 
before, it was frozen under ground, but I knew where to look for it. 

Q. And you started from the place where you knew it to be? 

A. Yes, sir. 

Q. Will you make this plat, which has been explained and which 
you have spoken about, a part of your testimony, as an exhibit to 
it,and mark it “Westerfield Exhibit A?” 


300 Objected to by counsel for defendant Gormley. 


A. Yes, sir. 


Cross-examination by Mr. CULVER: 


Q. Did you make the original plat of Gormley’s Addition to Glen- 
coe? 

A. No, sir; that was made by Alexander Wolcott, county sur 
veyor. 

(. You were not with him when he made it either, were you ? 

A. No, sir. 

Q. How do you know that you ran south to Adams avenue, in 
Gormley’s Addition to Glencoe ? 

A. I measured the required distance as shown on the copy I had 
from the records. 

(. Does the copy from the records show anything except figures ? 

A. No, sir. 

@. No word feet used ” 

A. I find on examination of the record in recorder’s office that 
no word feet is used in any of the plat of Gormley’s Addition to 
Glencoe ; it does not appear in the whole plat. 

Q. Then, when you say you ran south from the middle of section 
7 to the centre of Adams avenue, in Gormley’s Addition to Glencoe, 
you assumed that the figures meant feet ” 

(). Was that ground which you assumed to be Adams avenue, in 
Gormley’s Addition to Glencoe, fenced up near there ? 

A. No. 

(). There was a fence around the east side of it? 

A. Yes, sir; on the west side of Grove street, all along. 

(J. This piece of land that you call Adams avenue and where the 
house is situated is not graded, is it? 


A. No. 
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Q. Nor any fencing ? 
A. No. 
(). It didn’t appear to have been used for a street, did it, so far as 
you could see? | 
301 A. No; there was a lane made—bars at the end of it and 
a laneway going in to Mr. Germley’s house and_ buildings, 
but no fence. 

(). That is, it wasn’t fenced on the north and south sides ? 

A. No, sir. 

Q. You admit that the heading to this paper which you have 
offered as Exhibit A is not a copy of the records ? 

A. The heading is not a copy of the records. I didn’t notice the 
heading when I examined the record. I knew it was a subdivision 
of the southwest quarier of section 7. It should be Gormley’s Addi- 
tion to Glencoe. 


Redirect examination by Mr. Pore: 


(). How far from the north line of Adams street is the residence 
and also the carriage house of Mr. Gormley indicaied on your plat ? 


Objected to by counsel for defendant Gormley for the reason that 
the witness does not know where Adams avenue is. Objection over- 
ruled. Exception by counsel for defendant Gormley. 


A. Ishould think about 25 feet. . 

(). Is it or is it not 25 feet ? 

A. The house is about 20 feet, but the carriage house extends 
further south, and is wideand comes nearly to the south side of the 
street. The house is about 20 feet and the carriage house 25 feet. 

Q. How far would the residence and the carriage house be from 
the south side of Adams street ? 


Objected to by counsel for defendant Gormley for same reason as 
above. Objection overruled. Exception by counsel for defendant 
Gormley. 

A. Well, the house doesn’t stand square with the world or square 
with the street. The southwest corner of it would be about 30 feet 

from: the south side of the street and the carriage house would 
502 be about 20 feet from the south side. It is in the form of 
ali ell, 


JOHN G. WESTERFIELD. 


Subseribed and sworn to before me— 
JOHN I. BENNETT, 
Master, &c. 


(Here follows diagram marked page 302a.) 


803 CHARLES I. BROWNE, a witness called on behalf of the com- 
plainant, being first duly sworn, examined in chief by Mr. 
Pork, testifies: 


(). Please give your full name. 
A. Charles E. Browne. 
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Q. Where do you reside ? 

A. Glencoe. 

Q. Cook county, Illinois ? 

A. Yes, sir. 

Q. What is your business ? 

A. Real estate. 

Q. How long have you been engaged in the real estate business ? 
A. About 20 years. 

Q. Where have you dealt in such property ? 

A. Principally in Evanston and Glencoe. 

Q. Are you officially connected with the government of the village 
of Glencoe ? : 

A. I am. 

QQ. In what way ? 

A. I am president of the council. 

Q. Of the present council ? 

A. Yes, sir. 

- Q. Will you please state what,in your opinion, is the value of 
blocks & 3, 4,5; lots numbers 3, 45 5,6, 7, 11,12,in block 6; blocks 8, 
9, 10, 11. 12, 13 o, 14, 15, 16, 17, 18, 19, 20, 21 , 22, 20, and 24, j In Gorm- 
ley’s Addition to Glencoe, Cook county, Hlinois ? 

A. Iam not very well acquainted with that part of the village. 
How much by the acre ? 

Q. Yes. 

A. Well, I should consider it worth, by the acre, from $75 to $100; 
$75 at the lowest. 

Q About how many acres are there, 1f you know ? 

A. I don’t know. 

Q. What was the valuation, the value per acre, of this property 
on March 31, 1884 ? 7 

A. I should say about the same. I wouldn’t see any difference 
particularly. 

Cross-examination by Mr. CuLvEeR: 
o04 (Q. When you stated that this property was worth from $75 
to $100 per acre you meant that it was worth that in 1884, did 
you? 

A. Yes, sir. 

CHARLES E. BROWNE. 


Subseribed and sworn to before me— 
JOHN I. BENNETT, 
Master, Ae. 


MiIcHAEL GORMLEY, one of the defendants in this case, recalled, 
examined on behalf of the complainant, testified as follows: 

Q. Mr. Gormley, how many acres are there in each of the blocks? 
About how many in the plat mentioned of the property in contro- 
versy ? 

A. I don’t know. 
Q. Can you not state how many ? 
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A. No, sir: I cannot. 

(). Why not? 

A. I never measured them. 

(). Can’t vou state approximately ? 

A. Well, except I might guess at it. I have no other means of 
elling. I never figured up one of them in my life. 

(). Ilow many acres were included in what was known as Gorm- 
ley’s Addition to Glencoe, or about how many ? 

A. Well, I couldn’t say that it wasn’t a full quarter-section. There 
wasn't a full 160 acres in it, but I don’t know how much it lacked, 
nor in that other piece. 

\) Culver and Jolnson’s ? 

A. Yes, sir. In section 18 there wasn’t a full 20. I don’t know 
exactly how much it lacked. It was a fractional, too. I couldn't 

| you, sir, because I don’t know. I never had it computed and 
ion t Know 

(). In the property in controversy is there as many as ten 
nmcres 

BOD A. In where‘ 

(). In the property in controversy, as many as ten acres? 


~~. 


4 


\. In the whole of them ? 

(). Yes, sir 

\. Yes, sir; there ought to be more. 

(). Mr. Gormley, how much of the lots and blocks in Gormley’s 


\ddition to Glencoe did you own at the time of the alleged passage 
f the ordinance of January 5, 1582? 

\. | don’t know. 

(). Not ineluding the property in controversy, how many of the 
ind blocks in Gorinley’s Addition to Glencoe did you own at 
time of the alleged passage of the ordinance of January 5d, 


Objected to by counsel for defendant Gormley on the ground that 
immaterial. Objection overruled. Exception by counsel for 
lant Gormley ! 


Well, sir, I must state right here that I cannot tell that, be- 
| think that in these foreclosure proceedings that there was 
val steps taken which deprived me of my right to that place. 

(). Did you not state to Judge Gary, in the trial of the mandamus 
) the superior court of Cook county, Illinois, commenced by 
gainst John L. Day, that you only owned the streets or claimed 

yn the streets sought to be vacated ‘4 
| don’t know as I[ did 
Will you swear that you did not? 
| won't admit that I-—— 

(). Now, is it a fact, Mr. Gormley, that at the date of the ordinance 

lary Sd, 1852, you had either mortgaged or conveyed—not 

x to the property in controversy—that you had mortgaged 

| the balance of Gormley’s Addition to Glencoe ? 

\. Yes: I believe it 1s a fact. 
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Q. Isn’t it a fact that all of the property that you had mort- 
gaged in Gormley’s Addition to Glencoe at the time of the 
alleged passage of the ordinance of January 3d, 1882, had 
been foreclosed by proceedings either in court or by power of sale? 

A. I don’t know. | 

Q. Had there not been alleged foreclosyres and had not the 
trustees or mortgagees conveyed such property under such fore- 
closure or power of sale? 


JUG 


Objected to by counsel for defendant Gormley on the ground that 
the records are the best evidence. 


A. I don’t know that of my own knowledge; I never was at any 
foreclosure, and never had any notice of foreclosure. 

(J. What property, Mr. Gormley, in Gormley’s Addition to Glen- 
coe did you claim to be the owner of at the time of the alleged 
passage of the ordinance of January 3d, 1882? 


(Juestion objected to by counsel for defendant Gormley because 
the question is not definite as to whom he made any claim. 


A. I don’t know. 

Q. Can you mention any property in Gormley’s Addition to Glen- 
coe that you had not mortgaged or sold and conveved at the date of 
the alleged passage of the ordinance of January od, 1882” 

A. I don’t know that I ean. 

(). Can you mention any property which you had not mortgaged 
or sold at the time of the alleged passage—that is, lots and blocks 
in Gormley’s Addition to Glencoe—that you had not mortgaged or 
sold at the date of the alleged passage of the ordinance of October 
4, 1881, purporting to vacate Adams avenue between Grove street 
and Bluff street, in Gormley’s Addition to Glencoe ? 

A. No, sir; I cannot. 

Q. Can you mention any of the lots or blocks in Gormley’s Addi- 

tion to Glencoe which you had mortgaged and which had 
307 not been foreclosed, either by proceedings in court or by sales 
under powers of sale in trust deeds, at the dates of the alleged 
passage of the ordinance purporting to vacate Adams avenue be- 
tween Grove street and Bluff street, to Gormley’s Addition to Glen- 
eoe, and the ordinance of January 3d, 1882, purporting to vacate 


certain streets in Gormley’s Addition to Gleneoe ? 


A. No; J cannot. 

Q. Did you or did you not, on the 6th day of March, 1874, appear 
before J. Charles Haines, a Justice of the peace in Cook county, I]li- 
nois, and acknowledge the plat of Gormley’s Addition to Glencoe 
which has been offered in evidence in this case ? 

A. I appeared there some time, but when you put that question to 
me before I had a plat here and the map, and | presume it is rightly 
answered, but I am not positive about the date now. 

(). You did appear, did you not, at the date which the plat states 
you appeared ? 

A. Yes, sir. 
(. Before Mr. Haines and acknowledged the plat? 
A. Yes, sir. 


‘ 


af 
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Cross-examination by Mr. CULVER: 


1 r¢ ante blocks eyvye;:r staked off ? 


(Ohiected to by counsel for complainant iS Incompetent Cross- 

<amination. Objection overruled. Exception by counsel for com- 
\ No. sir: thev never were staked off. 

\) Wi re any lots ever staked off ? 


(Obiected to bi eounsel for complainant for Same reason as above. 


iyvert bled exception 


| Thal One 


(>) Any corners ever set to that subdivision ? 
(bjected to — same reason ; exception. 


o, sir; never, nor any line ever run there of any kind. 


(). Any streets built on this ground ? 


to as being incompetent and for the reasou the sole. 


e of this witness being examined was simply to establish that 
roperty in controversy exceeded the value of $500. Objection 
ed. Exception by counsel for defendant Gormley. 


| offer in evidence a certified copy of the patent of the 
ed States of America, dated the 10th day of March, 1843, to 
reus Gormley, of Cook county, Illinois, of the southwest quarter 
tion 7, in fractional township 42 north, of range 13 east, in the 
trict of lands subject to sale at Chicago, Illinois, containing 156 
ind thirty-nine hundredthsof an acre, and mark it “ Exhibit 1.” 


(ibjected to by counsel for defendant Gormley. 


Mr. Pope: I offer in evidence an act to incorporate the village of 
encoe, in foree March 29, 1869, contained in the Private Laws of 
State of Illinois of 1869, volume 3, pages 744 to 768, and mark 
exhibit 2.” | 
| offer in evidence a certified copy of what purports to be a vaca- 

ordinance of Adams avenue between Grove street and Bluff 
eet, in Gormley’s Addition to Glencoe, and mark it “ Exhibit 3.” 
| also offer in evidence a document which purports to contain a 
rd otf proceedings of January 3, 1882, a certified copy of the 


record of proceedings of the village of Glencoe, marked “ Exhibit 4.” 


; 


| also offer in evidence what purports to bea certified copy of the 


weation ordinance vacating any and allordinances heretofore passed 


by thi counel| vacating any street or parts of streets In Gorm- 


4 ) ley s Addition to Gleneoe or purporting so to do. marked 


exhibit 5,” all being certified to by James W. Brockway, 
corder of Cook county, Illinois, Brockway’s signature and certificate 


eing certified to by John G. Rogers, chief justice of the circuit court 


Cook county, and Judge Rogers’ signature being certified to by 


’ 
ry Dest. clerk 


—_— SS 
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Mr. Cutver: I object to the admission on the ground that they 
are not properly certified to, and are incompetent and irrelevant. 


No other witness appearing, further taking of testimony adjourned. 


“ExnHuisit I.” 


o1370.  B. (4-205. ) nk. WwW. J8. © 
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DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WaAsHINGTON, D. C., November 17, 1884. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed copy of patent in favor of Marcus 
Gormley, founded on Chicago, Illinois, cash entry No. 8359, is a true 
and literal exemplification from the record in this office. 

In testimony whereof I have hereunto subscribed my 
[SEAL.] name and caused the seal of this office to be affixed, at the 
city of Washington, on the day and year above written. 
N. C. McFARLAND, 
(415-5.0000.) Commissioner of General Land Office. 


(4—430.) 
Certificate No. 8359. 


The United States of America to all to whom these presents shail 
come, Greeting: 


310 Whereas Marcus Gormley, of Cook county, Illinois, has de- 

posited in the General Land Office of the United States a cer- 
tificate of the register of the land office at Chicago, whereby it ap- 
pears that full payment has been made by the said Marcus Gormley, 
according to the provisions of the act of Congress of the 24th of 
April, 1820, entitled “An act making further provision for the sale 
of the public lands,” for the southwest quarter of section seven, in 
fractional township forty-two north of range thirteen east, in the 
district of lands subject to sale at Chicago, Illinois, containing one 
hundred and fifty-six acres and thirty-nine hundredths of an acre, 
according to the official plat of the survey of the said lands returned 
to the General Land Office by the surveyor general, which said tract 
has been purchased by the said Marcus Gormley : 

Now, know yethat the United States of America, in consideration 
of the premises and in conformity with the several acts of Congress 
in such case made and provided, have given and granted, and by 
these presents do give and grant, unto the said Marcus Gormley and 
to his heirs the said tract above described; to have and to hold the 
same, together with all the rights, privileges, immunities, and appur- 
tenances of wnatsoever nature thereunto belonging, unto the said 
Marcus Gormley and to his heirs and assigns forever. 

In testimony whereof I, John Tyler, President of the United 
States of America, have caused these letters to be made patent and 
the seal of the General Land Office to be hereunto affixed. 
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Given under my hand, at the city of Washington, the 
. tenth day of March, in the year of our Lord one thousand 
eight hundred and forty-three, and of the Independence 
of the United States the sixty-seventh. 
By the President : 
JOHN TYLER. 
By R. TYLER, Secretary. 
1] J. WILLIAMSON, 
Recorder of the General Land Office. 
Recorded vo). 17, page 202. 
(12923—2.000.) 


12 Fripay, Feb’y 13, 1885—1.30 p. m. 


Met pursuant to notice. 
Present: Chas. E. Pope, counsel for complainant; Morton Culver, 


counsel for defendants, and James IF. Dennis, a witness produced by 


nd upon the part of the complainant. 


James F. Dennis, a witness recalled on behalf of complainant, ex- 


.mined in chief by Mr. Porr, deposes and says as follows : 


(). Mr. Dennis, will vou please look at the paper marked Day Ex- 
bit F, being a ballot headed “ Village of Glenc le’s ticket,” 
tk, being a ballot headec illage of Glencoe, peoples ticket, 


ind state whether vou have ever seen ballots of that description ? 


(Juestion objected to by counsel for defendant Gormley as imma- 


PTOI 


A think so 

(). Where and when? 

\. At the village election in Glencoe. 

» At what election ? 

A. At the spring election 

(1). What vear 

A. ‘Two years ago—1554. 

(). Will you look at the list of persons who are mentioned here 

nder the heading “ For councilmen” and state whether you know 

} 
\ | know all of them », YOs, sir. 

(). Where did you see that ticket? 

At the polls 

(1). By whom was it used ? 

\. I don't know. I didn’t see that ticket itself, but I saw dupli- 
tickets the same as that. ‘The tickets were peddled there. 

(). Ilow many tickets were there at that time? | 

.. Two different tickets 

(). That is, two diilerent parties, you mean ? 


hat what is called the opposition ticket ? 


hat is the opposition ticket to the council that were 
at that election Lg 


ye» 


? 
4 
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Q. Will you state whether the gentlemen mentioned upon that 
ticket are either related to or are friends of Mr. Gormley, the defend- 
ant in this case ? 

Question objected to as immaterial and incompetent. 


The Master: The objections may be all taken down and will be 
considered afterwards. 


A. Henry Taylor is a brother-in-law of Mr. Gormley’s. 

Q. The defendant in this case? 

A. Yes, sir. : 

Q. Do you know whether the other parties mentioned in the ticket 
are friends of his? 

A. I don’t know as they are particular friends of his, excepting 
Mr. Culver; Mr. Wells might be. 

Q. Is Mr. Morton Culver there the attorney for Mr. Gormley in 
this case ? 

A. Yes, sir. 

Q. Did you see the defendant, Mr. Gormley, present at the polls 
at the election in 1884? 

A. No, sir. 

Q. Was he present ? 


Question objected to by counsel for defendant Gormley because it 
does not state at what polls, and it is a fact that there were a good 
many polls in the State of Illinois. 


(. Was he present at that election ? 


The question is admitted subject to objection, the defendants hav- 
ing a right to urge the objection before the master hereafter. 


A. He was not present at the Clencoe polls. I didn’t see him, at 
least. 

(. Where was he? 

A. I saw him at Winnetka—that is, the township—election. We 
vote two polls spring election, village and township. 

@. Were any of the candidates mentioned upon this ticket 
014 voted for or candidates at the election held at Winnetka” 
: A. No, sir; not that I know of. 

. Was that the town election ? 

A. The town election I am notsure, but Henry Taylor was running 
on the town ticket for commissioner, or something; I am not cer- 
tain what it was. 

Q. Mr. Dennis, why did the council of the village of Glencoe pass 
the ordinance or ordinances repealing any ordinance for the vaca- 
tion of any street or streets in Gormley’s Addition to Glencoe? 

Question objected to by counsel for defendant Gormley as incom- 
petent. 

The master states that he is of the opinion that the evidence would 
not be competent, but as the court may take a different view of it, 
and the master desires not to prevent the court from hearing the 
whole case, the testimony may be admitted, at the same time stat- 
ing that his view of it would be that it was incompetent evidence. 


a 
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we discovered we had made a mistuke in 
We believed that the party should show his 
or abstracts signed by all the parties inter- 
ich had not been done. 


which 


» by counsel for defendant Gormley because 
st evidence and this man 1s not an expert. 
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9 strike out the answer of witness because 
irrelevant 


exception 
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and irrelevant. 


CLARK. 


[ now move to expunge the answer on the ground 
is reserved to be passed upon in the report of the 


have spoken in your testimony of certain statements made 
ley as to no one having any interest in the property ex- 
the streets passed which were 
ever discover whether such statements 


| e had passed the ordinance that night we knew 
rad bye Cll a mortgage foreclosed Ol) this property which 
to have the streets vacated in, and for the | that] 
il meet jg and reconsidered the motion. 
arties were interested in that property besides 


by counsel for defendants. 


of the ordinance did you discover 


1 


: ; ' 
io ; iI 


ryhe sy} wt 4 
ia ‘ata . 


a mort 


ion. and it 


counsel 


anything about the foreclosure 


nsel | cil] pass the rescinding ordingnce 
bruary, 1552, which has been introduced in evi- 


ddition to Glencoe, or purporting so to do* 


if Gormley because 
of any such thing, and because it 
) competent. 
for defendant 


as before 
Was it because of the discovery 
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of any fact or facts which you did not know at the time of the passage 
of the first ordinance? 

A. Certainly. 

Q. And which you did not know of at the time of the passing of 
the ordinance vacating any and all streets in Gormley’s Addition to 
Glencoe ? : 

Question objected to as incompetent, because it assumes that this 
witness is the counsel of the village of Glencoe and can make and 
unmake ordinances at his pleasure. Objection overruled. Excep- 
tion by counsel for defendants. 

A. Well, we passed this ordinance for the reason we discovered, 
as I stated before, that the ordinance was granted—the petition was 
granted—for the vacation of these streets under statements which 
we had reason to believe were not true. 

Q. 
\. 
2. 
A. 
Q. 
A. 


Statements by whom ? 

By Mr. Gormley. 

The defendant in this case ? 

Yes, sir. 

When were those statements made’? 

At the regular meeting. 

Before or after the passage of the ordinance vacating streets ? 
A. Before the passage. 

(). What effect, if any, did the statements made by the defendant 
Gormley that you have testified to, about nobody having any tn- 
terest in the land through which the streets passed excepting him- 
self, have upon the action of the council in passing ordinances 
vacating streets in Gormley’s Addition to Glencoe? 


( 


Question objected to by counsel for defendants because the wit- 
ness is not the council nor judge of the council. Objection over- 
ruled. Exception by counsel for defendants. 

O17 A. We should never have granted the petition if Mr. Gorm- 

ley had not stated to us that no one else was interested in the 
property but himself. That is why we asked him that question. If 
anybody else had been interested in the property we should have 
waited and got their permission first before granting it. 

(. You spoke about discovering the fact that the property through 
which these streets passed had been mortgaged. What members of 
the common council discovered this? 


A. After the ordinance was passed ? 
Q. Yes. 
A. Well, we knew of it the next day. 
(). Who knew of it? 
A. I knew it. 
(). Who else? 
A. And Frank Law. 
(). Who else? 
A. Dr. Nutt. He was not a member of the council, though. 
(). Who else of the council discovered it? 


A 


. The clerk. 


| 
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, competent 
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Q. The ordinance for vacating streets in Gormley’s Addition to 
Glencoe ? 
A. Yes, sir. 
Q. You were elected at the spring election of 1884 to the 
319 council of the village of Glencoe, were you not ? 
A. Yes, sir. 
. Were you an enemy of Mr. Gormley’s ? 


| - A. Not that I know of. 
. (). Are you now? 
= A. Not that I know of. 


Q. Are you friendly with him ? 

A. Everything excepting probably we don’t agree in_ politics 
always. 

. You are a Democrat and he is a Republican ? 
A. Yes, sir. 
: QQ. Do you know whether Culver is a Republican or Democrat ? 

A. I believe he is a Democrat. 

Q. How about Henry Taylor? 

A. He wasa Democrat until this last election, when I believe he 
turned Republican. 

Q. How about George Wells; what sort of a fellow is he? 

A. I cannot answer for him. 

Q. Is John Beck a Democrat or Republican ? 

A. A Republican. 
(). You all seem te be friendly except on politics ? 
A. In a village election we don’t take politics into consideration. 

Q. Don’t you know, as a fact, Mr. Dennis, that Mr. Gormley, on 
that election day, was running for town assessor ? 

A. Yes, he was. .The election of 1884 vou mean ? 

Q. Yes? 

A. Yes, sir. 
— Q. Did you ever hear anybody say that Mr. Gormley was at the 
Glencoe polls on that election day ? 

A. No, sir. 
(. And you didn’t see him there ? 
A. My testimony is that I did not see him at the Glencoe polls. 
(). You didn’t see him peddling tickets at the polls at Glencoe ? 
A. No, sir. 

(. This suit was started the same day as election, wasn’t it, or the 


ee a af a a SR gee 
’ 


f dav after? : 

ie A. I couldn’t answer as to that. 

- 320 (. When was the injunction served on you ? 

, A. The day before election, I believe; somewhere in that 
neighborhood—the day of the election. 


(. Don’t you know as a matter of fact, Mr. Dennis, that this suit 
was partly gotten up at the instigation of Dr. Nutt, of whom you 
, have spoken, for election purposes ? 

} A. I don’t know the ease to be such. ) 

| (). And that he made a mistake in getting it published by just 
, one day ? 

A. I never heard of it. 
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have your rights, both sides, before the court I will allow the proof 
to be taken subject to objection on the part of defendants’ counsel. 

Iyxception by counsel for defendants. 

A. Not at this election ; I didn’t hear anything. 
322 . @. Prior to the election ? 
A. Prior to this election, I did; yes, sir. 

(. How long prior to this election ? 

A. Overa year. You have the wrong election; both of you have 
the wrong election. 

(). What election do you refer to, where the conversation took 
place ? 

A. The election of the year before, the spring of 1885, when Mr. 
Gormley was a candidate himself. 

(). Do you remember what street or portions of streets was vacated 
at the passage of the first vacation ordinance you have mentioned ? 

A. What street? 

(2. Street or streets in Gormley’s Addition to Glencoe. 

A. I don’t know the name of the street ; no, sir. 

(. What statements did Mr. Gormley make at the time of the 
passage of the first vacation ordinance ? 

Counsel for defendants objects unless counsel for complainant fixes 
the time at which this ordinance was passed. 


The witness states: I misunderstood the question asked by Mr. 
Culver in my cross-examination. ‘The question I was answering was 
this: When theoriginal ordinance was passed, that wasin 1582. ‘The 
first ordinance, October, 1881, I know nothing about. I thought he 
asked me how long between the time the ordinance was _ passed 
granting this vacation of all these streets—how long before the next 
meeting that we reconsidered the motion. 


@. The ordinance of January 3d, 1882? 
A. Yes; that is the question [ was answering. I didn’t under- 
stand the question. The first meeting I knew nothing about. 
(). The ordinance of October, 1881, you know nothing about ? 
A. No, sir. 
Q. Well, Mr. Dennis, these representations made by Mr. 
323 Gormley were made at the time of the passage of the ordi- 
nance of January 3d, 1882; is that a fact ? 
A. Yes, sir 
(). And when you spoke of a week intervening between the passage 
of the two ordinances, you referred to the week or the time interven- 
ing between the passage of the ordinance of January 3d, 1882, and 
the special meeting of January 12, 1882? 
A. Yes, sir. 
JAMES F. DENNIS. 
Subseribed and sworn to before me— 
JOHN [. BENNETT, 
Master, &c. 


Adjourned. 
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SaturpDay, Feb’y 28, 1885—10.30 a. m. 
Parties again metin pursuance ol notice, and thereupon complain- 
counsel offered in evidence certified copies of precipe issued in 
ise of Michael Gormley against Jolin L. Day in the supreme 
irt of Illinois, northern grand division, asking that a writ of 
ror issue to the clerk of the appellate court, first district of Illinois, 
summons to the sheriff of Cook county commanding him to 
pmon the defendant, John L. Day,according to law; also a certi- 
| copy of the scire facias issued in pursuance of such precipe, di- 
rected to John L. Day, in the suit of Michael Gormley against John a 
L.. Day, with return thereon of the sheriff, Seth F. Hanchett, of the 
erviceon John L. Day,duly certified by theclerk of thesupreme court 
lilinois under seal of said court, and by John Schofield, presiding 
ef justice of the supreme court. 
The admission of which evidence is objected to by counsel for de- 
ndants on the ground of irrelevance. 
evidence admitted subject LO objection. 
24 I.xception by counsel for def. : 
The complainant now offers again in evidence certified copies | 
the ordinance vacating Adams avenue between Grove street and | 
sluff street, certified copy of documents purporting to be the records 


of the council of the village of Glencoe, 1882, and certified copy of | 


n ordinance vacating any and all street or parts of streets in Gorm- 

Addition to Glencoe, passed by the council of the village of Glen- 

e, passed February 7, 1882, with the additional certificates thereon 

Richard Prendergast, judge of the county court, and of M. W. 
tvan, clerk of the county court. 

The ordinance of February 7, 1882, vacating any and all streets 


, : e,° , ' ; i 
or parts of streets in Gormley’s Addition to Glencoe, objected to by h 


. 


uinsel for defendants, as it was not passed by the requisite number 


Evidence admitted subject to objection. 
Exception by counsel for defendants. ) 
Counsel for complainant now offers in evidence the deposition of { 
\lfred Corning Clark, taken in this case upon the notice attached, 
| deposition taken before Frederick N. Phinny. notary public 
leposition taken before Frederick N. Phinny, notary public, 


s * 


nd county of New York, on the 25d day of February, 1885. 


[ltl 


Morton Cutver, a witness called on behalf of the complainant, | 
being first duly sworn, and examined in chief by Mr. Pore, testifies. 

(). You are the attorney of Michael Gormley, present ? oo 

\. I at 


(). Were you the attorney of Michael Gormley in the mandamus 
roceedings commenced: by him in the superior court of Cook county 
he suit of Michael Gormley against John L. Day ? 
\. Yes | was 
(). Were you also his attorney in the appeal taken from the 
udgment in that case of Judge Gary, the said appeal being 
taken to the appellate court, first district of Illinois ? 
| cannot say whether I was the sole attorney or whether it was 
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(). Were you one of the attornies ? 

A. Yes, sir. 

(). Has any writ of error been taken from the judgment of the ap- 
pellate court in that case, such writ of error being taken to the su- 
preme court of Illinois ? 

A. Yes, sir; now pending in the supreme court of Illinois. 

(J. Is the precipe, a certified copy of which has been offered in 
evidence, a copy of the precipe filed by you, as the attorney of Michael 
Gormley, in the supreme court of the State of Illinois in that case’? 

A. I don’t know whether it is or not. 

(). Is it, to the best of your knowledge and belief ? 

A. I think it is. * 

Q.. You did file, did you not, a precipe in the supreme court of 
Illinois asking a writ of errror to issue to the appellate —, first district 
of Illinois, in the case of Michael Gormley against John L. Day, 
spoken of ? | 

A. I may have. 

(). In this case ? 

A. In this case. 

Q. That has been spoken of in the appellate court ? 

A. Yes; and I believe it is the same case. 


In the U.S. Cireuit Court for the Northern District of Ills. 
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326 Parties ap pear on this 4th day of August, A. D. 1885—Mor- 

ton Culver, sol’r on the part of defendant, and Charles B. Me- 
Coy,sol’ron the part of complainant—and thereupon the defendants 
produce before the master Francis B. Law as witness. 


Francis B. Law, being duly sworn, testifies as follows, to wit: 


@. What is your name, residence, and occupation ? 

A. Francis Bb. Law; Wilmette; occupation, none. 

Q. State if, in the month of January, 1882, you were a member 
of the council of the village of Glencoe, county of Cook, State of 
Ills. ? 

A. I was. 

Q. State if you were present at the council of the village of Glen- 
coe on that day, the 3d of January, 1882? 

A. I was. 

(). State if you remember of the passage of an ordinance on that 
day by the council of the village of Glencoe for the vacation of cer- 
tain streets in Gormley’s Addition to Glencoe ‘ 

A. Yes, sir. 

Q. State what occurred at that meeting prior to and up to the 
passage of thisordinance; what conversation was had in the council 
meeting by any of the members of the council and by Mr. Gormley 
with reference to this ordinance. State all you remember concern- 
ing it. 


MICHAEL GORMLEY VS. ALFRED CORNING CLARK. 


1. As I recollect. Mir Gormley handed me the ordinance to read 
| read it, and sumebody, som one of the council, moved its 


ssage, and it was seconded and almost immediately carried. ‘The 


then made a motion for adjournment. The meeting was 


(). Just immediately after the ordinance was read ? 
A. I don’t know whether the motion to adjourn was made 
immediate ly after or not I asked the question if anybody 
was interested in this ordinance or in this matter beside Gorm- 
| the answer was no 


). Who answered you’? 

\. I don’t know. I suppose it was either Mr. Gormley or Mr. 
s Who answered fit 

) Who answered you, did you say? 


[| think it was Mr. Dennis said that, but I can’t remember ex- 


) Was this Mr. Dennis a member of the council at that time? 


). Do you remember who was the president of the council. 
Augustus H. Hovey 
vhether any one else was interested in the passage of this ordi- 
e, or whether he owned the land over which these streets pro- 
| to be vacated ran, or whether he owned the land adjacent to 


+) 


. Do you remember Augustus H. Hovey asking Michael Gorm- 


streets proposed to be vacated 
‘ | don’t think any sueh question was asked, as I remember. 


(). Would you be likely to remember anything of that sort ? 


Me 
L. les, si 
ind are you positive that no such conversation occurred ? 
(juite positive: to the best of my belief, there was no such 
, 


Did you hear Mr. Gormley make any remarks in the council 


Did you hear him make any remarks to any of the members 


hie ineil in the meeting prior to the passage of the ordinance ? 
No, sir: Mr. Gormley sat next to me in the council meeting 
hat night, but I do not recollect any conversation in relation 
it ordinance. Mr. Gormley banded me the ordinance 
to land I read it 
(). No petition read, that you remember ? 


) Have vou heard the evidence given in this testimony now be- 


ister of Augustus H. Hovey and of Porter N. Sherwood 


: ley ~~, rey? } 
? 
; 
' bes y ; } } , . . : . | . . ~ Y » 
i\ceording to the best of your recollection, is the testimony 
thern about any conversation between Augustus Hovey 
\] frorinieyv trues 

i) ' As ’ slurrtno that . ‘1? rt on wotine ? 
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A. No; I recollect no such conversation. 

(). State whether you were present during the whole of the coun- 
cil meeting. 

A. I think I was; Iam not positive about that. I know I was 
there when it adjourned. 


Cross-examination by Mr. McCoy: 


Q. At the time of the voting for this ordinance you understood 
that Mr. Gormley owned property, did you not? 


(Objected to as immaterial and irrelevant.) 


A. Yes; I supposed he did. 

Q. Were you a member of the council at that time ? 
A. Yes. 

Q. How long were you a member of it? 
A. A year. 

Q. Only one year altogether ? 

A. Abouta year. 

(). How long did you reside at Glencoe? 
A, Seven years. 

Q. What is your age, Mr. Law ? 

A. 34. 

(Q). Are you a married man ? 

A. No. 

(). What business were you engaged tn at Glencoe? 

A. None. 

Q. Have vou ever been e.igaged in any business ? 
329 A. Yes, sir. 
@. What business? 

A. Real estate. 

Q. When did you cease to reside at Glencoe ? 

A. Since two years ago last spring. 

Q. Do you remember when Mr. Gormley came into that meeting ? 

A. No. 

Q. What time of day was the meeting ? 

A. In the evening, after supper; seven or eight o’clock—some- 
wheres along there. 

Q. You voted for the passage of this ordinance, did you not? 

A. Yes. 

Q. And you say that nothing was said about who owned the prop- 
erty prior to the time the ordinance was passed ? 

A. Yes. As I said in my direct testimony there, after that ordi- 
nance was read the question came up, Was anybody else inter- 
ested ? 

Q. Who asked the question ? 

A. I asked the question, and I was answered no. 

Q. Mr. Dennis said he answered the question. 

A. Mr. Gormley sat next to me on the seat. 

Q. So, then, somebody did say, in answer to your question, that 
no one else was interested. in the matter except Mr. Gormley ? 


A . Y CS. 
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(). Mr. Gormley was present at that time? 
\. He was 


e no contradiction of that statement? 
vot that I heard 
FRANCIS B. LAW. 
Subseribed and sworn to before me— 
JOHN I. BENNETT, 
Master, &c. 


dt there upon the defendants produced before the master CHRI - ~ 
x LeENMAN as witness, who, being duly sworn, testifies as fo!- 
wit 
_ ‘ 3 
i, \\ hat is vour name? ' 
A Christopher. Lehman. 
) Where do you live? 
\ ve near Mr. Gormley. in Glencoe 


lived there since 1545. 
[low long have you known Mr. Michael Gormley ? 
Well, I knew him since 1845. 
fow long have you known the land southwest quarter of section 
ip 42 N., of range 13 E., of the 3rd prin. meridian, in the 
f Gilencos county of Cook, State of Illinois ? 
\. | have known it since 1845 a 


Do you know whether that quarter section has been fenced or . > 


| 
Hlow long have you lived there ? 


| w it was fenced in 1857; in the spring of 1807. ; 


‘.y ] ) 
‘¥ j 

, 
t ’ ’ (| , 


1) ' | mean Michael Gormley 4 


(). Do you know whether thisland has been kept fenced up ever 


Te | f :, 
' ’ iS beg ij , at ‘ {ji ly} ever since. 

7. i i “ . ‘ 

+\ ate + 4 rs lt if rice (| up , 
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| Gormley keeps it fenced up. 
Do you know where Michael Gormley lives ? 
he live : there. 
llow long has he lived there’? 
not tell exactly. ; 
(). Tas h lived there eve since you first came there ? > 
Yes, sil all the time : 
(). Do you know whether Mr. Gormley is married or not? 
\\ | know when he was married, but not the year. He was 
| r time ago; over thirty years. 


if ’ ' 

; | | : ‘ 

¥ ir I is i] rood Pak V children 

i) | KNOW wlit thie r his « hildren live there On his property 
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Q. Are any of his children living with him vet? 
A. Yes, sir. 
@. Does his wife live with him yet? 


A. Yes. 


Q. Always lived with him ever since they were married ? 


A. Yes. 


Cross-examination: 


Q. Mr. Lehman, what is your name and residence ? 

A. Christopher L. Lehman ; Glencoe. 

Q. You supposed, Mr. Lehman, that Michael Gormley owned this 
one-quarter section ? 

A. That is what I think. 

Q. Do you know who paid the taxes on if for the last four or five 


years ? 


A. I do not know who paid the taxes; it is not my business to 
look up taxes. 


Thereupon the defendants produce before the master A. W. 
FLETCHER as witness, who, being duly sworn, testifies as follows, to 


wit : 


Dor Q. What is your name, residence, age, and occupation ? 
A. A. W. Fletcher; 40; livé at Highland Park, Lake Co., 
Ills. ; lumber and coal business. 
(). State whether in the month of January, 1882, vou were a mem- 
ber of the council of the village of Glencoe, county of Cook, State 


of Illinois. 


A. I was. 

(J. State whether you were present at the meeting of the council 
of the village of Glencoe held on the 3d of January, 1882, at which 
an ordinance was passed by the council for the vacation of certain 
streets in Gormley’s Addition to Glencoe. 

A. I was present. 

(. You may state, if you please, all that occurred at that council 
meeting with reference to the introduction and passage of this ordi- 
nance; state all conversation held relative thereto between Michael 
Gormley, any of the members, and the president of the council of 
the village of Glencoe. 

A. Mr. Gormley gave Mr. Law an ordinance, who read it and 
moved its adoption. 

(. In the council immediately ? 

A. Yes, sir; in the council immediately ; it was voted and passed. 

(). Have you heard read the testimony of Augustus H. Hovey and 
of Porter N. Sherwood and of Frederick Schramm that is here now 
before the master in this case with reference to remarks made by 
Augustus H. Hovey, the president of the council at that time, to 
Michael Gormley at that time? 

A. I have. 

Q. State whether from your own knowledge the statements made 
by Hovey or Sherwood or by Schramm with reference to any repre- 
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ide by Gormley at that meeting are true or not. 
A. They are not truce | 
() Were you present during the whole session of this 


‘thine of the sort had occurred—that is, representations 
‘,ormrieyvy or questions asked by Hovey —would you be 


lection clear on this point? e 

that these representations by Hovey, Schramm, 

Sherwood about any conversation between Hovey and Gormley 

meeting and prior to this passage of the ordinance 

At to that question Objection sust’d. 
r whether Francis B. Law, who has given his | 
here, was present during the whole of this council 
if 

Was Michael Gormley there during the whole of the council 
7 iT 


i] - ne } vs you known the land ‘. W. of Sec. i t’sh’p 4 4 
f 1S E., of 3rd prin. mer., in the village of Glen- ; 
Cook, State of I'linois, called Gormley’s Addition to 


() State, if you know, whether that land is now fenced; and, if 
t | been fenced and who fenced it. 

lon't know who fenced it; it was fenced when I first knew 
perty and the last I knew of it; within a year it was fenced. 
\ny streets running through the land—through the enclos- 


en 


(. Do you know whether there are any gateways in the 
to allow teams to go in and foot passengers to go in? 

(). Do you know how long Mr. Gormley has lived on this land? 
Not of my own knowledge, only since I first saw him in 1869. 


' } | i ¢) +4 } ; sige 2 
os ed there with his family, 


() In the same house that he lived in in 1869? 


() What is your name, residence, and occupation ? 


\. W. Fleteher: Highland Park: lumber and coal business. 


in business there ? 
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A. Yes. 
(. On your own account ? 
A. Yes. 


Q. How long were you a member of the council of the village of 
Glencoe ? 

A. I think for three terms. 

Q. During what years ? 

A. 1881-1882. I was a member those years, and perhaps before 


Q. Is your memory pretty good ? 

A. Tolerably good. 

Q. I wish you would remember the other year you were a mem- 
ber of that council. 

A. I could not say exactly. 

(. Have you a distinct recollection of what occurred at the coun- 
cil meeting on the 3d of eid ? 

A. Yes; pretty good. 

Q. Your memory is better on some points than on others ? 

A. When I have as much trouble as we had over this my memory 

is pretty good. 
335 @. You had trouble over this, then ? 
A. Yes. 

Q. When did you first learn there was trouble about it ? 

A. About three or four days after its passage. 

(). Do I understand you to state that no such things occurred as 
have been stated by Mr. Hovey, Mr. Sherwood, and Mr. Schramm, 
or simply that you do not remember of such conversation ? | 

A. There was no conversation had during the consideration of the 
ordinance. 

(. Was there at the meeting ? 

A. No; not until after the meeting. 

(). Was there after the meeting? 

A. Yes. 

Q. The conversation did take place after the meeting ”? 

A. Yes. 

(). Not as stated by them, but after the meeting. 

A. Yes. 

(. What was that conversation ? 

A. Mr. Hovey asked Mr. Gormley if Culver was interested in the 
affair of vacation. 

@. So that is all ? 

A. That is all Mr. Hovey asked him. 

(. Well, what was the rest of the conversation ? Was there any- 
thing said ‘about who owned this land in Gormley’s Addition ? 

A. Not that I heard. 

Q. There might have been something of that kind without your 
hearing it, during the meeting, might there not? 

A. Not during “the passage ‘of the ordinance. 

(). You voted for this ordinance, did you not ? 

A. Yes, sir. 

Q. Did you understand at the time you voted for the ordinance 
26—192 
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Michael Gormley owned property fronting on these streets 
ght to be vacated by that ordinance ? 


5t (Objected to as immaterial and irrelevant.) 
\. I don’t know of my own knowledge whether he did or not. 
() What was your understanding on that subject ? | 
Objected to as immaterial and utterly irrelevant.) ; 
\. The only understanding we had was to get rid of taking care | | 
- 


f they streets ‘ 
() What was your understanding about who owned the property 


roniing on these streets ” 


bjected to as immaterial and irrelevant.) 


A. I have no knowledge of my own and made no inquiries. 
Q. I wish you would answer the question that I have asked you 


hnree times now 
A. I don’t know that I understand: your question. 
(). What was your understanding of who owned this property 
mnting on these streets ? 


\. I supposed he owned it. 


). That Michael Gormley owned it? 
A. Yes 
(). From what do you form your supposition ? 
A. By living on it. 
(). By your living on it? mo 
A. No, sir 
(). Do you live on any of the land in that division ? 
A. No, sir 
(). You mean by the fact that Michael Gormley lived on the land ? 
A. Yes | 
(). Have you heard of Mr. Clarke having any interest in that land 
prior to the time you voted for that ordinance ? 
A: I did not. 
7 Q. You say you voted for that ordinance to get rid of. tak- 
ing care of the streets, as I understand you ? 
A. Yes 
(). Had the council any trouble in taking care of those streets 
r to that time? 
A. We had in other streets in the village. 
(). Had you in those streets in that subdivision ? 
A. No, sir ad 


(). Had you talked with Mr. Gormley of this ordinance prior to 
is passage on that evening ” 
| think I had, in July or August before. 
(). Did you know that the ordinance was to be presented on that 
¢, and was presented ” 


yen did you learn that fact ? 
\fter I got to the council chamber. 
o7 | 


;. , 
() From whom 


> 
\\ 
‘ | 
, , 
: 
. 
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A. From Mr. Law reading it. 
@. Had you not known of it before that? 
A. No, sir; I had talked about the vacation of the streets to other 
councilmen. 
Q. What other councilmen ? 
A. To Mr. Fahd. 
Q. Any one else? 
A. I might have. 
Q. Do you recollect of any one else ? 
A. [ think, to Mr. Dennis. 
Q. When did you talk to Mr. Fahd about that vacation ? 
A. During the summer. 
Was no statement made by Mr. Gormley during that meeting 
as to the fact that he owned those streets that were about to be 
vacated ? 
308 A. No, sir. 
(. Was there any argument or discussion on the subject of 
the passage of the ordinance? 
A. There was not. 
Q. Any remarks made by any one? 
A. No, sir. 
Q. Do you remember who moved the passage of the ordinance ? 
A. Mr. Law. 
. Do you remember that Mr. Francis b. Law was present during 
the whole of that meeting? 
A. I sat next to him. 
Q. You havea distinct recollection on that point, have you ? 
A. Pretty good. 
Q. Whom have you talked to recently about the testimony you 
were to give in this case? 
A. No one. 
. Who requested you to come here and give your testimony ? 
A. Mr. Gormley. 
Q. How long since? 
A. Last evening. 
Q. Did you have any talk with him at that time? 
A. Yes. 
Q. How long? 
A. About half an hour, I should think. 
@. Did you talk anything about this ordinance? 
A. I asked him what he wanted me for, and he said it was that 
ordinance about the vacation of the streets in Glencoe. 
Q. Did he ask you what you remembered about it? 
A. No, sir. 
Q. Was anything said about what occurred at that meeting by 
either of you? 
A. I don’t think there s 
(. Are you a married man ? 
A. Yes, sir; and lived at Glencoe. 
Q. Where do you live? 
dou A. Highland Park. 
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llow long have you lived there ? | 
(bout two vears | 
(1) Hlow long did you live at Glencoe ? 
From 69 to ’83 
(1) Who else was present at that council meeting ? 
Mr. Ilovey, Mr. Dennis, Mr. Law 
)» Any one else ’ \ 
\. Mr. Day yl 
() Was Mr. Sherwood there? } 
\ Yes, sir ' | > 
() Mr. Schramm, Frederich, the one that you have spoken about, 
whose testimony you have heard read this afternoon ? 
.. | don’t remember him being there. 
() Any one else that you remember being there ? 
\. | think there was a Mr. Detrich there. 
(1). Well, do you remember any one else ? 
\. | don't think of any one else at present. 
(). And the only reason that you supposed Gormley owned that 
| was because he lived on it? 
\ (hat was one of the reasons. 
(). What others ? 
\. That he worked it. 
(). Any others? . 
\. That he had possession of it: that is all I judged from. 
(). Those were the only reasons that you had; was that so ? ‘ a 


\ Vi ~ Sir 
A. W. FLETCHER. 
Subseribed and sworn to before me— 
JOHN I. BENNETT, 
Master, &c. 


340 Thereupon the defendants produce before the master M1- 
CHAEL GORMLEY as witness, who, being duly sworn, testifies as 
llows, to wit 


i, Your name, ape, residence, and occupation. 

A. Michael Gormley; age, 53—going on 54; residence, Glencoe, 

ind occupation, farmer. 

(). Mr. Gormley, how long have you known the land S.W. |, sec. 

township 42 N., of range 13 E., 3d prin. mer., village of Glencoe, 

ounty of Cook, State of Ills., now known as Gormley’s Addition to , : 
(ilencoe ? i 
\. | think I have known it 43 years—since last April—since | , 
first came there. 
(). Ilow long have you lived on these premises ? 
A. Ever since. 

(). How long have you lived in the present house in which you 


.% 
eLeA): live 4 
A. Sinee the fall of 1852 or the spring of 1853. 
(1). When were you married ? | 


\ lhe first —1?th Kebruary, LS54. 


ad 
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Q. Did you live with your wife? 

A. Yes; till she died. 

Q. When was that? 

A. 12 years ago last December—I think the 20th of December— 
12 years. 

Q. Did you have any family ? 

A. Yes. 

Q. Family live with you in this house? 

A. Yes. 

Q. And have been right along? 

A. Yes. 

Q. When were you married the second time? 

A. Ten years ago—about ten years. 
o4] @. Your second wife lives with you and has been all the 
time since you were married ? 

A. Yes. 

Q. What children have you residing on this place? 

A. Two—boy and girl, twins—8 years old the 17th of last April. 

Q. How long has this quarter section been fenced in? 

A. Somewhere about 27 or 28 years. 

Q. Who fenced it in—who has kept up the fences since they were 
put up? 

A. I did. 

Q. Are you keeping them up now? 

A. Yes. 

Q. Do you claim a homestead in this property ? 

_A. Yes. 

Q. Is Eliza Gormley, the other defendant in this case, your wife ? 

A. Yes. 

(. Have any streets been built in this 160 acres inside the fences? 

A. No. 

@. What have you around this house where you live? 

A. Trees and shrubs, cisterns, barns, and shops. 

(. How do you come inside the fence when you come home’? 

A. I’ve got a gate. 

(). How do you drive a team in? 

A. Open the gate; when I come in and out I drive in. 

Q. What is this land in controversy worth ? 

A. It ought to be worth $20,000. 

Q. Were vou present at the council meeting at the village of 
Glencoe, held on the 4th day of October, 1881, at which time an 
ordinance was passed for the vacation of Adams St. from Grove St. 
to Bluff St. ? : 

A. I was. 

@. Was any inquiry made of you at that council meeting as to 
the ownership of the land ? 

A. No, sir. 
042 (. Did you make any . in the council meeting as 
to the ownership of that land” 

A. No, sir; I was not asked by’fanybody 

Q. This is supposed to be a strip of land on which you live? 
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A. Yes, sir. | 

(). State whether you were present at the meeting of the council 
of the village of Glencoe the third day of January, 1882, at which 
time an ordinance was passed to vacate certain streets in Gormley’s 
Addition to the village of Glencoe. | 

A. I was. 

(). State what occurred at that meeting with reference to the 
passage of this ordinance. State also what was done and what 
conversation, if any, was had between you and the president of the 
council or any of the members of the council at that meeting. 
State the whole of it. | 

A. Well, I sat next to Mr. Law, and after everything had been 
passed—or I supposed that everything was passed—I handed him 
this ordinanee, and he got up and read it, and some of the members 
made a motion to have it adopted and passed,and the yeas and nays 
were called and it was passed, and immediately after its passage 
there was another motion to adjourn, as this was about all there 
was to be done in the meeting, and the meeting adjourned, and there 
was no question put to me about my owning the property. 

(). Did you volunteer any statement as to tlhe ownership ? 

A. No, sir; no, sir; there was not a single question asked by any 
one at that meeting. 

(). You have heard read, have you not, the testimony of Augustus 
Ii. Hovey, Porter Sherwood, and Frederick Schramm given in this 
case ? 

A. Yes, sir. 

(). State whether the statement which they make about a 
343 conversation occurring between you and Augustus H.. Hovey 
and remarks made by Augustus H. Hovey to the council are 

true as they have stated them. 

A. No, sir; thev are not true. 

(. Are you positive of this? 

A. Yes, sir; there was nothing of the kind—not at that meeting. 
(). Who were present in the council as members of the council 
and as oflicers of the council at the time the ordinance was presented 
up to the conclusion of the meeting? 

A. Well, there was the president, Mr. Dennis, Mr. Law, Mr. Sher- 
wood, and the clerk. 

(). State if you did have any conversation with Augustus H. 
Hlovey similar to what is given in his testimony at some other time. 

A. Yes, I did; two or three days after, at your office, 153 Ran- 
dolph St., room 1. Mr. Ilerford was present at that conversation. 

(). And this conversation was after the passage of the ordinance? 

A. Yes; two or three days after. It was the first time I came to 
the city after the passage of the ordinance. Yes, three days; it 
might have been three days, but I don’t think it was after. This 
was the first conversation [ ever had in any way with Mr. Hovey. 

(Q). Did you hear Francis b. Law, in the council meeting of Janu- 
ary third, 1582, make any inquiry as to whether any one else than 
yourself was interested in the passage of this ordinance or in the 
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property abutting the streets proposed to be vacated or in the pro, 
erty over which the streets ran ? 

A. I never heard any, and if there was anything of that kind I 
never heard it. 

Q. Then you did not make any answer to any such inguiry of 
Law’s, if he did make any such inquiry? 

A. No, sir. 
344 Q. Did you send in any petition to the council for the pas- 
sage of this ordinance of January 3d, 1882? 
A. No, no; I never did. 


Cross-examination : 


Q. Who has paid the taxes for the last few years on that land? 

A. I don’t know; I haven't. 

Q. You signed the deed of trust which afterwards passed into the 
hands of Mr. Clarke, did you not ? 

A. Yes sir. 

(. You stated, Mr. Gormley, that you claimed a homestead in this 
property ? 

A. Yes, sir. 

Q. In what portion of it do you claim a homestead ? 

A. Well, sir, where I live I claim it. 

Q. Anywhere else? 

A. Well, I don’t know how [ can answer that question ? 

Q. Well, how much of a homestead do you claim there? 

A. ‘Vell, I claim all the law gives me. I don’t know how I can 
answer it in any other way. 

Q. Well, how much land do you claim as a homestead? 

A. Well, that question will have to be decided by the court. | 
can’t answer it. I don’t know. 

(. Do you claim a homestead in all the streets in the quarter 
section ? : 

A. I claim a homestead in the street. What the trouble would be 
is to know which way the court might say as to how far the home- 
stead would go. 

Q. Do you claim a homestead in any of the property which was 

covered by the trust deed to Loeb? 
045 A. No; I donot. [don’t live on any of them. Where I] 
live I suppose it is on a street or where there would be one. 

(. You are in hopes of the whole quarter section, are you not, of 
the part which Clarke claims ? 

A. No. 

(). Using it as a farm or pasture ? 

A. Yes, sir. 

(. How many acres of ground are covered by your house, barns, 
shop, trees, and shrubs surrounding your house? 

A. Well, between those two blocks. 

Q. Well, how much would be the dimensions of it? 

A. I don’t know. 

Q. Well, approximate it as nearly as you can? 

A. I can't. 
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(). Do you think there would be more than one hundred feet in 
width ? 
A. No. 
(). How deep would it be? 
A. Well, three or four hundred feet deep; perhaps five hundred. 
Well, it is pretty near five hundred feet; 1t may be five hundred feet. 
(). You say this land ought to be worth $20,000? 
A. Yes. 
(). How much is it worth ? 
A. I have no means of knowing. I have never wi any of it. 
(). In your opinion, is $20,000 the fair cash value of that land at 
present ? 
A. Well, if [had everything all straightened out I would not 
take S2U.000. 
(). Do you have any idea that that land could be sold for more 
than $10,000? 
A. What are you talking about? 
How much do you suppose it could be sold for? 
The whole quarter section ? 
(). Yes. 
346 A. It would fetch $25,000 if things were all straight. 
(). Now, you say you were at this council meeting in Jan- 
, 1882, when an attempt was made to pass an ordinance vacat- 
ing certain streets in that quarter section ? 
A. Yes. 
There was nothing said about your being the owner or your 
having interest in that land? 
A. No, sir; no, sir. No person whatever asked me such a ques- 


A No, de: 7 think I onal ~ likely to ‘ew pens ob that was 
) 


You heard Mr. Law’s testimony here this afternoon, did you 


A. Ye 

Q. You sat next Mr. Law at that council meeting, did you not? 

A. Ye | 

Q. You heard him say here to-day that he asked the question as 


— whether or not anybody else was interested and somebody an- 
swered ? 
A. I heard him testify so. 
(). You nave no recollection of such an occurrence as that ? 
A. No, sir; I ni iven't. 
(). Now, you say you had a conversation with Hovey two or three 


4 
days after this ther testa was passed, a conversation Hovey testifies 
to as having occurred about then ? 

A. Yes: that was the first he had with me. 

(). Well, in two or three days after the ordinance was passed you 
did have such a conversation as Hovey has testified to substantially, 


st 


did vou not?” 


a 
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A. Well, it is similar; it is not just exactlv—I’ve not got it the 
way he has, but it is similar in substance. 

Q. How old are —, Mr. Gormley ? 

A. d3—going on 54.: 
047 Q. Have you a good memory ? 

A. Tolerable memory—lI suppose you might call it a fair 
memory. 

@. Is your memory as to conversation pretty good ? 

A. Well, tolerably good. | 

@. Can you generally remember a conversation three years after 
it has occurred and remember about what was said ? 

A. Well, I can’t remember conversation-, that is true, but I do re- 
member pretty well the conversation that took place then. 

Q. Do I understand you to swear positive that nothing occurred 
at that council meeting ? 

A. I say that nothing of the kind was said at that meeting— noth- 
ing of the kind. After the council meeting adjourned then there 
was something, but not during the session. 

Q. If there was you don’t remember it? 

A. Well, I would remember it. I know there was not any con- 
versation before, but after the council adjourned then there wes a 
conversation that night. 

@. What was that conversation ? 

A. Well, just after the council adjourned after this ordinance was 
presented and it was moved for its passage and they all answered 
“aye,” and after it was declared adjourned, the very moment the 
council adjourned, Mr. Hovey rose from his chair and came over to 
where I was sitting and asked me how Culver would be interested 
in this transaction, and I told him that Culver had nothing to do 
with it. That was after the council had adjourned. 

Q. Was that all? 

A. Yes; that was all. 

Q. You did not claim to own the property abutting on these 
streets, did you ? 

A. No, sir. 

Q. But you did claim to own the streets; is that so? 

A. Yes. 
348 Q. And those streets that were sought to be vacated sur- 
rounded a good many of the blocks that Clarke claimed to 

own, didn't they ? 

A. Yes. 

Q. You don’t know of any means of access to those blocks which 
Mr. Clarke would have except from those streets ? 

A. No, sir. 


Cross-examination : 


@. You do claim the land in all of those streets that have been 
vacated in fee yourself? 
A. Well, I don’t know how the law will settle it. 
MICHAEL GORMLEY. 
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Subscribed and sworn to before me 


JOHN I. BENNETT, 
Master, &c. 


; SEPTEMBER 21sT, 1885—2 p. m. 
Parties met pursuant to agreement. 


Present: Charles E. Pope, Esq., of counsel for complainant, and 
Morton Culver, Esq., of counsel for defendant, and Frank C. Smith, 
Michael Gormley, and Frank Schramm, witnesses called by and 
upon the part of the complainant. 


And the said Frank C. Smirn, recalled, examined in chief by Mr. 
Popr, testifies as follows : 

(). You are the same Frank Smith who has before testified in this 
case ? 

A. Yes, sir. 

Q. Do you know who has paid the taxes upon the land in con- 
troversy in this case for the last few years ? 

A. Yes, sir. 
. Who? 

A. I have paid them. 

(). For whom? 

A. For Edward Clarke and Alfred Corning Clarke. 

Q. Edward Clarke being the father of Alfred Corning Clarke? 
349 A. Yes, sir. 
Q. And Alfred Corning Clarke being the plaintiff in this 

case ? 

A. Yes, sir; I paid the taxes for Edward Clark until he died and 
for Alfred afterwards. | 

Q. Please state from what time up to what time you paid the 
taxes. 

A. From April 23d, 1880, up to and including May Ist, 1885. 

(. During this period have you paid them continuously ? 

A. Yes, sir; I have. 

Q. Have you the tax receipts for these taxes ” 

A. I have. 

(). Will you please produce the receipts and make them a part of 
your testimony in this case? 


A. I will. 


Complainant now offers in evidence thé original tax receipts for 
taxes paid upon this land in controversy during the period men- 
tioned by the witness. 

[t is understood and agreed that copies may be made of the tax 
receipts to be introduced in evidence, provided that the originals are 
produced On the trial. 


4 

A. I have. 

(). Do you know whether there have been any streets in Gormley’s 
Addition to Glencoe—any streets laid out or thrown up in Gorm- 
ley’s Addition to Glencoe? 


(). Have you ever been upon or near the premises in question ? 


. 


CLARK. 
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A. Yes, sir. 
(). State what streets. 
A. Bluff St., Washington avenue; I cannot answer as to any of the 
rest; it has been so long ago. 

Q. Do you remember of ever seeing any sidewalks or remains of 
sidewalks on this subdivision ? 

A. Yes, sir. 

Q. Where? 

A. On Bluff street. 

Q. From what point to what point? 
300 A. Well, I think there is a sidewalk or the remains of a 
sidewalk on the west side of Bluff street from South avenue 

to Adams street; a part of it is gone. 

Q. What was done in the work of laying out these streets which 
you speak of that you remember? 

A. The streets shcw now that they were once thrown up, but the 
grass has grown over them. 

Q. In what way do the streets show they were once thrown up? 

A. Well, the ploughed lines of the streets are there, and they are 
oval in shape. 

Q. Do you remember of any other streets laid out there in the 
subdivision or remains of sidewalks or where there is any sidewalk ? 
A. No; I do not. 


Cross-examination by Mr. CuLVER: 


Q. From what voint to what point, if you know, did you see 
Biuff St. or any portion of it graded or apparently graded ? 
A. From South avenue to Adams street. 
Q. What part of Washington avenue did you see graded, if any ? 
A. From Bluff street to Grove street, I think. 
@. When you saw this did you see a fence across the east end of 
Washington avenue? Was there a fence there? 
A. I do not know. | 
Q. Will you swear that there was not? 
A. No, sir. 
Q. Will you swear that there lias not been a fence for the last 20 
years ? 
A. No. 
(. Was there not a fence across the north end of Bluff street ? 
A. Yes, sir. 
Q. You saw this at the same time you saw what you 
301 thought to be a street? 
A. Yes, sir. 


COUNSEL FOR DEFENDANT: I now move to strike out all the evi- 
dence of this witness because it is not competent under the bill and 
it is irrelevant. 

Objection overruled. Exception by counsel for defendant. 

Mr. Pore: I offer in evidence a duly certified copy of the order 
of affirmance in the supreme court in the State of Illinois in the 
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ease of Michael Gormley against John L. Day, on error to the ap- 
pellate court, first district of Illinois. 

Mr. Cutver: I object to the admission of this document because 
it is dated the 10th day of September, 1885, and subsequent to the 
filing of the bill in this case, and it is not competent evidence, and 
because, further, that this paper is not certified as required by the 
laws of the United States. 


Objection overruled. Exception by counsel for defendant. 


352 Copy. 
CuicaGo, April 23, 1880. 


Received of Edward Clark, by Thomas E. Patterson, 188 Dear- 
born St., eighty-seven ,,5, dollars in full of State, county, city, 
town, school, road, park, and corporation taxes, due for the year 
1879, on the following-described property : 


Votification of Special Assessments Returned to County Collector. 


pt J R 2 _ Lot Block Valuation. | Total taxes. 
i - D 

Dolls Dolls. Cents. 
3 to 6 Ee ee one 7h 
dT = Sees ees saaleineli 37 
Add. to Gi m sktunen 3&5 YR2 11 (2 
pocseces 8 to 23 1,427 55 82 
6 to 24 24 Gt 4 2 
Ad f l to 22 | 3 286 1] 55 
7 G 7 to Ww f; 1x 1 96 
i 13 to 16 | 6 18 l 96 
87 75 

‘ r rm sf y 

(Signed) W. T. JOHNSON, 

Co. Collector. 
[Interest (a4) — per cent. 


Costs ——. 


, Collecting Clerk, 
By GLANBRAN 


a a Lim a, 


a a - a in 


ALFRED CORNING CLARK. 
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353 Copy. 


County COLLECTOR’S OFFICE, 
Cook County, STATE OF I[LLINOIs, 
CuHicaGo, April —, 1881. 
Received of Edward Clark, by Thos. I. Patterson, 188 Dearborn 
St., seventy-nine ;4°, dollars in full of State, county, city, town, 
school, road, park, and corporation taxes, due for the year 1880, on 
the following-described property : 


Notification of Specigl Assessments Returned to County Collector. 


| ‘ | 
er © 
Description. eo Ab oe oo | Lot. Block. Valuation. | Total taxes. 
9]s 
<a | | 
— as & 
Dolls. Dolls. Cents. 
Gormley’s Add. to Glen-) 
coe.—Lots 1-24, bIk.3; lots 
1-20, bik. 4, & 1-20 blk. 5; 
A lUmM,S.LUlUlU eC OS ee ee en ee oe 3 to 6 6 18 68 
9; 1-24, B. 10; 1 to 24, B. | }...... Fn foyer See = 11 & 12 ™ i) 3 
Li; 1,90, B. 12 2 to @, B. }i...... TEESE ORR, EG See Ss siimsateeiadede 3 to 5 279 10 29 
13; 1 to 24, B. 14; 1-24, B. ] |...... EES, VES, SS a Poe ef 1,288 47 59 
15; lto 24, B. 16; 1-24, B. J |...... RPE CERES See Noe 1 to 24 24 87 3 21 
17; 1-24, B. 18; 1-24, B. 19; 
‘1-24, B. 20; 1 to 20, B. 21; | 
1-24, B. 22; 1-24, B. 23. | 
| ) ‘ of 
Culver & Johnson's Add. to f Waits Ha aaa Raab ies ~ a a o a 
GEN COC.... ss rsererserereren scree: | ae ER Os OO ei Ge ‘ 48 I 80) 
| | 79 40 
} 


Refunded on this receipt two ;',°y dollars, being the tax on lots 1 
to 6, block 6, Culver & Johnson’s Add’n to Glencoe, same having 
been paid in error. 

W. T. JOHNSON, 
Co. Collector. 

W. H. JOHNSON. 

(Signed) W. T. JOHNSON, 
Co. Collector. 

Interest @ — per cent. 


Costs 


, Collecting Clerk, 
By J. E. Y. 


212 MICHAEL GORMLEY VS. ALFRED CORNING CLARK. 


ease of Michael Gormley against John L. Day, on error to the ap- 
pellate court, first district of Illinois. 


Mr. Cutver: I object to the admission of this document because 
it is dated the 10th day of September, 1885, and subsequent to the 
filing of the bill in this case, and it is not competent evidence, and 
because, further, that this paper is not certified as required by the 
laws of the United States. ; 


Objection overruled. Exception by counsel for defendant. 


DIL Copy. 
CuicaGo, Apri 23, 1880. 
Received of Edward Clark, by Thomas E. Patterson, 188 Dear- 
born St., eighty-seven dollars in full of State, county, city, 
town, school, road, park, and corporation taxes, due for the year 


’ 


1879, on the following-describe d property : 


Votification f Spe al Asses frit id “a ‘ned to County Collector. 
* d . . | . ‘ ‘ : ‘ ae 
He - Lot | Block Valuation lotal taxes 
j - f 
DD Dol! Cents 
. @ i 7%) 
l 12 | | 37 
282 1] (VW 
{ 23 1427 "4 A 
| 24 4 2 
| : PRE li 
‘ 
7 | i> ] ty) 
, in ] of 
87 75 


(Sioned) W. T. JOHNSON, 
Co. Collector. 


—-— oo Ea x» 
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353 Copy. 


County COLLECTOR’s OFFICE, 
Cook County, STATE OF [LLINOIs, 
Cuicaco, April —, 1581. 
Received of Edward Clark, by Thos. E. Patterson, 188 Dearborn 
St., seventy-nine 74°, dollars in full of State, county, city, town, 
school, road, park, and corporation taxes, due for the year 1880, on 
the following-described property : 


Notification of Special Assessments Returned to County Collector 


| Pak. | 
Description. | 8. | T.j 8. | > | “ Lot. Block. Valuation. | Total taxes. 
2 se 
| bee | 
| | Doltts. | Dolls. Cents. 
Gormley’s Add. to Glen- | | 
coe.—Lots 1-24, blk.3; lots | 
1-20, bik. 4, & 1-20 blk. 5; 4 
lot- 1-24, blk. 8; 1-24, B. |]. ....]...... Cate ae, se a § to 6 6 18 68 
9; 1-24, B. 10; '1 to 24, B. | |......|...... TG RE BE Es . 4 3 
Re & & BF ) | Ss ee eee L eaignih I cckuvabectecelssnscdenneentts 3 to 5 279 | 10 29 
13; 1 to 24, B. 14; 1-24, B. ] |...... oa i ROR Cee ieee Pet 1,288 47 59 
15; 1to 24, B. 16; 1-24, B. | }...... \oitebinmemd & OTe 24 87 | 3 21 
17; 1-24, B. 18; 1-24, B. 19; | 
‘1-24, B. 20; 1 to 20, B. 21; | | 
1-24, B. 22; 1-24, B. 23. | | 
| 
| l t d+) 3 : 1? oe 
Culver & Johnson’s Add. to if cccccelccccce| cocvcelcoocce| ceccce : ns 10 : ~ - as 
NOD. so snerrvonevenenceesens TE DE RAE HST 13 to 16 “ 48 | 80) 
= | —— 
79 40 
| 


Refunded on this receipt two ;',°; dollars, being the tax on lots 1 
to 6, block 6, Culver & Johnson’s Add’n to Glencoe, same having 


been paid in error. 
W. T. JOHNSON, 
Co. Collector. 
3 W. H. JOHNSON. 
(Signed) W. T. JOHNSON, 
Co. Collector. 
Interest @ — per cent. 


Costs 


, Collecting Clerk, 
By J. E. Y. 


BERD 8 aie A aR aie aaa 


= 


ORMLEY VS. ALFRED CORNING CLAKK 


COLLECTOR'S OFFICE, 


- (G1 STATE OF ILLINOIS, 
Coicaco, April 2, 1852 
a a Thee FE. Patterson. 1SS Dearborn - - 
“tate. county, city, town, school, 
for the veal ISS] 1) the following- 


‘ a’ 7 
botal taxe 
yj f 

} | 

; ' } 
Z i 4¢ 
; i7 
tie 4 mi} 
\ 1% 
") 
4 | i4 

: +7 yA ” < 

6 i ~t} 
4 ~t. 

! 

— | = 
| i ‘4 
| l 4 
ti } 4 
17 Z hay! 
' | lé 


W. T. JOHNSON, 
(‘on Collector. 


MICHAEI, 


Notification of Special Assessments Returned to 


GORMLEY 


Copy. 


VS. ALFRED CORNING 


CLARK. 


County COLLECTOR’S OFFICE, 
Cook County, STATE OF ILLINOIS, 


ee 


Description. 


Gormley’s Add. to Glencoe ¢ 


(Signed) 


ED. BURKE, Collecting Clerk, 


By G. N. 


\cres 
Sub lot. | 


CCC Cee eee lee eee eee eee Bee eee 
eee eee newer eee e ee see eee eee eee 
OCH HOHE Owe eee eee eee 


CPE COREE Cee ee eee 


Pee eee Sete ee tee eee eee eee eeeeee 
Cote wee eeeleeeesaleeeees| seeees! 
COO e eee eel teens eee eee seeees 
eee eee een eee teem el eweense Seeeee 
Sere et eee e ee ee eees eee eee Hee eee 


COTE Re eee eee eee eee eee ee 


OCG Feet see eeel eee eee see eee 


COCSHe CHRO eee m es EHH EHe HHH He 


COCO CHRO eee ee eee eee 


Cee eww lame eee eee seeee 


eee e late ewe eee eee eee eee 


CuicaGo, April 2, 1885. 


Received of estate of Edward Clark, by Thos. KE. Patterson, 188 
Dearborn St., seventy-two #,°; dollars in full of State, county, city, 
town, schooi, road, park, and corporation taxes, due for the year 1882, 
on the following-described property : 


} 
| 
| 
i 
| 
| 
| 
; 


Lot. Bloek. 
3 6 

4 ts 

6 - 
1] ? 
12 “sé 
124 3 
120 1 
120 4 
124 - 
124 q 
124 10 
124 ll 
120 12 
120 13 
124 14 
124 15 
124 16 
124 17 
124 18 
124 19 
120 20) 
120 21 
124 Zz 
124 23 
124 24 


W. C. 


Younty Collector. 


Valuation. Total tax 

Dolls. Dolls. Cc nts. 
' 

33 ] 76 
i 
} 

97 3 43 

&4 2 98 

109 3 86 

181 7 40 

169 5 97 

120 4 24 

109 3 RG 

&4 2 98 

yp 2 ob 

84 2 gs 

109 3 R6 

109 3 86 

120) 4 24 

109 3 86H 

84 yi) 98 

72 2 A6 

72 2 06 

24 2 9s 

72 y At 

84 2 QR 

TZ R6 


SEIPP, Co. Coll. 


tK 
CORNING CLAI 


e ILLINOIS, 
a af} +) 1SS4 
est ?. a pre int 


St.. 
ISS Dearborn . 
a | . " V, 
Stati pagan 4 
or the vear 1885, 
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397 Copy. 
County COLLECTOR’S OFFICE, 
Cook County, STATE OF ILLINOIS, 
CiicaGco, May 1, 1885. 


Received of A. C. Clark, by Thos. E. Patterson, 188 Dearborn St., 
one hundred and eighty-nine 7°; dollars in full of State, county, 
city, town, school, road, park, and corporation taxes, due for the year 
1884, on the following-described property : 


Notification of Special Assessments Returned to County Collector. 


; 
} 


| | ; ~ 
Description. “ | v4 R. | a ee Lot. | Block. | Valuation. Total tax. 
x | | la| @ | | 
' i 
| Dolls. Dolls. Cents. 
_—_— EE aaa SS ene 3 6 |) 
NaS RE WES SARE SSNS 4 | wee 
5 4 i 
o6ccce] occcce| cosecel coccce] cocces o 
| | i 6 | rr f 67 3 39 
eae }1 | a & 
. ee oe 12 | eat 
— | sccohilicennidiuseanainnnees 124 | 3 | 234 a... 72 
Te TC Rm Re 120 4 205 10 27 
stanadlbcewnnnlbecsiin aS tee 120 5 | 176 - 8+ 
ee SR Nee ae eae 124 8) 234 1 72 
ES, AROS, ees |aceece| eosees 124 9 | 234 11 72 
Saree! Kee eee VERE = 124 10 | 205 10 27 
ee ee ee, fee Sere om Henney Siacins 124 11 18 39 
Gormley’s Add. to Glencoe - | 120 12 + ; 64 
eee eee) ee eeeel worm leewnee j “eee ae ae ] a , 
eee, ren Tre: SSN = 120 13 | 140 7 O} 
= 124 14 | 187 i) 34 
124 15 | 205 10) 27 
een eres Neeere! peer 124 16 | 205 10 27 
124 17 | 205 10 27 
a a Tea 124 18 205 10 27 
saniendhpcoucehsannidbaneesebesones 124 19 176 8 O4 
sniale TOE ABD, SES 120 20 140 7 O1 
aia ah SS Eh AE 120 | 21 140 7 01 
nee TEE HOR. UR OE 124 22 164 ~ 233 
WE EERE HORE: So See 124 23 | 164 . 23 
RES AER BR eat a 124 24 | 164 “ 23 
| 189 99 
oye Y ' Le Py ee) ’ 
(Signed) W. C. SEIPP, Co. Coll. 
W. B., Collecting Clerk, 
“ry “ 7 Y 
By STENN. 
- oO , rn c 
35: At a supreme court begun and held at Ottawa, on Tuesday, 


the third day of March,in the year of our Lord one thousand 
eight hundred and eighty-five, within and for the northern grand 
division of the State of Ilinois. 

Present: John Scholfield, chief justice; T. Lyle Dickey, justice ; 
John H. Mulkey, justice; John M. Scott, justice; Alfred M. Craig, 
justice; Benj. R. Sheldon, justice; D. G. Tunnicliff, justice; George 
Hunt, attorney general; William R. Mulligan, sheriff; Alfred H. 
Taylor, clerk. 

Be it remembered, to wit, on the 15th day of May, A. D. 1885, the 
same being in vacation after the term of court aforesaid, the follow- 
ing proceedings were by said court had and entered of record, to wit: 
2S—192 


Mi 


CORNING CLARK 


1183 19. Error to Appellate 
Court. First District of Illinois 


id parties, and the court having dili- 


nected as well the record and proceedings 


nes tierein assigned for error, and 
lof and concerning the premises, for 
w here that neither in the record and 
the rendition of the judgment aforesaid 
ous, or defective, and that that record 

Corl lered by the court that the judg- 


miin ali things and stend in full foree and 


nding the said matters and things therein 


| it is further considered by the court 
nt in error recover of and from the said 
him in this behalf expended, and that 


: thie upreme court of the State of [lli- 
it the tore pong is a true COpy of the final 
eourt in the above-entitled cause of record 


vhereof I have set my hand and affixed 
| supreme court, at Ottawa, this 10th day 
the year of our Lord one thousand eight 


A. H. TAYLOR. 


Clerk of the Supreme Court. 


J ’ : ‘ 
aif f, fpr Di 1208 


ef istice of tlhe supreme court of the State 
fy that Alfred H. Taylor, whose name is 
r certificate of attestation. now Is and was 


d sealing the same the clerk of the supreme 


within and for the northern grand di- 


er of the record and seal thereof, duly elected 


nd that full faith and eredit are and of right 


tlicial acts as such in all courts of ree- 
iat huis -said atte station 1s in due form of 


ind seal, at Ottawa, this 10th day of Sep- 
JOUN TH MULKEY [SEAL. | 


y, defendant, called for recross-examina- 
Mr. Porer, testifies as follows 


tated upon vour direct examination in an- 


(‘ulver that-no streets have been built in 
Ilsit not the truth that certain streets 


this 160 acres 
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A. Well, there has been a survey through any portion of it for 
streets never. ‘There have been some streets thrown up there, and 
that I threw up with a plow. 

Q. What portions did you throw up with a plow? 

A. There is a portion from South avenue to Adams street. 

Mr. Cutver: How long has that street that is called South ave- 
nue been laid out? 

A. About 30 years. That was laid out by the county commis- 
sioner long before this Glencoe ever came into existence. 

Mr. Porr: Please take the-plat and examine it and state what 
portions you threw up with a plow. 

A. Well, this Bluff street here from Adams avenue to Vallev 
street and Washington avenue from Adams avenue to Valley street. 

Mr. Cutver: Is this graded ? 

A. Well, that is plowed, but it has been growing crops. 

Mr. Pore: Are these the only streets or parts of streets in Gorm- 
ley’s Addition to Glencoe that you ever threw up or any one else 
ever threw up by plowing or in any other way indicated as streets ? 

A. Yes, sir. 

Q. How did you happen to know the lines of streets ? 

A. I do not confess to say that I know the lines; I just measured 
as figures. 

(. What did you measure as figures—the figures that are shown 
on the plat? 

A. Yes, sir. 

(. Did you consider them as feet ” 
361 A. That is the way I considered them. 

Q. You say that no streets were ever surveyed. Do vou 
mean the surveyor never surveyed anything? 

A. Yes, sir. I gave $20 for making the plat. 

(). How do you know he never surveyed it? 

A. I know because if he had surveyed I would have had to pay 
for it; and, another way, if he had surveyed he would have had _ to 
cut lines through ; and, my living there, I certainly would have run 
across them in some way; and, another way, in plowing across he 
would have had to put stakes, and I certainly would have run across 
them some time, and I know I never saw them. 

@. Were you always there ? 

A. Yes, sir. 

(). Have vou ever been away from home at any time? 

A. I have never been a week from home. 

(. Have you ever been a day from home ? 

A. Yes, sir. 

QQ. You have frequently — a day from home’? 

A. Yes; many a day I come in and go back the same day. 

Q. You paid the surveyor, didn’t vou? 

A. I paid $20 for making the plat. 

Q. The original plat appears to be made with a certificate, does it 
not, that he first made a survey of the premises ” 


Question objected to because the plat is itself in evidence. 


a 


bh) 


MICH AE! 


ing e certificate on it? 
hing on it was on when I got it 
esurvevor not have been there and made a survey 
iv from the premises ? | 
‘ ,' 


‘-do you know 


CORNING CLARK. 


GORMLEY Vs. ALFRED 


’ ' '% 


sin evidence 
him the $20 for making that certificate ? 


making the plat 


~~ 


there 18 no portion of A line he could have run. 
| to eut through from north to south and east to 
ertainly know if a line had been run. 
~ re ] any traces of a survey ? 
has been a trac ; 

you never have seen any traces of a survey ? 


the ground upon which you swear that no survey 


es 
: 
Sbates 


that so? 


ground upon which you swear that no survey has 


’ 


s the only ground? 
say if re had been one I certainly would have known 
have been a survey made without my know- " 
tier parties did you sell to, Mr. Gormley, describ- 
rty by this plat? 
Fred. Root was one and a man by the name of 
: the deputy clerk of the United States circuit court 
rn district of Illinois? 
ny lots did you deed to him? 
had two blocks, as stated here—blocks 7 & 2. 
stated elsewhere in your testimony that your house 
ims street. How do you know that,.if no street has 
rsurvey made? 
xcept to guess at it. Mr. Westerfield, when he was 
id the same he said here; the way he could tell 
fy street on that side and then looking the other 
ise must be there. All the way I have to get at 1 
red just as it is measured here (indicating plat), 
ld be on that street if there was a street there. - 
\dams street if there was a street there”? 
er than Mr. Root did you deed to” 
une of Mille: 


a 


a 


CLARK. 


ALFRED CORNING 


GORMLEY Vs. 


MICHAEL 


I do not know. 
What is his full name? 


. John Miller. 


How many lots did vou deed to lim ? 
- . 
wo. 


. What block ? 


A. Well, I think that was in block 6. 

(). How many lots in block 6? 

A. Two; I mean I sold him two. 

Q. In what block are the lots you deeded to Root ? 

A. Block two and block 7; and I deeded to Mrs. Culver. 

Q. About how many acres have you got in this subdivision ? 

A. You asked me that half a dozen times, and I said I didn’t know. 
(. About how many ? 

A. It was called a quarter section, and I don’t know how much 


less or how much more. 
Q. It is called a quarter section ? 
A. Yes, sir. 
(). That would be about 160 acres, then ? 
A. If there was a full quarter there it ought to be 160 acres, but 
it may have been less. 
(. Do you know at what price property is selling in Glencoe by 
the acre? 3 
A. It sells at lots of different figures. 
O64 Q. What is the highest price it has brought within the last 
: year that you know of? 
3y the acre I don’t know. 
Q. Do you know of any sales within the last year by the acre? 
A. No, sir. 


Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 


Do you know of any sales of lots within the last year? 
Only from hearsay. 

What price did they bring ? 

$200 a lot. 

How many lots in an acre? 

I don’t know that. 

How many of these lots that have been sold made an acre? 


I don’t know. 
Do you mean to.say that this land in controversy is now at 


the present time or at the time of the filing of this bill worth 
$20,000 ? 

A. Yes, sir. 

(. On what do you base your opinion ? 

A. Well, I base my opinion on the way some others say they are 
selling. 

Q. What others ? 

A. Mr. Culver here has been selling in Hartwell’s Addition. 

Q. Do you know of any sales that have been made by Mr. Culver 
in Hartwell’s Addition ? | 

A. No, except by hearsay ; I didn’t see hit sell any. 

Q. Do you know the rate? 


A. He has been selling for $200 a lot. 


' 7 
street wh here as faras Adams street. and 
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other sales that have been made Upotl 
on as to the land being worth $20,000 ? 
| 
| 
‘ ' | 


perty has been held by you and used as farm- 


1] have mentioned. Miller and 
to whom you have sold any of this 


these three parties, namely, Miller, Root, and 
made the subdivision, deseribing the land by 


en a good while ago, but I think that is 
t Bar vy evel know that no survey had 
ld them inything of the sort 


led to Loeb, did you not ? 


|; without mentioning the fact that no sur- 


+) 


id on this 160 acres 


hoot bought those lots there Was a sidewalk 


these two sides of Washing- 


treet from South) avenue to 


blocks 2 and 7 with side- 


® 
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A. On two sides—from Bluff street to Valley street on both sides 
of Washington avenue. 

(). How do you know who laid down the streets ? 

A. I don’t know. I measured it. 

(. In accordance with the plat? 

A. Yes; as near as I could. 

(. You have testified that your house, so far as you could judge, 
is on Adams street by reference to the plat? 

A. That is all the way I got at it there. 

Q. Do you know whether the village has done any work on these 
streets or sidewalks? 

A. No, sir; it has not. 

(. Are you positive of it? 

A. Yes, sir. 

Q. Is that all the work you ever did on the street or sidewalk ? 
Are you positive of it? 

A. Yes, sir. 

(). Are you — positive of it as you are of any other part of your 
testimony ? | 

A. Oh, no. There has been a ditch cut on the south side of Wash- 
ington avenue, down as far as Wood street, and then north pretty 
near to South avenue, on the west side of Wood street. 

(). Who made that ditch ? 

A. Well, I had it made. | 

Q. Did you do it or did the village do it? 

A. No; I did it. 

. You did it yourself? 

A. Well, I paid for it. I didn’t do the work. The village didn’t 
do it. 
Q. Did you ask any of the village trustees or represent to any of 
them that they would be saved the expense of repairing sidewalks 

if the streets in this subdivision were vacated ? 
O67 A. No, sir; I never represented anything of the sort to 
any one. 

Q. Of what State are you a citizen, Mr. Gormley ? 

A. Of [llinis. I have been in [Illinois since 1837 

Q. Do you know of what State the following persons are citizens 
of: John Nutt, James S. or James IF. Dennis, Frank M. Van Etten, 
Geo. G. Hall, Augustus H. Hovey, John L. Day, Eliza Gormley, 
Morton Culver, and George G. Ligare ? 

A. Well, I can answer for Eliza Gormley. She was born in Glen- 
coe and is a citizen of Illinois. The rest I don’t know. 

Q. Do you know as to where they have voted or whether they are 
voters ? 

A. I_ know some of them. I don’t know anything about Van 
Etten. 

Q. Do you know where John Nutt has voted ? 

A. Yes, sir; in the township up there. 

(). For how many years? 

A. For years back. 

(). Is he living there now ” 


——— 


MICHAEL GORMLEY Vs. ALFRED CORNING CLARK. 295 


A. Yes, sir; I did. 

(). The original is in your handwriting, is 1t not ? 

A. I think I said so before; yes, sir. 

Redirect examination by Mr. Culver: 

Q. Does the fence run continuously all along the north side of 

this addition, along the south side of South avenue from east to west? 
A. From one corner to the other; yes, sir. 

369 Q. How long has it—how many years ? 
A. Twenty-eight or thirty years. 

(). There is no opening at the north end of what is called Bluff St. ? 

A. There is no opening anywhere except by gates or bars. 

(). The fence is continuous on the east side, is it, then ? 

A. Yes, sir. 

Mr. Pore: 

Q. You sav that you employed Alexander Wolcott to make you 
a plat of this subdivision. Did you tell him you did not wanta sur- 
vey made of it” 

A. Yes; that was the understanding, that he was — to make any 
survey. 

Q. Did you tell him that you wanted him to make a plat of the 
subdivision and certify that it was a correct representation of said 
subdivision ? 

A. Well, he said he would do that. 

Q. Did you ask him to do that and without making a survey ? 

A. Yes, SIr. 

Q. Did you know that he was going to state on his certificate that 
he had made a survey of it? | 

A. Well, | didn’t look as to that. 

Q. Do you know whether he has ever made any survey of land 
In that vicinity ? 

A. Yes; I know that he has. 

©. When did he make a survey of land in that vicinity ? 

A. Well, some 12 or 14 years ago he surveyed Culver aand John- 
son's Addition 

(). Do you know whether he based his certificate upon his pre- 
VIOUS knowledge of that locality or not. 

A. I don’t know, sir. ) 

(. You don’t know anything about it ? 
A. No, sir 
O70 (). Do you mean to swear that you told him you were going 
to make a subdivision of the property, and that you wanted 
a plat made of it, and that you didn't want him to make a survey 
of it ? 

(Juestion objected to because what the witness means to swear to 

is best shown by what he says. 


A. Well, no; I didn’t say that in those words to him. I wanted to 
see What he would charge for making a plat of it. I didn’t have 


money enough to pay for all this staking and going through, and I 
99199 


LL GORMLEY 


. VN] cw 
Vaster. ro Wy 
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A. I took some of the ground down from the knoll into the ho! 
low, and I think I put asmall culvert in there. 

Q. While you were in the employ of the village and acting for 
the village? 

A Yes, sir. 

(). What other streets or parts of streets have you ever done any 
work on? 

A. On Grove street. 
O12 (). That ison the east ? 

A. Yes, sir; I have repaired a little sidewalk there on 
Grove street, a small piece of sidewalk, about three-quarters of a 
block. I have repaired that sidewalk a very little, and then on 
Grove street I have put in one culvert for sure, and I think two of 
them, and then we have worked poll-tax on Grove street. 

(). Have you ever done any work upon any other portion of the 
subdivision ? 

A. Not what they claim to be fenced in, only I went in there with 
a snow-plow last winter. I drove in from South avenue to Washing- 
ton avenue, and then went one block west, down as far as Valley 
street. I drove in from South avenue into Bluff street, and then 
down Washington avenue to Valley street. 

). Was there any sidewalk there ” 

A. Yes, sir. 

). Where was there a sidewalk ? 

A. On Bluff street there is a sidewalk, on the west side. 

2. From what point to what point? 

A. From South avenue and runs to Adams avenue, on the west 
side. 

@. Do you know of any other sidewalks or remains of sidewalk 1 
Gormley's Addition to Glencoe ? 

A. On Valley street there is a sidewalk to Adams avenue, on the 
east side 

(). Do you know whether there had been any other sidewalks in 
Gormley’s Addition to Glencoe ? 

A. On Washington street there is a sidewalk from Bluff street to 
Valley street, on both sides, and on Adams avenue from Bluff street 
to Valley street sidewalk on the north side. 

(). Did you see any remains of sidewalks in any other places? 

A. You might call most of it remains, because they are all broken 

up pretty bad. I wouldn’t say that there was more sidewalk 


— 


S70 than what I have seen there. 
(). Can you tell me about when you did this work upon 


these different streets vou have mentioned ? 
A. Well, in 1882 we worked poll-tax there, but the day—I couldn’ 
give that now | 
(). Where did you work the poll-tax in 1882 ? 
A. On Grove street. 
(). Did you do this work over a year ago’ 
A. Yes; that isovera Vear aZo, this on Grove street here [ don't 
know about South avenue. I couldn’t exactly state that, but | I 


; 


lt is OVer ua year ago 


| 


the privilege of work- 


ation that vou have got 


’ | 
i have been testilying 


is. but it has been open 
has not been a public 
S1Lice I remem be r 
road called South uve- 
by the people ? 


alled South avenus 


— 
- 


t Deel a fence Ol) Crorin 


been any fence ther 


t you ” 
L not? 
I this re now 


Spruce what } called 
end of what is called 
whats called 


} | 
wanted to have the 


a 


s- 
ow 
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@. Do you know the time that it has not been fenced ° 
A. No I do not. 


j 4 , , - , "ys } ‘ ? , , ye S ; + | *% 
i, Don’ Vou KRTOW. LOO. that the noren Clad Lilis SUrip Ol Faeene 

1] . | » on . ‘ : ] 2? } } ] On tn } } 
calied l’rairie street Is Tenced and has been fenced as lOuY as VO 


’ " , = ’ ) , se > 
remem ber—the northwest corner of Gormiey's 160 ” 


r tor that and 


‘ | 1 


| 4 a . , . y n 7 ‘ + - ! ! > 
A. I don’t know much about that; | was LOOKING 
couldnt hina it 


© You did not find any road running down ou the west side 


4 a 
A. No, sir 
o>” > y ° . . “* , " - ° } » | , I ' :* 
Ii \) When vou say you drove the snow-plow bhrougeh trom 


* ? a ; ‘ : 
(zrove street west through Washington avenue didn’t vou 
} ; ] ; | e of ‘ 
have to take a fence down to get In there 


‘ ewe aa: a © _ a 7 ee ’ 
A. Bars, |] DIK One gate and one UVars, i SUpPpOse, I | am 


(). You had to open a gate to vet ID 


J Don’t vou Know, aS a matter of tact, that bhnere sna continu 
ous fence the whol length of Grove street, on the west side of if 
from South avenue down to Jackson avenue”? 
’ T } . . 

A iY es, J believe there Is. 

UJ. Do you know the time when there traus hot been il lence alone 
there ‘ 

4 A" ——_ — . 

AA. ING i ao not remem der. 


LJ Why did you run a snow-plow through this land at all 

A. On aeeount of John Jost living ther Ile wanted to hav: 
some way of getting his boy to school, and probably for his own 
benefit 

©. Did vou rub the snow-plow down. to Gormley ‘Ss house ” 

A. Not to Gormley’s house, but as far as the gate where Gormley, 
goes In , 

J. Don’t you know that this strip of land 66. feet wide. ealled 
Grove street, was laid out 12 or 15 years ago, and that a man named 


, ’ 4 . | } 4 il ? , : ‘ 
Johnson anda J eraded that street as fur as 1t Is eraded 
A. J ecouldn’t remember who graded it; 1t is a good many year 


- 
¢ TQ 
apo. sti . . | ie 
(J. 1 Tie village never craded it, that you know of, did it 
A. Not that I know of, only what littl repairing we did on 


() All vou ever did was to repair one culvert down to the mid 
reet, didn’t you, near lra brown's lund, where there } 


] 
" ‘ ++ oe * 
< hot Ih) Line SLUreet 
‘ x } 4 ; 
} v ? ‘ : rer ‘ . 
A. Yes: I put ina culvert there 
() There bad been one 1n before, hadn’t ther 
« oe \/ ‘eres « 4wha ‘ hid IA ‘ 4% < 5 v ; 
we 
fo yes, SIT 
a ] 34 Ys '% ly r +} sy ? > 7 
2. Vout you KNOW that i pul lo ll 
‘ 5 es : v } ’ ; 
\ ‘% . ‘ . i» , . + : + : , , f 
e' INO, SI) i adont KnOW i think that was done before i 
it was street COMMISSIONeC! 30 )6f€6dO! KNOW anvetliiltig 
+? ¢ 
apoul | 
Y i ‘ 
AY rials Tit . re rf (LOTN¢ til ' Wor}! (j] vy tial j tf CrrOove treet 
soul yi Unie he Of Jetierson street 


Gowl that way 
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a 
matter of fact, that Ira Brown graded 
on avenue, and that the village did 
Jefferson avenue ? 
| raded 
that YOU know ot 7 
any other street there ; 
thy it you know 
L was done bye ore | Wills in} < 
ie! Ira Grown did it or not? 
tter of fact. that this land here called 
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({ street? Don’t vou know that corn 
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d to here, you found out that your- 


that w is Lo be done. 


MICHAEL GORMLEY VS. ALFRED CORNING CLARK. 231 


By agreement of parties, further taking of testimony adjourned 
till Monday, September 28, at 3 p. m. 
Tourspay, Qct. 1, 1885. 
Parties met pursuant to adjournment. 


FRANK SciHRAmMM, recalled on behalf of complainant, examined 
by Mr. Pork, testified as follows: 

Q. Mr. Schramm, will you state whether any portion of Washing- 
ton street is graded, in Gormley’s Addition to Glencoe? 

A. Yes, sir; it is graded from Grove street to Wood street on 
Washington street, both sides of the street, except about 80 feet west 
of Grove St. not graded 

Q. How is it in regard to ditches on Washington street ? 

018 A. Weil, it is ditched on both sides, the way a road-bed 

ought,to be,and then the ground is thrown up in the 
middle. 

. Then it is ditched on both sides of Washington street between 
the two streets you have mentioned ? 

A. Yes, sir. 

(. And then the dirt is thrown up in the middle? 

A. Yes, sir. 

(. Is Adams avenue of Gormley’s Addition to Glencoe graded 
at all? 

A. Yes, sir; from Bluff street to Valley street. 

Q. How do you know about Washington and Adams streets being 
graded ? 

A. I went over it myself. 

(). When ? 

A. Well, something a little over a week ago, before I was in here, 
and yesterday I went over it again. 

(. How is Adams street graded ? 

A. It is graded the same as Washington street—ditches on both 
sides and then dirt thrown up in the middle. 

(). Is Wood street, in Gormley’s Addition to Glencoe, graded ? 

A. The west side is graded to Washington avenue, the east side is 
graded about 50 feet. 

(). Where does the grading commence on Wood street, where it 
extends to Washington avenue ? | 

A. It begins on South avenue just at the South avenue ditch, out- 
side of the fence, and inside about 50 feet is graded. 

Q. When did you examine Wood street ? 

A. Yesterday. 

(). All these streets are in Gormley’s Addition to Glencoe ? 

A. Yes, sir. 

FRANK SCHRAMM. 


Subseribed and sworn to before me— 
JOHN [. BENNETT, Alaster, de. 
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Fripay, Oct. 2nd, 1885—2 p. m. 
Il Coxpowr. witness called on behalf of complain- 
exarpined by Mr. Pore, testifies as follows : 


ise state where Sarah J. Condon resides, and of 
March 31, 1884? 
city of Chicago, and was a citizen of the State 


tizen of this State and a defendant in this 


WILLIAM H. CONDON. 


to before me— 


JOHN I. BENNETT, Master, &c. 


_a witness ealled on behalf of complainant, be- 
rn, examined in chief by Mr. Pore, testified as 


fendants in this case ? 


tizenship of the following named defendants 
Loeb, Lyman Baird, Wm. H. Bradley, and 


f (hieago and citizens of the State of Illinois. 


Mr. Boutell, they reside in Chicago. Mr. 
tLvanston, Cook county 


WM. H. BRADLEY. 


rn to before me—. 


JOHN I. BENNETT, Master, &c. 
i: witness called on behalf of the complain- 
\Ir. Pore, testified as follows: 
me and residence 


} 


fred Corning Clarke, the complainant, a 
James Bolton a citizen of on March 31,1884, 


business connection with ied- 
i (ory ne (‘lark if so, what? 
i real-estate matters in the State of 
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(). Will you please look at the tax receipt dated April 21, 1879, 
purporting to be a receipt for taxes in Gormley’s Addition to Glen- 
coe and Culver and Johnson’s Addition to Glencoe, a copy of which 
is attached to the testimony taken in this case, and state whether 
you have ever seen the same before ? 

A. I have seen the original, which is handed to me. 

@. Did you ever pay the taxes mentioned in this receipt ? 

£3 A. I did. | 

Q. Did you procure the tax receipt which is now handed you at 

~ the time you paid the taxes? 

A. Yes, sir. | 

Q. This is the original receipt procured by you at the time you 
paid the taxes of 1878 ? 

A. Yes, sir. 

EDWARD A. SAALFELD. 


Subseribed and sworn to before me— 
JOHN I. BENNETT, Master, &c. 


35 1 Complainant now offers again the tax receipt identified by 
the witness, a copy of which is already attached to the testi- 


mony taken in this case. 


Horack W. CROMWELL, a witness called on behalf of the com- 


a plainant, examined by Mr. Pork, testified as follows : 
> 
; Q. Please state your name and address. 


A. Horace W. Cromwell, Englewood. 

Q. Do you know Daniel J. Hubbard, one of the defendants in this 
case ? 

A. I do. 

Q. Have you any business relations with him; if so, what ? 

A. I am his clerk. 

Q. Of what State was he a citizen on March 351, 1884? 

A. The State of Illinois. 

(). Is he still a citizen of that State, and where does he reside? 

A. He is still a citizen of Illinois, and resides at Englewood, Cook 
county. 


HORACE W. CROMWELL. 


O52 Copy. 


County CoLLECTOR’s OFFICE, 
Cook CouUNTY, STATE OF ILLINOIS, 
CuHicaGco, Apri 21st, 1879. 
Received of Ed. Clark, 241 State St., seventy-one ;',°, dollars in 
full of State, county, city, town, school, road, park, and corporation 
taxes for the year 1875 on the following-described property : 


30—192 


ALFRED CORNING CLARK. 


niy (‘Villecto 


S. H. McCREA, 
{H. (‘nll clor. 


" f - ‘> 
Monpay, September 25, 1880—s p. m 


met pursuant to adjournment 


evidence the original tax receipt, dated 
f 1878,and it isagreed that a copy of the same 


, 


| original provided said original is 


ehalf of complainant, examined in 


car + ‘ ; 
; ws. LO Wii | 


ts is of what State the following persons are 
mes | Vennis, Augustus HH. llovey, rank 

rge (+. Ligare, Granville D. Hall, John L. Day, 
Elisa Gormley, Morton Culver, and Eugenia M 


tei to because it is onl material as to their citizen- 


: a file 
rf tizens of the State of Illinois. 
, 
= ‘ Tipeems u rsons mentionye d }T) the last ques- 
* 7 
‘lar sist, 1SS4 7 


portions of vour testimony and exhibits that have 
chned to your testimoty. the name ol \Ir Sher- 


, | 


trustee, 1s given as R. N ic that correct or not ? 


. s real nami 
at Vennis is given in one or more places of 
roin Ui ‘hibits attached toit as J. F. Dennis, in 


his real name ’ 
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A. James F. Dennis. 

Q. Before signing your testimony will you please look at the rec- 
ords of the president and council of the village of Glencoe, portions 
of which have been introduced, and if the exhibits attached pur- 
porting to be copies of such records contain incorrect statements of 
those two names, will you please correct them ? 

A. Yes, sir. 

Above question objected to by counsel for defendant. 


Q. Will you please, also, if you should find that any portion of 
the records contain these names incorrectly taken down, specify in 
your testimony in what respect such records are incorrect ? 

A. Yes, sir. 

Cross-examination by Mr. CuLver: 

Q. What constitutes a citizen in illinois ? 

A. As I understand it,a man must be a citizen of the 

385 United States, and must have been a resident of the State of 

Illinois for one year preceeding the time that — is said to be « 
citizen of the State of Illinois. 

Ilow is it about a woman? 

A. Their citizenship would follow If the question alludes to a 
woman who is the wife of a citizen of the State of Illinois, her citizen- 
ship would follow his. 

Q. Ifa foreign-born woman marries an American citizen she 
thereby becomes an American citizen, does she? 

A. Yes, sir; if I understand it. 

(). And if she lives in the State of Illinois as the wife of a citizen 
of the State of Illinois she is thereby a citizen of the State of Illinois, 
too ? 

A. As I understand it, sir. 

Q. How do you know that the parties whom you have stated to 
be citizens of the State of Illinois were citizens of the State of Illinois 
at re time this bill was filed ? 

I know of my own personal knowledge that they have all been 
aan of the State of Illinois for one year preceeding that time, 
and I know from hearsay that they are all native-born citizens of 
the United States. 

- Q. Where was Eliza Gormley born ? 

386 A. I have understood that he was born in Cook county. 
Q. Where was Eugenia M. Culver born ? 
A. Inthe United States; I have sounderstood; probably in IIlinois. 


Redirect examination by Mr. Pore: 


Q. Mr. Culver has asked you in regard to the requirements of 
citizenship. Does residence in the county or precinct have anything 
to do with citizenship, as you understand it, in the State of Illinois ? 

A. Well, the citizenship of the State would embody the residence 
in some small portion of the State. 

—. Mr. Culver, then if aman were a citizen of the United States 
and were to live in 12 different counties of Illinois in 12 successive 


{ 


¢ 
‘ 


1 
) 


is 


“ubseribed and sworn to before ne— 


isa Johnson were citizens at the date of filing this bill ? { 


\ 


; 
4 


\ 


; 
‘ 


ber of months. norin a certain precinct a certain number of days‘ 


; 
v4 iT recerill 
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i: 


be a citizen of the State of [llinois, ih your defi- 


hen it is not necessary that he live in a county a certain 

? 

lle must live somewhere in the State of Illinois, and if. he 
inty of the State it would not affect his State citizen- 

ship, but it would his right to vote. 

Mr. Pop llow many of these persons that you have | 

entioned were residents at the date of filing of the bill of 


: 


- . 


()f what counties were they residents ? 


Do you know at that time whether they were living within 


} : 
You don’t know anything about Mr. Hall, positively ? 
Yes, sir; I know this: that it is one of the requirements of 
hall be a resident of the village of Glencoe for : 
gy the time he becomes an officer. 

resigned his position before the date of filing 


Hlad Mr. Hall 


; : } 
rijsie Liat pif - 


Hlad his resignation ever been accepted before the filing of +a ™ 
: ; ; 
a 


| don't know as it was evel! accepted ; I don’t remember 
er any action was taken or not; probably not. 

way of explanation I desire to state that I know all the men 
| was questioned about, as to their citizenship, were voters 
the village of Glencoe at the date of filing of the bill in 


¥ 


iis CAUSe 


JOHN L. DAY. 


JOHN I. BENNETT, Master 


Morton Curver, recalled on behalf of the complainant, 
examined in chief by Mr. Pope, testified as follows, to wit: 


Will you please tell us what State James N. Johnson and 


oO not know 


In Lamont 

lIlow long have they been living there 
‘That l cannot say 

liad they ever been residents of the State of Illinois ? 


‘} 


’ 
Yes Si] they had been 
When 


o-  4 


— tiie 
, 


= %- 
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A. About 11 years ago, I believe. 
Q. Do you know whether James N. Johnson has ever voted in 
the State of Illinois? 
A. I think not. 
(. Do you know whether he was a citizen of the State of Illinois ? 
A. I don’t know that he ever was or that he was not. 
@. Was Eloisa Johnson his wife ? 
390 A. So I believe. 
Q. How long did James N. Johnson reside in the State of 
Illinois prior to filing this bill? 
A. I do not know. 
Q. Can you tell about how long ? 
A. No; because I never became acquainted with Johnson until 
about ’74. 
Q. How long did you continue knowing him ? 
A. I have known him ever since I became acquainted with him, 
in 1874. 


It is understood and agreed that the signatures of the defendants’ 
witnesses are waived, except Michael Gormley’s signature. 


Adjourned to Thursday, October Ist, 1885, 3 p. m. 
391 Inthe Supreme Court of Illinois, Northern Grand Division. 
MIcHAEL GORMLEY 


vs. 
JOHN L. Day. 


Errors to the Appellate Court, First District 
of Illinois. 


The clerk will please issue a writ of error to the clerk of the first 
district of Illinois and a summons to the sheriff of Cook county com- 
manding him to summons the defendant, John L. Day, to appear 
at the supreme court for the northern grand division at the next 
term thereof. 

Nov. 12, 1884. 

MORTON CULVER, 
Alt’y for Michael Gormley, Plaintiff in Error. 


$10, clerk’s fees, inclosed. 


Endorsed: Filed Nov. 14, 84. “ E. F. Dutton, el’k.” 


392 STATE OF ILLINOIS, @ 
. y ‘ a oe > SS - 
Supreme Court, Northern Grand Division, § 


The People of the State of Illinois to the sheriff of Cook County, 

Greeting : 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which was in the appellate court of Ill- 
nols, first district, before the judges thereof, between Michael Gorm- 
ley and John L. Day, it is said manifest error hath intervened, to 
the injury of the said Michael Gormley, as we are informed by his 
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complaint, the record and proceedings of which said judgment we 
have caused to be brought into our supreme court of the State of 
Illinois, at Ottawa, before the justices thereof, to correct the errors in 
the same in due form and manner according to law, therefore We 
command you that by good and lawful men of your country you 
: notice to the said John L. Day that he be and appear before 
the justice of our said supreme court, at the next term of said court, 
to be holden at Ottawa, in said State, on the first Tuesday in 
93 March, A. D. 1885, to hear the record and proceedings afore- 
said and the errors assigned, if he shall see fit, and further to 
»and receive what said court shall order in this behalf; and have 
uu then and there the names of those by whom you shall give the 
iid John L. Day notice, together with this writ. 
Witness John Scholfie ld, chief justice of our said court, and the 
| thereof, at Ottawa, this 14th day of November, in the year of 
Lord one thousand eight hundred and eighty-four. 


~ hi 7 + wrt Ss 
Kb. F. DUTTON, 
Clerk of the Supreme Court. 


endorsed Ree'd at — o'clock — m. , Nov. 17, 1884. Seth M. Hateh- 
ett. sheriff. P’d, 75. Served this writ on the within-named John L. 
Day by reading this writ to him this 18th day of November, 1884. 
Seth M. Hanchett, sheriff, by J. H. Burk, deputy. Scire facias. Filed 
Dee. Sth, A. D. 1884: A. H ‘Tay lor, clerk. 


STATE OF ILLINOIs, e 
Supreme Court, Northern Grand Division, { * 


\lfred H. Taylor, clerk of the supreme court in and for the 
northern grand division of the State of Illinois, do here by certify that 
the foregoing is a true copy of the precipe and scire facias, to- 
94 gether — the endorsement thereon, in the above-entitled cause 
of record in my office 
[n testimony whereof I have set my hand and affixed the seal of 
he said supreme court this 17th day of February, in the year of our 
Lord one thousand eight hundred and eighty-five. | 
SEAL. | A. H. TAYLOR, 
Clerk of the Supreme Court. 
- ‘ 


STATE OF ILLINOIS. 


i do hereby certify that the annexed and foregoing attestation DY 
Alfred HL. Taylor, clerk of the supreme court for the northern dis- 
trict of Illinois, is in due form and by the proper officers. 

JOHN SCHOLFIELD, 
Presiding Chief Justice of the Supreme Court of Illinois. 


Feb’y 20. 18S5 


395 Micnar. GorMLEyY, recalled on behalf of the defendants, ex- 
mined in chief by Mr. Cutver testified as follows: 


() Did vou ever make a stats iment to rank Smith that you pro- 
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posed to see if you could not get these streets and alleys, meaning the 

streets and alleys in Gormley’s Addition to Glencoe, vacated, as ‘they 

were yours, on or about the Dt day of March, 187 4, or at any time ? 
A. No, sir; I never did, nor to any one since then. 


Cross-examination by Mr. Pore: 


Q. Did you have any conversation with Mr. Smith at that time? 

A. Yes, sir. 

Q. Did you talk to him about the purposes of this suit ? 

A. No, sir; I don’t think I did; there was no talk. 

Q. At that time did he talk to you about the vacation of these 
streets ? 

A. No, sir. | 

(. Was there any - conversation at that time in regard to what 
you intended to do in the future in regard to those strects ? 

A. No, sir; none whatever. 

Q. Are you as positive about that as you are about anything else 
you have testified to ? 

A. Yes, sir; I have never spoken about it, nor never spoke those 
words to any living soul. 

(. What was the conversation you had with him at that time? 
Detail it in full as near as you can. 

A. He came there and said he was agent for Mr. Clark and wanted 
to know if I would not take a lease from him, and I told him no; I> 
would. not take a lease from him. Then he wanted to have me come 
to the city and see if we could not arrange matters and fix up the 
matter between Mr. Clark and Mr. Culver and myself, and I told 

him I would come. 
O96 Q. Did you come? 
A. No, sir; I. did not. The suit was brought before | 
could reach it. I did intend to 70. 

Q. Did you see Mr. Morton Culver ? 

A. Yes, sir. 

Q. Did he tell you to come? 

He said he would come just as quick as he could. If he had 
come I should have come. 

(. What else was said at that time, if anything? 

A. I do not remember anything more. 

Q. Did you have some talk about that time about the vacation of 
the streets in Gormley’s Addition to Glencoe? 

A. Not that I know of. 

(. Was it not referred to in the slightest degree ? 

A. I do not think it was. 

(. Are you positive ? 

A. As near as I can remember. The most he talked about was 
the lease. 

Q. Did you tell Mr. Smith you had some interest in the alleys or 
streets at that time? 

A. I do not remember talking about anything of that kind. 

Q. Will you swear that you did not tell him that you had an in- 
terest in the streets and alleys at that time? 
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A. I do not remember of ever telling him anything about it. [ 
‘mo no l——— 


(). You swear now simply from the fact that you do not recollect 
i conversation ? 

A. Well, | am sure I never said those words to any one. 
(). You swear now that you did not use the words which Smith 


tates you did use because of the fact you do not recollect. Is that 


\. i think I would be pretty apt to recollect. 
(). Answer the question yes or no. 
O7 A. I did not say those words to him. I would recollect if 
| used those words, but I am sure I never did. 
(). You swear now that vou did not use the words which Smith 
tates you did because of the fact you do not recollect. Is that so? 
\. Isay no. I would remember them if I had used them. I 
ww I would never use those words to any one. 
(). Question repeated 
A. I do recollect. I do—I do 
(). | thought you said a few minutes ago that you did not recol- 


+ 


eet ; 
A. I say [ never used those words to him ; never. 

(). Do you swear that you never used those words because you do 
recollect ? 

A. Iam sure I would recollect if I said so. I never used those 
vords to anybody. I never used them to any living soul, neither 
Smith o1 anybody else. 

SATURDAY, October 31, 1885—2 p. m. 

Parties met pursiant to agreement. 

Present: Counsel as before. 


Charwtes E. Porr, a witness called on behalf of the defendants, 
being first duly sworn,examined by Mr. Cutver, testified as follows: 


(). Are you one of the complainant’s solicitors in this case ? 
A. Yes 
(). Hlave you brought with you all the abstracts of titles, original 


and copies, in your possession or under your control which ever be- 
longed to the complainant or were ever delivered to the complainant 
or any ol his agents in reference to a certain loan secured by a trust 
deed already offered in evidence by Michael Gormley and Morton 
Culver to Adolph Loeb, trustee, and purporting to show the title 

or part thereof to the lands and parts thereof described 
395 in the trust deed ” 

A. I have brought all the abstracts that have ever been in 
the office of our firm or that I have ever had possession of relating 
to thi property in controversy. 

(). Will you allow me to look at them ? 

\. No; only to enable you and the master,if he sees fit, to see 
whether they are competent evidence; for no other purpose. I de- 
sire to state to the master that the only abstracts that either I or my 
firm have or had are abstracts that were made subsequent to the fire 


fd 
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of ’71, and are not evidence in this case or in any ease. I will sub- 
mit at any moment these abstracts to the master for the purpose of 
verifying my statements, but I do not propose to allow defendants’ 
counsel to examine private memoranda which complainant has paid 
for and which none of the defendants have the slightest right to 
examine, except for the purpose of showing they are not competent 
evidence. | 


By the Master: The only question involved seems to be whether 
a litigant may bring in a witness by subpena duces tecum and compel 
the production by a person other than the litigating party of an 
abstract of title, to which such party has no ownership, for the pur- 
pose of allowing the same to be used as evidence, and especially 
where, as in this case, the witness states and the fact is that he has 
no other abstract and controls none made subsequent to the fire in 
Chicago in 1871, when the original records were burned. 

The statute only authorized the use in evidence of abstracts made 
before the fire in the due course of business, and I do not*under- 
stand that the abstract in question is admissible in this case under 

that statute and the decisions of the supreme court thereon. 
309 I therefore hold that the witness is not compelled to pro- 

duce and deliver to the defendants the abstract in question, 
(1) because it is the property of Clark and not that of the detendants, 
and (2) because it is inadmissible as evidence. 


To which ruling of the master defendants’ counsel excepted. 
| 


I, John I. Bennett, master in chancery of the circuit court of the 
U.S. for the northern district of Illinois, do hereby certify that the 
above and foregoing is a correct transcript of the evidence of Charles 
E. Pope as a witness before mein the case of Alfred Corning Clarke 
complainant, vs. The Village of Glencoe et al., defendants, and of my 
ruling therein upon the motion of the defendants. 

I further certify that I believe the above and foregoing ruling to 
be correct. 

Chicago, November 2, 1885. 

JOHN I. BENNETT, 
Master in Chancery of the United States Circuit Court 
for the Northern District of Illinois. 


Subsequent to the making but before the filing of my report of 
the foregoing evidence on the 27th of October and on (Oct. 31st, 
1885, the parties again nppenned before me, and the above evidence 
of Michael Gormley and Charles EK. Pope, contained on page 338 
and subsequent pages, and the above ruling was [w — mi ree by me, 
and on the same day exceptions thereto were made of his Hon. 
Judge Blodgett, who overruled the exceptions. 
JOHN I. BENN 


ETT, Master. &e. 
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do not remember of ever telling him anything about it. I 
y not-——— 
Y¢ 


the conversation 


Ju swear now simply from the fact that you do not recollect 


+) 


Well, I am sure I never said those words to any one. 
You swear now that you did not use the words which Smith 
you did use because of the fact you do not recollect. Is that 


} 


think I would be pretty apt to recollect. 
(). Answer the question yes or no. 
A. I did not say those words to him. I would recollect if 


used those words, but I am sure I never did. 


‘ou swear now that vou did not use the words which Smith 


u did because of the fact you do not recollect. Is that so? 
say no. I would remember them if I had used them. I 
would never use those words to any one. 


lestion repeated 
2 


do recollect. I do—I do—— 
thought you 1 a few minutes ago that you did not recol- 


say I never used those words to him; never. 
u swear that you never used those words because you do 
, é¢eer.ee | 


ild reeollect if I said so. I never used those 


2 " : 
: : >> A 


| never used them to any living soul, neither 


i 
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irsuant to agreement. 


 Porr, a witness called on behalf of the defendants, 
xamined by Mr. Cutvenr, testified as follows: 
the complainant’s solicitors in this case ? 
ight with you all the abstracts of titles, original 
ossession or under your control which ever be- 
plainant or were ever delivered to the complainant 
ts in reference to a certain loan secured by a trust 
| evidence by Michael Gormley and Morton 
Loeb, trustee, and purporting to show the title 
ereof to the lands and parts thereof described 


that I have ever had possession of relating 
at them ? 

ou id the master,if he sees fit, to see 

netent evidenes for no other purpose. I de- 
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of 71, and are not evidence in this case or in any case. I will sub- 
mit at any moment these abstracts to the master for the purpose of 
verifying my statements, but I do not propose to allow defendants’ 
counsel to examine private memoranda which complainant has paid 
for and which none of the defendants have the slightest right to 
examine, except for the purpose of showing they are not competent 
evidence. 


By the Master: The only question involved seems to be whether 
a litigant may bring in a witness by subpena duces tecum. and compel 
the production by a person other than the litigating party of an 
abstract of title, to which such party has no ownership, for the pur- 
pose of allowing the same to be used as evidence, and especially 
where, as in this case, the witness states and the fact is that he has 
no other abstract and controls none made subsequent to the fire in 
Chicago in 1871, when the original records were burned. 

The statute only authorized the use in evidence of abstracts made 
before the fire in the due course of business. and I do not under- 
stand that the abstract in question is admissible in this case under 

that statute and the decisions of the supreme court thereon. 
309 I therefore hold that the witness is not compelled to pro- 

duce and deliver to the defendants the abstract in question, 
(1) because it is the property of Clark and not that of the detendants, 
and (2) because it is inadmissible as evidence. 


To which ruling of the master defendants’ counsel excepted. 


I, John [. Bennett, master in chancery of the cireuit court of the 
U.S. for the northern district of Illinois, do hereby certify that the 
above and foregoing is a correct transcript of the evidence of Charles 
E. Pope as a witness before me in the case of Alfred Corning Clarke 
complainant, vs. The Village of Glencoe et al., defendants, and of my 
ruling therein upon the motion of the defendants. 

I further certify that I believe the above and foregoing ruling to 
be correct. 

Chicago, November 2, 1885. 

JOHN I. BENNETT, 
Master in Chancery of the United States Circuit Court 
for the Northern District of Illinois. 


Subsequent to the making but before the filing of my report of 
the foregoing evidence on the 27th of October and on Oct. 3ist, 
1885, the parties again appeared before me, and the above evidence 
of Michae] Gormley and Charles EK. Pope, contained on page 3838 
and subsequent pages, and the above ruling was [were] made by me, 
and on the same day exceptions thereto were made of his Hon. 
Judge Blodgett, who overruled the exceptions. 

JOHN I. BENNETT, Master, &c. 
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(FORMLEY et al } 


ited and agreed that defendants Gormley have to Octo- 


ISS4, to close their proofs, and said cause may be placed 
ndar of causes for trial at this term. 
MORTON CULVER, 
Sol’r for Gormleys. 
McCOY, POPE ano McCOY, 
Sol’rs for Complainant. 


lorsed -) Filed Nov. 7, 1885. Wm. H. Bradley, clerk. 


[n the Circuit Court of the United States, Northern District 
of Illinois. 


(CLARK ) 
i 


VILLAGE OF GLENCOE et al. j 


t rernembered that on the trial of the above-entitled cause, in 
ourt, before the Hon. Walter Q. Gresham, the defendants, 
and Eliza Gormley, in order further to maintain the Issues 


ir behalf, offered in evidence the following certified copy of 
rdinanee of The Village of Glencoe, one of the above-named de- 


An ordinance relating to special assessments. . 


it ordained by the council of the village of Glencoe: 


rion 1. That article nine (9) of an act of the General Assembly 

State of Illinois entitled ‘An act to provide for the Incorpora- 
‘ear ! | , 

ities and villages,’ approved the tenth day of April, A. D. 


be, and the same is hereby, adopted in accordance with section 
said article, together with all subsequent amendments thereto 


d free re | A ssem bly 


r ILLINOIS, 
if (nol Villaa ‘yt (si, MCOeE, ; . 
reby certify that the foregoing is a true copy of an ordinance 


’ 


by the council of the village of Glencoe the 15th day of Sep- 


pr. A. D IS73, and posted the 18th day of Septem ber, A. 1). 
as the same appears on the book of ordinances of said village 
Tice. Tt my othies 


hereof I have hereunto set iny hand and affixed the 


_ 


. v 
te seal of said The Village of Glencoe this ninth day of No- 


ted March 20, 1869. | 


oe 


JOHN L. DAY. 
Village Cl rk. 
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403 NorTHERN District oF ILLINOIs, 8s- 


I, William H. Bradley, clerk of the circuit court of the United 
States for said district, do hereby certify the above and foregoing to 
be a true and correct transcript of the record of all the proceedings 
had in said court in the cause wherein Alfred Corning Clark is the 
complainant and The Village of Glencoe; John Nutt, James S. Den- 
nis, Augustus H. Hovey, Frank M. Van Etten, George G. Ligare, 
Granville D. Hall, all members of the council of said Village of 
Glencoe ; John L. Day, clerk: of said village; Michael Gormley, 
Eliza Gormley, Morton Culver, Eugenia M. Culver, James N. John- 
son and Eloisa Johnson, Daniel J. Hubbard ; Adolph Loeb, trustee ; 
James Bolton, successor in trust; Sarah J. Condon; Lyman Baird, 
trustee; William H. Bradley and Lewis H. Boutell, successors in 
trust, and “all whom it may concern” are the defendants, as the 
same appear from the files and records of said court now remaining 

in my custody and control. 


Seal of Circuit Court In testimony whereof I have hereunto 
U.S., Northern Dist. set my hand and affixed the seal of said 
I]}inois, 1855. court, at my office, in Chicago, in said dis- 


trict, this fifth day of October, 1886. 
WM. H. BRADLEY, Clerk. 


$183.95 paid for this transcript by Michael Gormley. 
WM. H. B., Clerk. 


ad 


+) Endorsed on cover: N. Illinois C. C. U. S. No. 192. Michael 
Gormley, appellant, vs. Alfred Corning Clark. Filed October 16, 
1886. 


IN THE 


Supreme Court of the United States, 


OCTOBER TERM, 1889. 


IN@. 159i. 


Appellant. 

Appeal from the Circuit 
Court of the United 
States, for the North- 


ern District of Illinois. 


MicnHaAFL GORMLEY, | 
VS. 


ALFRED CoRNING CLARK, 
e f ppel / cé. 


Brief ano Mreument tor M ppellant. 


MiLLarpD F. RIGGLE, 
Attorney for Appellant. 


W.S. Etuis & Son, LEGAL PRINTERS, 164 AND 166 WASHINGTON ST. 


IN THE 
Supreme Court of the United States, 


OctrosBer Term A. D. 1889. 


MicuaEL GORMLEY, : 


Appellant. | 
Appeal From the Crreurt 
Court of the Unite d 

_ States, for the North- 

| ern District of [llinovrs. 
| ALFRED CORNING CLARK, 


J L pyre //, C. | 


BRIEF AND ARGUMENT FOR APPELLANT. 


ne ee 


STATEMENT. 

On the 10th day of March, 1843, Marcus Gormley 
received a patent from the United States for the south- 
west quarter of section seven (7), township forty-two 
(42) north, range thirteen (15), east of the third pyrin- 
eipal meridian (r. p. 185), and by warranty deed, dated 


May fth, L861, and recorded in the Recorder’s Ofhice of 


Cook County, Illinois, in book 214 of deeds, page 340, 
| the said Mareus Gormley and wife conveyed said proper- 


ty to Michael Gormley, the appellant, (r. p. 99). On the 


f (rleneoe, 
Be said sub- 
id ordinanee 


ley. ofthce 


Ped] (dn the 


wl =« 6Nbiechael 
id map. p. 


()n the 


her being 
ust passed 


we. between 
rie streets: 
Nlacdison 
7) Blatt? 


4) Wood 
i) Prarie 


lhO4). Said 


ordinance was regularly posted by Michael Gormley, the 


sidewalk inspector of said village (p. 104) and recorded 


according to law in the Recorder’s office of Cook County in 


book 1166 of Records, page 31, (p. 105). 


After the fee 


in said streets had reverted to the appellant the village 


council on the 11th day of February, 1882, attempted to 


condemn the said streets by the following extraordinary 


proceeding. 


‘*Be it ordained by the council of the village of 


‘“(lencoe, that any and all ordinances, heretofore passed 


‘¢by this council vacating any streets or parts of streets, 


‘*shown in the first and original recorded plat of said 


‘¢ addition are hereby declared to be public streets.” 


Recorded February 15th, 1882, in book 1155. of 


records, page 396. (R. 105.) 


The village of Glencoe existing under a special 


charter has its municipal government vested in a council, - 


consisting of a president and five councilmen (p. 53, sec- 


tion 1, article 11) a majority of whom shall constitute 


a quorum to do business. (Section 5.) 


The couneil 


have power under said charter, ‘*to lay out, open, alter, 


‘widen, extend, establish, vacate, abolish, grade or pave 


“or otherwise nmprove and keep in repair all roads, streets, 


‘¢ lanes, avenues, alleys, squares, commons, parks or other 


‘¢ public grounds, or places in said village and to have ex- 


‘¢¢lusive control of thesame.” (P. 55, section 6, article 4.) 


The appellee on the 51st day of 


Mareh, 


L884, tiled 


in the Cireuit Court of the Northern District of Illinois, 


his bill of complaint or petition against the appellant and 


others, alleging that he, the said Alfred Corning Clark, 


being a citizen of the state of New York, Cid on or about 


the 14th day of October 1882, become and has been con- 


tinuously ever since, and now is the owner in fee simple 
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blocks, without consent of petitioner, and that Michael 
Gormley be restrained from applying to said council for 
the passage of such ordinance or ordinances. 

Qn the fifteenth diy of September, lss4, Michael 
Gormley and Eliza Gormley filed their joint and several 
plea and answers in said cause, saving and reserving unto 
themselves, and to each of them “ill benefit or advantage 
of exception or otherwise, that can or may be had or 
taken to the many errors, uncertainties and other imper 
fections in snd bill contnuined. 

They deny that complainant is the owner of said 
property. 

They admit that Michael Gormley petitioned the vil- 
lage council to vacate Adams street, from Grove to Bluff 
streets, and that said petition was in writing. That 
said ordinance was duly passed by the requisite number 
of voters published as required by law, and a true copy 
thereof recorded in said Recorder's office, as required by 
law; and that said Michael Gormley thereupon became 
suvested with the title LO seid portion oO] Siu supposed 
Adams street. 

Further answering the defendants, Michael and 


liza Gormley, sav that they occupy said strip of ground 
marked Adams street, together with other property ad - 


jacent; that said strip is now and for the last forty years, 


; >. uae? 1 ' . ; , 
hus been used and occupied a Silid AY ET Hiael Grormiiey wud 


his familv continuously. and to the exclusion of all other 


| } 
j | 


persols as a homestead: Lhat fis house ith Which he bnovV" 


. 4 . ° . oe . : 2 4 } sane f i 
resides with hos frumilv, and I Which be haus resided ior the 
last forty years, Is situated Oh sald SUpPposed Aduumis street, 
and he bias never Ih anv Way released or relinguisned L 


homestead rights thereto, and he and his said wife Kliza 


. } _ i | oo | , . _ - ‘ : ‘ | = os 
Crormiey claim the Same, as it in lact is as their home- 


d, as wellas the land adjacent and adjoining In said 
portions of sections 7 and LS. 

That the land occupied by said supposed Adams 
as never and is not at present used as a public or 
ven a private highway, that 


it it has not been graded or 


sy" } + ff 
UTTAR 
: 


or set off or improved as a road, nor ever been 
used by the public in any manner whatsoever, but has 


ways with other lands adjacent, been enclosed by a 


fence and fences for the last forty years, and for the last 


venty-tive years been enjoyed and controlled by the 
id Michael Gormley and his family exclusively. 
That if complainant is injured by the passage of 
ordinance, he has no remedy in equity, but if any 
emedy he hus it is at law. and that this court has no 


sdietion on the equity side thereof, of the subject 


They deny that the passing and recording the said 


ordinances have in any way clouded the title to 
several lots and blocks in question, claimed to be 
yvned Dy the complainant, or to any of them. 

They admit that Michael Gormley presented a peti- 
said Council for the passage of an ordinance to va- 
ethe Suppose d street mentioned in exhibit ‘*D” but de- 
that he mace any false or fraudulent representa- 
2 in relation thereto. 

Def 


ndants say the ordinances vacating said streets 


27's }¢*¢ 


eularly passed by the requisite majority of said 
neil at oa regular meeting thereof; whereupon 


ee to the land occupied by said supposed 
ts reverted instanter to the defendant Michael] 


’ } } 
Ly miev. and that ai 


any attempt to annul or reseind the 
cial or regular meeting of said Council 


ither on January 12th or 24th, or February 


‘¢ 


‘¢ 


ith, 1882, was wholly nul. and void, as was also the 
attempt of said Council afterwards to re-establish said 
Streets or supposed streets, 

Defendants say it may be true that said Day never 
posted said ordinances of January 3rd, 1582, but say that 
Michael Gormley posted true copies thereof as required 


by the charter of Glencoe, and had a true copy of said 


order of vaecntion recorded in the Recorder's othee oft 


Cook County, as required by the statutes of Illinois in 
such case made and provided, and defendants insist that 


such proceedings have in no wise clouded or impaired 


the complainant’s title, such as he has, to the lands or 


any part thereof, mentioned in complainant’s bill of 


complaint; that the mandamus suit mentioned in com- 
plainant’s bill of complaint can in no wise have any ef- 
fect on this case. 

Defendants deny that Michaei Gormley has fenced 
In said lots and blocks claimed to be owned by com- 


plainant, and said streets and parts thereof, as alleged 


in complainant’s bill of Complaint, but say that the en- 


tire southwest quarter of Section 7, T. 42, KR. 15 east of 


the jrd P. M. has been used and occupied and enjoyed 
since the Issuance of a patent, first by Mareus Gormley 
as a residence and homestead, and then the defendant 
Michael Gormley, arid that the entire 160 acres have 
been enclosed by nu fence or fences for the last forty 
vears, except the north 55 feet thereof, which is a part 
of an old country roud used by the public over thirty 
vears, end the east 535 feet of said 160 acres, which is a 
public street. 

Defendants submit to this Honorable Court that all 
and every the matters inthe complainant’s bill of com- 


plaint mentioned and complained of are matters which 


se en emcee 


an cn 
y] sy 
5 o5 
, 
| t 4 
; 
' | ) 
‘ 
' ‘ ‘'{ 
nit ¢ 
‘ ti] 
7 
"4 | 


LQ 


dland tried at law and with respect to 

nant os entitled to cunhy relief from 

id the defendants ask that they 
lean ti 


fit of this defense as if they had 


to mntntain lis bill of com- 


nowhere alleges that the 


. , , 
1} } r »\ (*] ~ \ 
. 


isso much as $500 


COUT has ace jurisdiction of the subject 
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{| y of December Iss5, a decree was 
i] ait terial alleoations in sid 
| that at the time of the filing of the 
itioner s and now ts the sole 
I remises described with buildings, 
it Mic nd liza Gormley are now 
te of filing the petition, In possession 
mc that the value thereof exceeds 
WIT 
oner derived and held title and 
title to snid lots and blocks under 
THLE) thidi complete ehain of con- 
1 acknowledged and deliv- 
- America, to him, the said 
Saat 


ld, riley's (ddition to 
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Glencoe, showing lots and blocks with other property, 
both conveyance and plat being recorded in’ Recorder’s 
office of Cook County, and by descent from his father, 
Kdward Clark, deceased, as the sole heir at law of the 
sud Edward Clark. 
srd. That the public records of Cook County, IL., 
showing the title to said lots hereinbefore mentioned, 
were utterly destroved by fire on the sth and 9th days 
of October, 1871. 
4th. That at the date of filing the petition herein, 
on that portion of Adams avenue shown on said plat, as 
between Bluff and Grove streets, there was and is now 
located and situated the dwelling house, barn and shop 
belonging to said Michael Gormley. 
oth. ‘That the ordinance of January 3rd, 1882, 
mentioned in said petiton, whereby it was sought to 
vacate certain streets in said Gormiley’s Addition to 
Glencoe, and-a copy of the same is recorded in the Re- 
corder’s office of Cook County, Hlinois, but that said ordi- 
nance was never posted or published as required by the 
eharter and ordinance of said village; but said ordinance 
of January 8rd, 1882, was by said council, by resolutions 
on January 12th and 24th, 1852, duly repealed, rescinded 
and annulled. 
6th. That the council of said village of Glencoe, 
on October 4th, 1881, passed an ordinance to vacate so 
much of Adams avenue, ns is located hetween Grove 
street and Bluff street. shown on said plat of Gormley’s 
Addition to Glencoe, which said ordinance was duly 
posted as required by the charter and ordinance: of said 
Village of Grlencoe. 
Thereupon the court decrees: Ist. That the title 


to said Jots and blocks (describing them) was at the date 


Htion her ‘nd now is. vested inthe 


A. 
te with allrights, privileges, . y 
ments and appurtenances, , 
ete., confirmed and estab- 


f filine said petition said t 


is “ovninst petitioner 
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~ demand by said petition for such removal, upon Michael 
and Eliza Gormley, and service of a certified copy of such 
decree by exhibiting and reading the same to them, and on 
a refusal by the said Michael and Eliza Gormley or either 
of them to obey such order of removal, the marshal of 
this district be and is hereby instructed to so remove 
said dwelling house, barn and shop from said portion of 


Adams avenue as hereby ordered and directed. 


’ ith. That.the petitioner has the right to imme- 
diate possession of said lots and blocks, the title of which 
it i is hereby decreed to be in him, said petitioner, and that 
said Michael and Eliza Gormley are hereby ordered, 
i decreed and directed to surrender up possession to peti- 
| tioner, of said lots and blocks, the title of which is hereby 
decreed: in said Clark, and the court doth further order, 

‘se é adjudge and decree that such delivery of said lots and 
y blocks be so made upon proof by affidavit of a demand 
— made by petitioner on said Gormley for such possession 
of said lots and blocks, and service of « certified copy of 
this decree upon said Gormleys, by exhibiting and read- 
ing the same to them to obey such decree or order for 
possession of said lots and blocks; that a writ of {SSIS- 


tance. directed to the marshal of this district, forthwith 


issued to place said Clark in possession of snid lots and 
blocks. | 


ASSIGNMENT OF ERROR. 


1. The eourt erred in not dismissing the bill for 


want of equity. 
2. The petitioner had a complete and adequate 


remedy at law, and a court of chancery had no jurisdic- 


tion. 


The court erred in decreeing void the ordinance 
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them without any evidence relating back before the fire. 
Petitioner's and defendant’s rights start with one common 
source, to-wit: The trust deed of Gormley to Loeb, be- 
yond which it was unnecessary for petitioner to go in an 
ejectment proceeding. The evident intent of this peti- 
tion was to deprive the appellant of his right to trial by 
jury, and a new trial under the statute in case of his de- 
feat. If sucha practice can be maintained under any 
system of reasoning, it practically ends suits at law, for 
possession of real estate in Cook county, Illinois, for the 
reason that every suit can be brought under disguise of 
Burnt record. Such was not the intent of the legislature 


In passing the act. 


The right to possession was purely a question for a 
jury, and in all cases where there is a question purely 
legal, a court of chancery should refuse jurisdiction. 

‘Where a discovery is used as a mere pretense to 
‘soive jurisdiction 1t would be a gross abuse to entertain 
‘a suit in equity where the whole foundation on which 
‘fit rests, Is either disproved or it is shown to be a color- 
‘uble diseutse, for the purpose of changing the form of 
‘* litigation.” 

3 ‘ , 

Story, Equity Jur., 77. 

The court in the case of Lewes v. Cooks, 23 Wallace, 
466, held that a bill to set aside a judicial sale, alleging 
the nullity of the judgment, under which the premises 
were sold, by reason of non-service of the original process 
upon the defendant, cannot be sustained, because of the 
adequate remedy at law, and that ‘‘ejeetment is an ad- 
equate remedy at law.” 

In this same case the court further declares that if 
such objection exists, although not made by demurrer, 


pleas or answer, nor suggested by counsel, it is the duty 


li 


trial by jury. The constitucionality of the act can be 
sustained on the principle that it is only intended to sup- 
ply a loss when courts of law have not the remedy to 
erant the relief sought. 

This court has clearly defined the position I take in 
the Cuse of Hlolland Vs. Chall ily L1LO i. is >. Quoting 
from the court: ‘It does not follow that by allowing in 
‘the federal courts a suit for relief auder the statute of 
“Nebraska, controversies properly cognizable ina court of 
‘law will be drawn into a court of equity. There can be 
“no controversy at law respecting the title or right of pos- 
‘session to property, when neither of the parties are in 
‘possession. An action at law, whether in the ancient 
“form of ejectment or in the form now commonly used, will 
‘¢lie only against a party In possession; should such be 
‘brought in the Federal Court under the Nebraska statute 
‘*aoainst a party in possession, there would be force in the 
‘objection that a legal controversy was withdrawn from 
‘a court of law.” 

The obstruction complained of existed when the 
appellant mortgaged the premises, and at the time when 
appellee acquired his interest. No homestead rights were 
ever waived to the property on which Michael Gormley 
resides, and no proceedings have ever been taken under 
our statute to extinguish said homestead. 

R.S. Illinois, Chapt.52, See. 4, provides: ‘No re- 
lease, waiver or conveyance, of the estate so exempted 
shall be valid unless the same is In writing subscribed by 
said: householder and his or her wife or husband, if she or 
he have one, and acknowledged in the same manner as 
conveyances of real estate are required to be acknowl- 


edged or possession 1s abandoned or given pursuant to the 


ty 
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There was an attempt made by the Illinois legisla- 
ture, Rh. S. [linois, Chapt. 145, See. 2, to invest the ad- 
joining lot owners with the fee of vacated streets, but the 
Supreme Court of IHinois, in Zé/m vs. Webster, 85 Illinois 
116, declares said act unconstitutional. The court there 
holds that ‘‘an intention to take the property of one and 
‘transfer it to another without compensation, ought not 
“to be attributed to the legislature, and a law that would 
“have that effect would be in violation of the constitu- 
‘tion, as well as-unjust. The limits of a lot must be the 
‘extent of the ownership, and it cannot go beyond those 
‘lines.’ Citing: 

Ghhard vs. Reeves, 75 IN., 801: 

S?. Sohn vs. Cuitzow, <2 in., 204, 
and many other eases all to the same effect, and holding 
that in case of the vacation of a street, the fee does not 
vo to the abutting lot owner, but to the owner of the fee 
at the time of the dedieation. Reasoning in the heht of 
these decisions, it cannot be held that after the village 
eouncil had vacated the streets in question, they could 
divest the appellant in any other way than that of con- 
demnation. 

The Supreme Court of Michigan, Cooper vs. Detroit, 
12 Mich., 584, holds that where a highway has been ex- 
tinguished, it ean only be renewed by the same methods 
of dedication which would turn other lands into publie 
WaVs. 

After the village of Glencoe passed the ordinance va- 
eating the streets, the fee reverted lnmediately to the ap- 
pellant, and it mattered not who posted the ordinance, 
or who filed the COPY thereof for record. There is no 
pretext on the part of appellee as to any defect in the 


ordinance vacating Adams avenue, but as to the other 
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vening space between any such lots or blocks, and I sub- 
mit to this Honorable Court, without further argument, 
that under the prayer for general relief, a court cannot 
legally decree one party to surrender ‘to another the pos- 
session of land not specifically asked in the bill. 
For the reasons hereinbefore stated, I respectfully 
submit the decree of the Circuit Court should be reversed. 
Minttarp F. RIGGie, 
Attorney tor Appe llant. 
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MICHAEL GORMLEY, | 
Appellant, Appeal from Circuit 
vs, Court fe the North- 
ern District of Lili: 
ALFRED CORNING CLARK, nois. 
Appellee, 


STATEMENT OF Facts. 


: peu 
MAY IT PLEASE YOUR Honors: 
The “statement of facts ” by appellee is so incomplete 
and misleading from our stand-point that we must ask the 
) court to bear with us in a further recital of the facts as 
shown by the evidence. 
ms On the 5th day of March, 1874, the appellant, a citizen 
of Illinois, made a subdivision, entitling the same GormM- 
LEY ’s ADDITION TO GLENCOE, of the south west quarter 
(S. W. %) of section seven (7), and W.4%,N. E. 4,N. 
W. %, Section 18, township forty-two (42), north, 
range thirteen (13),.east of the third principal merid- 


ian (3d P. M.), in Cook county, State of Illinois, | said 


es being within the limits of the village of 


subdividing said property into blocks and lots. 


-— 


knowled red the plat thereot before al justice of the 


— 


Cert hed to by the county survevor., and duly 


in the recorder’s office of said county. (Rec., 97, 
\ppellant, apparently regardless of the fraud 
ppellee and others which he would be confessing 
iimed upon his eximination as a witness that 
had ever been made of the said quarter sec- 
having merely paid the surveyor $20 for a plat 
for asurvev. (Rec., 219, 220, 225, 226; .) 
pite of the tact that the surveyor, Wolcott, cer- 

it + | have surveyed and subdivided the said quar- 
section ” Rec.,. 100), and that appellant had 
viedged the said subdivision (apparently valid on 
is proprietor thereof, and further had acknowl- 
same as made “of his own free will and deed.”’ 
spite of the fact that he subsequently had 
the said premises under the plat description to 


irties as hereinafter stated. (Rec., 220, 221, 


rently this statement was made to aid his counsel. 


} 


in his claim that the plat did not comply with 
juirements of the statute (Rec., 96, QO7), as 
d in IVlage of Winnetka v. Prouty, 107 Iil., 
said plat does, however, comply with the re- 

nts of the statute as announcetd’in Zown of Lake 
Le Bahn. 120 Ul... 92. and that the case of Wzn- 
uly, supra, does not apply, seems perfectly 
nd we do not understand that the present counsel 
ellant questions this. Appellant’s claim (entitled 
veightin view of the surveyors certificate and ap- 


no survey was made. seems based on 
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purely negative evidence, viz: on the fact that he only 
paid $20 for the plat, that nothing in terms was said by 
him to Wolcott about a survey, and that he had not dis- 
covered any surveyor’s stakes. (Rec., 219, 220, 225, 
220. ) 

The court below, properly, as we think, held that ap- 
pellant was estopped to raise as against appellee, the 
question of any alleged defects in said plat. (Rec., 40.) 

This property had been conveyed to appellant by his 
father, Marcus Gormley, and his wife, by warranty deed, 
dated May 4, 1861, and recorded in said recorder’s office, 
June 5, 1861, but which deed had never been re-recorded 
since the great Chicago fire of October 8th and 9, 1871. 
(Rec., 99, 100.) Marcus Gormley derived title to said 
property from the United States of America, by patent 
dated March ro, 1843. (Rec., 185, 186.) 

On May 15, 1877, said appellant and wife, with Morton 
Culver and others executed a trust deed, duly recorded 
in said Recorder’s office, to Adolph Loeb, as trustee, con- 
veying the premises in dispute in said Gormley’s addition, 
describing the same by said plat of Gormley’s addition, 
to secure a note of said Michael Gormley and said Mor- 
ton Culver, solicitor for appellant in the Circuit court, 
(and his solicitor since at least May 15, 1877) for $10,000, 
of even date with said trust deed payable to their own 
order, and by them endorsed, due three years after date, 
with interest at nine per cent. per annum. This trust deed 
was duly acknowledged and reletsed and conveyed tn due 
form of law, all homestead rights by the grantors ta satd 
premises conveyed. (Rec., 107 to 112.) The inter- 
est on said note not being paid, the premises in dispute 
with other property mentioned in the trust deed were 


duly sold, September 10, 1878, under the powers of sale 
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is, 75 to sO, 129 to 133). 

le by Loeb, viz.: on Octo- 


red by Michael Gormley. 


ire »2}. the village council 
ns street between Grove street 
\ddition (Rec., 92, 154, 

barn and outhouses stood 
treet so vacated, and said por- 


©d was between blocks S and 


o Glens oe, (sold and conveved 
78. to said Edward Clark, as 


‘ iO :)) ce) ming means Ot InVTess and 


tsin said two blocks. This 
luly certified copy was filed 
ippellant October 17, r85r. 


upon the rights ol 
1) lanuar\ .. ZOGde ap- 
mc | ilsely «li Ya! fraudu- 


nerot the premises 


: 
through which the streets sought to be vacated passed, 
[ Mec, 34, 3%, 92, 94, Bf, Sb, 267 to 173, 534 Ce Fae, 
143 to 153, 154, 155), procured the passage of an or- 
dinance vacating a number of streets in said Gorm- 
ley’s Addition, which as your Honors will see by in- 
spection, completely encircled the property deeded by 
Loeb to Clark and Condon, preventing all ingress and 
egress to said Clark and Condon property, except by 
passage over said vacated streets, of which appellant was 
trying to re-invest himself with title.  (Rec., 94, 95, 
183; "1 : 


eo 
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Appellant and Fletcher, a member of the village coun- 
cil, deny that Gormley made any representations as to his 
owning the property through which the streets sought to 
be vacated passed, but the ordinance passed January 3, 
1882, was in Gormley’s own handwriting, (Rec., 159. 
224, 225), the witnesses Schramm, Day, the clerk of the 
village, Hovey, the president of the council, and Sher- 
wood and Dennis, members of the council, five witnesses 
in all, swear appellant did make such statements. 

Law, a village councilman and a witness for appellant, 
swears that such a statement was made at the council 
meeting on January 3, 1882, and in Gormley’s presence, 
but thinks that Dennis made it, and not Gormley, though 
he admits that it may have been Gormley, (Rec., 196, 
197), and further admits that Gormley did not contra- 
dict such statement. (Rec., 198. ) 

Fletcher swears that when the ordinance of January 3, 
1881, was passed, he supposed Gormley owned the land 
through which the streets sought to be vacated passed, 
(Rec.. 202), as all the other members of the council 


thought beyond question. 
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Appellant, shortly after the passage of the ordinance of 
January 3, 1882, applied to John L. Day, the clerk of the 


village, to post said ordinance (Rec., $3), and Day re- 


’ 


plied that he should take the full time allowed him by 
law to do so, viz: thirty days. (Rec., 83.) Subse- 
quently appellant applied to Day for a certified copy of 
said ordinance of January 3, 1882. Day said he would 
take counsel before giying a certified copy thereof, but 
never gave appellant such certified copy. (Rec., 84, 85, 
37.) 

Appellant thereupon copied the minutes of the meeting 
of January 3, 1882, and posted said copy (Rec., 87, 89, 
90, 97, 98, 101, 105), and thereafter filed in the re- 
corder’s office of Cook county, Illinois, a sworn copy 
thereof. (Rec., 97, 98, 101-106. ) 

It is perfectly evident from the evidence and record in 
this case that appellant was determined to fraudulently 
cloud and injure the title of appellee’s property, and that 
Day very properly was doing the best he could, so far as 
his duty would permit, to prevent the perpetration of 
such an outrage. (See answer of Day in Gormley v. 
Day, Rec., 67-69. ) 

On January 17, 1882, appellant filed in the Superior 
court of Cook county, Illinois, a petition for a mandamus, 
asking that Day be required as -clerk of the village to 
‘“ immediately post certified copies of said ordinance (of 
« January 3, 1852), in three of the most public places of 
‘“¢ said village (of Glencoe), as required by law, and also 
‘¢ to file for record in the recorder’s office of said Cook 
‘¢ county, a duly certified copy of said ordinance, or to fur- 
‘nish to your petitioner a duly certified copy of said ordi- 
‘‘ nance upon the tender to said Day therefor, of his legal 


“fees.” (Rec., 50-52, 52-66.) Day filed his answer 
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Appellant, shortly after the passage of the ordinance of 


January 3, 1882, applied to John L. Day, the clerk of the 
village, to post said ordinance (Rec., 83), and Day re- 
plied that he should take the full time allowed him by 
law to do so, viz: thirty days. (Rec., 83.) Subse- 
quently appellant applied to Day for a certified copy of 
said ordinance of January 3, 1882. Day said he would 


tuke counsel before giving a certified copy thereof, but 


never gave appellant such certified copy. (Rec., $4, 85, 
97-) 

Appellant thereupon copied the minutes of the meeting 
of January 3, 1882, and posted said copy (Rec., 87, 89, 
90, 97, 98, IOI, 105), and thereafter filed in the re- 
corder’s office of Cook county, Illinois, a sworn copy 
thereof. (Rec., 97, 98, 101-106. ) 

It is perfectly evident from the evidence and record in 
this case that appellant was determined to fraudulently 
cloud and injure the title of appellee’s property, and that 
Day very properly was doing the best he could, so far as 
his duty would permit, to prevent the perpetration of 
such an outrage. (See answer of Day in Gormley v. 
Day, Rec., 67-69.) 

On January 17, 1882, appellant filed in the Superior 
court of Cook county, Illinois, a petition for a mandamus, 
asking that Day be required as clerk of the village to 
‘“ immediately post certified copies of said ordinance (of 
“« January 3, 1852), in three of the most public places of 
‘¢ said village (of Glencoe ), as required by law, and also 
‘to file for record in the recorder’s office of said Cook 
‘ county, a duly certified copy of said ordinance, or to fur- 
‘nish to your petitioner a duly certified copy of said ordi- 
‘* nance upon the tender to said Day therefor, of his legal 


“fees.” (Rec., 50-52, 52-66.) Day filed his answer 
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sale by Loeb, lots were also sold to W. H. Stubbings 
and Fiovey. (Mec., 14, 193, 113, 139,220, 22%, 222.) 
Appellant put down sidewalks on both sides of Wash- 
ington avenue, between said blocks 2 and 7, and on 
both the east and west sides of said blocks 2 and 7, 
Root paying him for the same. (Rec., 222, 223.) 
A ditch was cut by appellant on the south side of 
Washington avenue, and on Wood street. (Rec., 
223.) Various streets were thrown up with a plow by 
appellant, (Rec., 210, 211, 219.) The village of Glencoe 
also did street and sidewalk paving, and work of various 
kinds on streets and sidewalks in said Gormley’s addi- 
tion. (Kec., 226, 227, 228, 229, 230.)  Fortions ol 
Various streets in said Gormleysaddition were graded and 
and ditched. (Rec., 231.) After the foreclosure by 
Loeb, appellee paid all the taxes upon the premises in 
dispute, Gormley paying nothing. (Rec., 207, 210, 212, 
213, 214, 215, 216, 217, 224, 232, 233, 234.) Appellant 
seems to have fenced in the whole of Gormley’s addi- 
tion to Glencoe, though not claiming to own the property 
sold to Root, Miller or Mrs. Culver, or a homestead in 
the property sold under the Loeb trust deed. (Rec., 207, 
224, 225.) | 

On or about March 21, 1884, Smith, representing the 
appellee, went to Glencoe to see appellant, and requested 
him to take a lease from appellee. This, appellant 
Gormley refused to do, and said that he again “ proposed 
“to see if he could not get these streets and alleys 
“+ vacated, as they were his.” (Rec., 141, 142.) Ap- 
pellant admits the truth of Smith's evidence about the 
lease, but denies his evidence about the proposed vaca- 
tion of the streets. But after the commencement. of 


this suit, appellant again, as we have said, commenced 
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of October 4, 1881, and January 3, 1882, as hereinbefore 
detailed; the proceedings in the suit of Gormley v. Day, 
in the Superior and Appellate courts; alleges that Gormley 
is in possession of petitioner’s land and is about to attempt 
tc further fraudulently cloud the petitioner’s title to his said 
property by procuring a vacation of the streets encircling 
petitioner’s land, and a copy of such vacation through the 
present clerk and council of said village or their success- 
ors, which copy he intends to record in the recorder’s 
office of Cook county, and asks that the members of the 
said council and said Day be enjoined from such illegal 
acts. The petitioner makes various persons, as required by 
the «* Burnt Record act,” parties who claimed, or had 
claimed some interest in and to said petitioner’s property, 
by conveyances since October 8 and g, 1871, or other- 
wise, or who had joined in deeds conveying part or the 
whole of said premises since October 8 and g, 1871, and 
claimed that such interests were subordinate to those 
of petitioner. He made the village of Glencoe and 
Council and Clerk thereof, Michael Gormley and _ his 
wife, “all whom it may concern,” and others, parties 
defendant, and asks that said defendants, all citizens 
of states other than New York, might be required 
to answer the pctition, but not under oath, their respect- 
ive oaths being waived: * That the said ordinances of 
«January 3, 1882, and October 4, 1881, and the copies 
‘ thereof, so as aforesaid recorded in the recorder’s office 
‘of Cook county, Illinois, be declared null and void and 
“of no effect whatever; that at the tinal hearing of this 
‘‘cause, a decree may be entered confirming and estab- 
“lishing in your petitioner in fee simple, absolute, free 


‘and clear of al! liens and incumbrances whatsoever, the 


«title to said lots and blocks so as aforesaid mentioned 
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ipplving to said village or such 
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f. their or its successors in of- 


ff such ordinance or ordinances, 


isked to be restrained 
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‘‘and prohibited, and from procuring the passage of such 


hs ‘ordinance or ordinances or from recording in the re- 
if ‘‘corder’s office of Cook county, Illinois, any copy or 
i ; ; , 
~is A “ copies of any such ordinance or ordinances. 


“That at the final hearing of this cause said injunction 
‘* SO prayed for be made perpetual.” 
The petitioner further prayed for the writ of injunction 


i as asked for, and the writ of subpoena directed to the 


i marshal commanding him to summon the defendants. 


And the petitioner prayed “for such other and further 
‘relief as to equity and good conscience appertains and 
‘‘as to your Honors shall seem meet.” 

The petition was duly sworn to by Frank C. Smith, as 

- agent of the petitioner. 

On March 31, 1884, a temporary injunction was issued 
against the said village of Glencoe,-and the trustecs and 
clerk thereof as prayed for in said petition by the, Circuit 
court, the petitioner appearing by McCoy, Pope & Mce- 
Coy, his solicitors, and the defendants enjoined appearing 
in court by N. T. Fitch, their solicitor. 

The said writ was duly served upon the parties en- 
joined upon the jast named day. 

On June 2, 1884, Michael Gormley, and Eliza Gormley, 
by Morton Culver, their solicitor, filed their demurrer to 
said petition. (Rec., 20, 21.) 

June 14, 1884, an order was entered before the District 
Judge, requiring that publication be made by the clerk of 
the court of notice to the defendants to the petition as 
required by section 17, chapter 116, Hurd’s revised stat- 
utes Illinois, and copies thereof sent to James N. Johnson 
and Eloisa Johnson, his wife, at Northfield, Washington 

county, Vermont, within ten days after the first publica- 


tion of said notice. (Rec., 22.) 
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On said 14th day of June, 1884, an order was entered 
by the judge of the court, that publication be made against 
James N. Johnson, and Eloisa Johnson, his wife, as re- 
quired by the United States statutes, when defendants 

not inhabitants of, and are not found within the dis- 
where suit is brought, and do not voluntarily appear 
id suit. (Rec., 23.) 

Publication was duly made, and notices sent as ordered 
by the court. (Rec., 22-35.) Service of process was 
duly had upon all defendants, except where their appear- 
ance was duly entered, and every defendant was duly de- 

i, except Gormley and wife, and Culver and wife. 

The 23d day of June, 1884, the demurrer of Michael 

nd Eliza Gormley was withdrawn, and they filed their 


swer to said petition September 15, 15584. 


The defendants aforesaid in said answer denied that 
petitioner owned the premises claimed, but alleged 


he held the legal title thereto in trust for Michael 


They admitted that they had made the trust deed to 
Loeb before mentioned, and that Michael Gormley filed 
for record “in the recorder’s office of Cook county, Ihi- 

L certain paper purporting to be a subdivision of 
south-west quarter of section seven, and the west 

half of the north-east quarter of the north-west quar- 
‘ter of section eighteen, all in township forty-two north 
of range thirteen, east of the third principal meridian, 

Cook county, Illinois.”” The defendants charged, “ That 

such pretended plat and the record thereof, were not in 


nliance with the laws of Illinois. and that in fact 


; . 
_ 


TT) 


there never was any dedication to public or private use 


of any street. or streets. alley or allevs. and these de- 


TS 


‘« fendants also say that no part of said land pretended to 
« be included in said plat was ever staked, nor any monu- 
*¢ ment or corner located, or any courses or distances in- 
‘«¢ dicated as required by law, nor any alleys, lots, blocks 
‘or streets, located in said pretended plat as required by 
“law.” 

They admitted the destruction of the record as al- 
leged, the petitioning by Michael Gormley of the council 
of Glencoe to pass the ordinance of October 4, 1881, 
claimed that said ordinance was valid, and that the strip 
of ground occupied by the portion of Adams street so 
vacated, together with other vacated property, was then 
and had been used and occupied for the last forty years 
by the said Michael Gormley as.a homestead. ‘That 
neither he nor his wife had ever relinquished their home- 
stead rights therein, and they claimed the said land and 
the house thereon as their homestead, as well as the lands 
adjacent and adjoining, in said portions of sections 7 and 
18, That the land occupied by said supposed Adams 
street was never and is not at present used as a_ public 
or even private highway, but has always been enclosed 
by a fence for the last forty years, and for the last twenty- 
five years past has been enjoyed and controlled by Michael 
Gormley and his family. 

That if. the passing of the ordinance of October 4, 
1881, the publishing and recording of the same, had in- 
jured any property claimed by petitioner, that he had no 
remedy whatever against them, but the sole remedy that 
he had was at law, and against the villaye of Glencoe. 
They denied that the passing of any ordinances of vaca- 
tion injured or clouded the title to petitioners’ land. 

They admitted that Michae! Gormley had presented 


the ordinance of January 3, 1882, to the said council for 


16 


; _ » . _~ 


passage, but they denied the making of any false or 
fraudulent representation to the council in relation there- 

They claimed that the last mentioned ordinance was 
regularly passed, and that the title to the land thereby 


cated reverted instantly to said Michael Gormley, and 


. 
—" 


1 attempt, on January 12, January 24, and Febru- 
iry 7, 1882, to annul said last mentioned ordinance, and 
to re-establish the streets in Gormley’s addition were void. 

They admited that it might be true that John L. Day 
had never posted the ordinance of January 3, 1882, but 
said that Michael Gormley had, as required by law. 
and had recorded in the said recorder’s office a true copy 
thereof, as required: by law, and claimed that such pro- 
ceedings did not cloud or impair such title as the petitioner 
had to the lands claimed by him. They denied that the 
suit in the Superior court and the proceedings on the ap- 
peal to the Appellate court of Gormley v. Day, had any 
effect upon the case at all. The defendants further said in 
their answer, “that so faras regards the assertion 1n com- 
‘ plainants’ bill, that this defendant, Michael Gormley, in- 
‘ tended to have the council of the village of Glencoe pass 
‘ another ordinance, similar to the one of January 3, 1882, 
‘and of October 4, 1881, they know nothing in regard 
‘thereto; but this defendant, Michael Gormley, says he 
‘presumes this court will not curtail him of any of his rights 
‘as a citizen of the United States, and that if he shall see 

proper at any time to petiuon the council of the-village 
“ for anything for which it has cogmizance he will do so.” 

The defendanis alleged that the entire one hundred 
and sixty acres for the last forty years had been enclosed 
by a fence, excepting the north thirty-three feet thereof, 
which was a part of an old country road, known as South 


avenue, which had been frequently used by the public as 


yeni 
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a highway for over thirty years; and second, excepting 
the east thirtv-three feet of said rt60 acres. which was a 
public street, knowa as Grove street. They denied the 
right of the petitioner to the relief prayed. The pular 


“oa was sworn to by Michael Gormley. (Rec., 25-31.) 


On the 15th day of September, 1884, Morton Culver 


and his wife filed a disclaimer of any right or title in the 
premises claimed by petitioner. (Rec., 30.) As the 
court will see, the sole issues in the case are those raised 
by the answer of Michael Gormley and wife. All other 
questions being eliminated from the case. 
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On the gth day of December, 1835, the case came to 
a hearing and a decree was duly entered in favor of the 
petitioner. The decree found that the petitioner was the 
owner in fee simple absolute of the premises claimed by 
him with the *« buildings, tenements, rights, privileges, 
‘hereditaments, easements and appurtenances thereto 
“appertaining and belonging, free and clear from all 
‘liens, claims and encumbrances whatsoever, and 
“that the defendants, Michael and Eliza Gormley, 
“are now and were at the date of the filing this 
“petition in possession of said lots and blocks.” 
That the petitioner derived and held title to the 
property claimed as stated in said petition. That the 
public records of Cook county, Illinois, showing the title 
of said petitioner to said property were destroyed by fire 
on the Sth and gtn days of October, 1871. That the 
dwelling house, barn and shop belonging to Michael 
Gormley were located on the portion of ground shown 
on the plat of Gormley’s addition on that portion § of 
Adams avenue, located between Bluff street and Grove 
streets, that the ordinance of January 3, 1882, was neve 


posted nor published as required bv law. and was bv res- 


Qm § ure” 
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olutions on January. 12 and 24, :882, and by ordinance 
of February 7, 1882, duly repealed by the council of the 
village of Glencoe. That the ordinance of October 4, 
1881, was passed by said council, and the ordinance duly 
post d. 

The court ordered, adjudged and decreed that the 
premises in dispute were, at the date of filing the peti- 
tion, and now are vested in the petitioner in fee simple 
absolute, “ together with all the rights, privileges, ease- 
‘ments, tenements, hereditaments and appurtenances 
thereunto appertaining and, belonging, and the said 
‘fee simple title in and to said last mentioned lots and 
‘blocks so decreed in said petitioner is hereby established 
‘and confirmed in him, the said Alfred Corning Clark, 
‘together with all the rights, privileges, easements, ten- 
ements, hereditaments and appurtenances thereunto ap- 
‘pertaining and belonging, free and clear from all claims, 
“liens and encumbrances of whatsoever name = and 
‘nature.’ 

«The court doth further order, adjudge and decree 
‘that at the date of filing said petition, the said Michael 
‘Gormley, was and is now estopped as against said pe- 
-titioner, Alfred Corning Clark, his legal representatives, 
‘heirs and assigns of said lots and blocks, or any part 
thereof, the utle of which is decreed in him the said pe- 
‘tiuoner, from alleging or claiming any informality or 
‘defect in the plat of said Gormley’s addition to Glencoe 
‘aforesaid, and that said Michael and Eliza Gormley have 
‘no homestead rights in any of said lots and_ blocks 
‘herein decreed in said Alfred Corning Clark, or in any 
‘street or streets, or parts thereof, upon which any of 
‘the said lots and blocks abut as against said Alfred 
+ Corning Clark, his legal representatives, heirs and as- 


‘signs of said lots and blocks, or any part thereof.” 
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The court decreed that the ordinance of January 3, 
1882, was never legally posted, that it was annulled and 
rescinded, and at the date of filing the petition and of 
entering the decree, together with the copy thereof, filed 
in said recorder’s office, Cook county, Illinois, was null 
and void, and of no effect whatever. 

The court further decreed that at the date of filing the 
petition, and at the time of entering the decree the title of 
that portion of Adams avenue shown on the plat of Gorm- 
ley’s addition between Grove street and Bluff street, was 
vested in fee simple in Michael Gormley, * subject to the 


‘‘easement in and the right of use of as a street by said 


“ 


‘petitioner, Alfred Corning Clark, his heirs, legal repre- 


“ 


‘sentatives and assigns, as the owner of lots or parts 
“thereof, abutting on said portion of said Adams avenu: 
“between Grove street and Bluff street, and the court 


“doth order, adjudge and decree that said Michael 


“ 


‘Gormley, and Eliza Gormley remove from said portion 
‘of said Adams avenue between Grove street and bluff 
“street, said dwelling house, barn and shop now on said 


«last named poruon of Adams avenue, on or before the 


“ 
e 


first day of May, 1886, and that in default of such re- 


“ 


‘moval so hereby ordered, upon proof by affidavit of a 


. 
© 


demand by said petitioner for such removal upon said 
«¢ Michael and Eliza Gormley, and service of a certified 
“copy of this decree by exhibiting and reading the same 


“to them, and a refusal by said Michael and Eliza Gorm- 


“ley, or either of them, to obey such order of removal, 


“* 
© 


‘the marshal of this district, be and he is hereby in- 
‘structed to so remove said dwelling house, barn and 


‘shop from said portion of Adams avenue as hereby 


A 
« 


ordered and directed.” 


The court further decreed that the petitioner had the 


eB 7 ES BS aera CEPR he Ott ae” eae aes 


20 


right to immediate possession to the lots and blocks, the 
title of which was by the decree vested in him, and Mi- 
chael Gormley and wife were ordered to surrender up 
possession thereof to the petitioner; that unless they did 
so, “upon proof by affidavit of a demand made by pe- 
titioner upon said Michael Gormley and Eliza Gormley 
‘for such possession of said lots and blocks and service 
-of a certified copy of this decree upon said Michael and 
- Eliza Gormley, by exhibiting and reading the same to 
‘them, and a refusal by them, or either of them, to obey 
such decree or order for possession of such lots and 
‘ blocks, that a writ of assistance directed to the marshal 
of this district forthwith issue to place the said Alfred 
* Corning Clark in possession of said lots and blocks 
‘hereby decreed in him.” 
The injunction granted against the village of Glencoe, 
ts council and clerk, was dissolved, and all questions as to 


the right of the court to enjoin the action of the council 


ind clerk were thereby eliminated from the case. 


BRIEF AND ARGUMENT 
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The first position assumed by appellant is that the Cir- 
cuit court never had jurisdiction of the controversy, under 
the form of action brought. The argument to sustain 
this position, as analyzed, 1s: 

first. The assumption that the prime object of the 
petitioner was to evict appellant from the premises in con- 
troversy. 

Second. ‘The assumption that the interest of appellee 
was to deprive appellant of the right of trial by jury and 
of a second trial under the Illinois statutes relative to 
ejectment, by bringing suit under the burnt record act, 
instead of commencing a common law action in eject- 
ment. 

Third: That the bringing of suits under the Burnt 
Record act must be restricted to cases where the remedy 
at law is inadequate, otherwise the Burnt Record act is 
unconstitutional, because it deprives a defendant of the 
right of trial by jury. 

The first and second assumptions are clearly without 
foundation. 

The gaining possession of the premises in dispute was 
and is a mere incident of the litigation. As well might 
one say that,any and every suit in chancery where the 
jurisdiction of the court 1s unquestioned, and where a writ 
of assistance issues, that, because of the issuance of such 


writ, the prime object of the complainant must have been 


See, etter eensin 


~ ie ll lie tS A tat Ba a 


to evict the defendant, as to assert, as appellant in effect 
does, that in this case because a writ of assistance has is- 
sued, therefore the prime object of appellee was to gain 
possession of the premises in dispute. 

The question as to whether the circuit court was, under 
the circumstances, justified in ordering a writ of assistance 
to issue, is a distinct and separate question from the ques- 
tion of the jurisdiction of the court to enforce rights con- 


ferred by the Burnt Record act. 

As tothe order for the issuance of the writ of assist- 
ince, more hereafter. 

If the intent of appellee to deprive appellant of the 
right of a trial by jury was so obvious, it was a most sin- 
ular thing that appellant did not, by demanding such 
trial in the court below, put himself in a position, either to 
frustrate such intent or to take advantage, on an appeal, 
of a refusal of the court below to grant a trial by jury. 

This court will search in vain throughout the record 
for any suggestion or demand of appellant for such boon 
he would have this court believe he so much craved. 

Appellant’s position was that no hability whatever ex- 
isted on the part of either Michael Gormley or Eliza 
Gormley for the acts complained of, but that if appellee 

iny remedy, it was against the village of Glencoe on 
he common law side of the court (Rec., 27, side paging 

The Supreme court of Illinois has expressly ruled that 

w desires a jury trial in a suit under the Burnt Record 
he must demand it in the court below, otherwise he 
Ina position to complain in an Appellate court of 


the absence of such jury trial, as he will be considered as 


_ 
ng waived it. 


~~ 


Heacock v. Llosmer, 109 Ill., 245-251. 
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See concurring opinion of Justice Walkgee in 
fleacock v. Lubuke, 107 Ill., 396-404. 


As no application for a jury trial or desire for it was indi- 
cated in the Circuit court, there was no ruling of the lower 
court on this question and no such ruling is before this 
tribunal for review. Had there been such an application 
this court must conclude if such right existed for such 
jury trial, it would have been granted; not being applied 
for, it was waived. 

The invariable practice of this court, in complete ac- 
cord with the ruling of the Illinois Supreme court in 
fleacock v.. Hosmer, supra, has been to refuse to allow a 
question to be raised in this court not raised in the court 


below. 
Bell v. Bruen, 1 Uow., 169. 


Doe v. Watson, 8 How., 263. 
Beek v. Meagher, 104 U.S. R., 279. 
Clark v. Fredericks, 105 U.S. R., 4, 
as this court said in 
Springer v. United States, 102 U.S. R., 
590-593. 


‘The point was not brought to the attention of the 
“court below and cannot therefore be insisted upon 
‘¢ here.” 

This court said in 

Kearney v. Case, 12 Wall., 275, 284: 


“We think that it is is almost a necessary inference 
*“ where a party is present by counsel and goes to trial 
‘‘ before the court without objection or exception, he has 
“ voluntarily waived his right to a jury, and must be 
‘held in this court to the legal consequences of such a 


“waiver.” 


\nd the well settled rule of this court is that unless a 
stipulation appears in the record waiving a jury that 
is court will not review the case when it is_ tried 
withont a jury. 
Bond v. Dustin, 112 U.S. R., 604. 
Dundee Mortgage Co. v. flughes, [24 U. 


ean, SET, 


We submit that this court cares nothing for the mo- 

. _ ‘ : ie - |] hes ‘ > f ‘ f = 
or intent of appellee in choosing one form of ac- 
nn rather than another. It cannot in the nature of 


things ascertain motives and intent. The question be- 


is Court on this point 1s not one of meolzves and in- 
f hut one ot gurisdiction. 
This petition is brought, as we have said, under the 
provisions of an act enbodied in chapter 116. revised 
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statutes of Illinois. This act was passed -iIn 1872, as 
n as possible after the great Chicago fire of October 
Sand g ,1871. The object of said act was to enable an 


owner of real estate when /his record title to. such prop- 


erty was destroyed by tire to restore such record, whether 
parties to such litigation were in possession or out of 


possession to such property, and to provide a short stat- 


: ‘ . 


f limitations to protect such owner against fictitious 
nd colorable claims likely to be urged in the confusion 
nseguent upon a total destruction of the records by 
The statutory action provided to carry into effect the 
provisions of the statute is essentially a chancery suit. 


an enlargement of the chancery jurisdiction of the 


the suit is to be commenced in a court having chan- 


cery jurisdiction. The notice to be given and service of 
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summons to be had is to be given and had in the same 
manner as may be required in chancery proceedings. The 
petition, answer, cross-petition, decree and all proceed- 
ings in the case, are essentially chancery pleadings and 
proceedings, and a reference to a master in chancery is 
provided to take proofs and report findings. The cause 
is docketed as a chancery case. 

That a federal tribunal can enforce such statutory rights 
upon the chancery side of the court when the citizenship 
of the parties is such as to give the court jurisdiction is 
well settled. 

This court said in 


Clark v. Smith, 13 Peters, 195, 203, 204. 


«The state legislature certainly have no authority to 
‘prescribe the forms and modes of proceeding in the 
‘courts of the United States; but having created a right 
‘and at the same time prescribed the remedy to enforce 
“it, if the remedy prescribed is substantially consistent 
“with the ordinary modes of proceeding on the chancery 
“‘ side of the federal courts, no reason exists why it should 
‘not pe pursued in the same form as it 1s in the state 
“courts; on the contrary, propriety and convenience sug- 
“gest, that the practice should not materially differ, 
‘“ where titles to lands are the subjects of investigation. 
‘¢ And such is the constant course of the Federal courts. 
‘For instance, in Tennessee, the legislature has provided 
“that the courts of equity may divest a title and vest it 


‘in another party to the suit: and that the same decree 
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‘shall operate as a legal conveyance. | So, in Kentucky, 


“~ 
¢ 


the legislature has declared. that the courts may appoint 


¢ 


‘a commissioner tO Convey, aS the attorney in fact of 


“litigant party; and that such deed shall pass the title: 1 


The federal courts in the states referred. to, 


nd of passing title which the states have the ex- 


] 


nces. binding infants and femes covert, 1f ne- 


ubt having been entertained of its propriety. It 


said, with truth, that this is a mode of convey- 


he power thus to decree a convevance, pre- 


edy been rejected by the courts of the United 


he rioht to have such record convevance would 


tallen w ith it. as they could not be separated. 


undoubted truth is, that when investigating and 


ine on titles in this country. we must deal with 


practice. as we find them, and accommodate our 


of proceeding, ina considerable degree, to the 


f the case and the character of the equities in- 


in the controversy: so as to give effect to state 


tion and state policy, not departing, however, 


sitimately belongs to the practice of a court 


er 
same effect are: 
Ix parte McNiel, 13, Wall., 236. 
Broderick’s Will, 21 Wall., 503. 
Fitch v. Creigh ton, 24 How.. 159. 
[lolland v. Challen, 110 U.S. R., 15. 
Reynolds v. Crawfordsville First National 
hank, 112 U.S. R., 405. 
th success, be contended that the Cir- 
is not jurisdiction of the class of case to which 
ar belongs, we submit that the only further 
isdiction Is as to the averments in the petition 


oof sustaining such averments. Chapter 116, 


the same pra tice. for many vears. with- 


ht to regulate: still the same statute that con- 


ie mode of proceeding; and had the form of 
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section 16, Illinois Revised Statutes, Starr & Curtiss edi 
tion. provides what the petiuon shall contain and how it 
shall be sworn to. 

The court will see by inspection that all the requisites 
of the statute were fully complied with in the petition in 
this case and fuliy sustained by proof. Counsel for ap- 

es a eins 
pellant donot attempt to controvert this. Phere can. be 
no question then that the Circuit court had jurisdiction of 
the cause. 

This precise point has been decided in Gage vy. Cara- 
her, supra. The court therein said: 

“It is contended that this proceeding is not properly 
“ considered under the act known as the ‘burnt records 
‘act. This is a misapprehension. eS ome ee 
‘effect of the proceeding may be to remove a cloud 
‘from the petitioner's title cannot be regarded as a test 
‘of whether the proceeding is properly under the act 
“That will, in all cases, depend upon the case made by 
“the petition and proofs thereunder.” 
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In the case at bar the character of the title of petitione 


! 
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was set out in detail from the government to the peti- 


i ci : | ' ; ; ati 
tioner. with dates of record of deeds | he aestruction of} 
records of Cook county on October Sth and oth. 1871 


and o! petitioner s record title Defore the fire. Was averred 


The names of all persons who have claimed or no\ lin 
some interest. in and to said lots and blocks owned bi 
vour petitioner by conveyance since October 6 and 4g. 
[O71. or otherwise. or have joined In deeds conveying 
part or the whol ()) Salad premises of you! 1 trope 
since October 8 and g, 1571. (Record 7). and * all who 
“it mav concern’ were 1inpsertedin the petition and madi 


. | , , ° | . . . 
defendants theret he nature of the claim or allegec 
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title of defendants other than that of the Gormleys 
d that of the village and its officers was not stated in 
the petition, as 1t was not necessary. 
Gage V. Caraher, [25 ll., 447. 


Smith as Afutchinson. Ios Il., C62. 


Any comment, therefore, by us as to the nature of 
their respective claims or titles, whether existing before 
r after the destruction of the records, would be im- 
proper, except as it is shown by the evidence in this case. 
It is sufficient to say that with the exception of the Cul- 
vers and Gormleys they were defaulted and their inter- 
ests, whatever they were, extinguished by decree ren- 
dered. The claims of the Gormleys and that .of the 

lage and its oflicers were set out at large. It was ad- 
visable to do this so as to enable evidence of the Appel- 
late and Superior court proceedings to be given. It was 
necessary under the statute to make the Gormleys parties 
and with them necessarily the village of Glencoe and its 
officers as inextricably mixed up with them in their claim. 

There was a complete gap in petitioner’s recorded chain 
of title caused by the record being destroyed, made 
before the Chicago fire of October 8 and g, 1875, of the 
warranty deed from Marcus Gormley and _ wife to 
Michael Gormley, dated May 4, 1861, recorded in book 
214 of deeds, at page 340, in the recorder’s office of 
Cook county, Illinois, June 5, 1861. This deed had never 
been re-recorded since the great Chicago fire. (Rec., 
99 to ror.) ‘This instrument was in the possession, as it 
turned out of appellant, liable at any moment to be 
destroyed or lost. It was only by a subpoena duces tecum 
that its production was enforced, and that its existence or 


loss and destruction became known. (Rec., 95.) A 


Stn ad 
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gap of one deed as thoroughly vitiated and destroyed ap- 
pellee’s record title, as a gap caused by the absence of 
fifty deeds. The blackmailing scandalous character of 
appellant’s claim places it in the same category of fictitious, 
fraudulent, and colorable claims which the Burnt Record 
act was expressly passed to meet, and the decree pro- 
vided for therein to act as a short statute of limitations 
against the enforcement thereof. The acts and character 
of appellant gave great-reason to appellee to suppose that 
if there was any advantage to be gained or annoyance 
given appellee, the deed from Marcus Gormley might at 
any moinent be destroyed, if in existence. The act is 
broad and comprehensive in its character, and it is in- 
tended thereby that when a court has once acquired 
jurisdiction that it shall go on and adjudicate upon any 
and all claims and titles to the property in dispute. 

Judge Blodgett, the United States District Judge in 
Chicago, while sitting as a circuit judge of the Federal 
court in 1882, 1n an able opinion, reported in Seth vy. 
Gage, 11 Biss., 217, construed the provisions of the Burnt 
Record act. He said: 

«As to the jurisdiction of the court to consider and 
‘pass upon the validity of this tax-title in this form of 
‘proceeding, this defendant's claim of title under his tax- 
‘deed having accrued subsequent to the destruction of 


the records I at tirst had some doubts. but a more 


‘careful examination of the statute authorizing this form 


‘of action has led me to the conclusion that complainant 


¢ 


‘mav in this action attack defendant’s subsequently ac- 


¢ 


‘quired title, and mv reasons for this conclusion are 
- briefly these: 
«The act provides that the petition or bill for restora- 


‘tion of title shall set out: 


'@) 
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title of defendants other than that of the Gormleys 
d that of the village and its officers was not stated in 
the petition, as it was not necessary. 
Gage v. Caraher, 125 Ill., 447. ae 
Smith v. Elutchinson, 108 Il., 662. 
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their respective claims or titles, whether existing before 


after the destruction of the records, would be 1m- 
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ts, whatever they were, extinguished by decree ren- 


dered. The claims of the Gormleys and_ that of the 


ige and its officers were set out at large. It was ad- 
isable to do this so as to enable evidence of the Appel- oie. 
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nd with them necessarily the village of Glencoe and its 
tiicers as inextricably mixed up with them in their claim. 
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} caused by the record being destroyed, made 
» Chicago fire of October 8 and g, 1871, of the 
itty deed from Marcus Gormley and_ wife to 
NIichael Gormley, dated May 1, 1861, recorded in book 
14 of deeds, at page 340, in the recorder’s office of 
kK county, Illinois, June 5, 1861. This deed had never ; : 
en re-recorded since the great Chicago fire. (Rec., ide 
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gap of one deed as thoroughly vitiated and destr ved. ap- 
pellee’s record title, as a gap caused by the absence of 
fifty deeds. The blackmailing scandalous character of 
appellant’s claim places it in the same category of fictitious, 
fraudulent, and colorable claims which the Burnt Record 
act was expressly passed to meet, and the decree pro- 
vided for therein to act as a short statute of limitations 
against the enforcement thereof. The acts and character 
of appellant gave great reason to appellee to suppose that 
if there was any advantage to be gained or annoyance 
given appellee, the deed from Marcus Gormley might at 
any moinent be destroyed, if in existence. The act is 
broad and comprehensive in its character, and it 1s in- 
tended thereby that when a court has once acquired 
jurisdiction that. it shall go on and adjudicate upon any 
and all claims and titles to the property in dispute. 

Judge Blodgett, the United States District Judge in 
Chicago, while sitting as a circuit judge of the Federal 
court in 1882, in an able opinion, reported in Sve/h v. 
Gage, 11 Biss., 217, construed the provisions of the Burnt 
Record act. He said: 

“As to the jurisdiction ot the court to consider and 


“pass upon the validitv of this tax-title in this form of 


‘ proceeding, this defendant’s claim of title under his tax- 
“deed having accrued subsequent to the destruction of 
‘the records I at first had some doubts, but a more 
‘+ careful examination of the statute authorizing this form 
‘of action has led me to the conclusion that complainant 
‘may in this action attack defendant’s subsequently ac- 
“quired title, and my reasons for this conclusion are 
+ briefly these: 

‘The act provides that the petition or bill for restora- 


“tion of title shall set out: 
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The extent of the estate in the land in question 
| by the complainant or petitioner, and for whom, 


t mode he derived his title thereto; he 


— , 
ind 1n Whi 


rive the names of all persons owning or claiming 
te in fee in said lands, or any part thereof, and 
rsons to whom any such lands have been con- 
ind the deed or deeds of such conveyances as 
ve been recorded in the office of the recorder of 
since the time of the destruction of such records, 
to the filing of such petition, and their resi- 

so tar as the same are known. 
/ All persons so named in the petition shall be 


? 


lefendants, and shall be notitied of said suit by 
or by publication of notice in the same manner 
be required in chancery proceedings in this state. 
/ By section IS. any person interested may 
such petition. may qaemur or answer the bill, or 
yes-bill. if he desires LO do SQ. 
bv section 20, it is declared that it shall be 
tent for the court, by its decree in such cases, to 
in whom the title in any or all of the lands 
din the petition 1s vested, whether in the peti- 
of the parties before the court. 
seen, is ample provision for bringing 


any title or interest in the lands before 


is made the duty of the. court to 


of the persons so before it the title 
seems to me to have been the purpose of 
ke this proceeding a sort of drag 


nflicting claimants of title or 
' } 

De drawn. and where 
ly rore it. should deter- 


not limited LO titles 
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‘or claims which accrued before the destruction of 
“ the records, but in express terms provided that <all 
“persons to whom such land shall have been conveyed, 
’ ‘and the deed or deeds of such conveyance shall have 
‘¢ been recorded in the office of the recorder of deeds of 
‘such county since the destruction of the records,’ shall 
“ be made partiesto the proceeding; evidently intending 


“ that the petitioner must bring in all persons who appear 


eo 


‘of record to have any deed or conveyance of any inter- 


‘est in the land, so that their respective titles or claims 
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‘may be considered and passed upon. it is further pro- 


©. 
. 


‘vided that unknown owners or claimants may be brought 


‘+ in under the designation of ‘all whom it may concern,’ 


~~ 
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and the decree rendered in such proceeding ts to be final 


’ ‘and conclusive, unless appealed in a certain time limited 


e 


by the act,except as to persons in actual possession of the 


La 
ec 


veyed, and whose deeds have been recorded since the 


. 
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‘¢ premises, or persons to whom the lands have been con- 
destruction of the records and prior to the time of filing 


a 


‘the petition, who are not made defendants by name. 
‘It is possible that the court.on the final hearing of such 
“a case, may, in its discretion as a court of eguity, where 
“two conflicting titles are presented,the validity of which 
‘can be determined ina court of law,by the express terms 


‘‘of its decree, remit the parties holding such titles to a 


. 
-~ 


court of law. for a trial of their rights; but this would be 
. “purely a matter of equitable discretion,and does not limit 
«the power of the court in this proceeding to settle the 
‘entire title by its decree.” 

The Supreme court of Illinois has recently followed the 
doctrine of the case in Bissell’s Reports, in 


Gage et al. v. Caraher, 125 Wb, 447. 


The court says, 1n this last mentioned case: 


ceeding under the statute, 


bring the case within 


claimants. What- 

f chancery, where 

by its dec ree. the 
spective parties as they 
-record.and then, 1n its 
urt ot law to there try 
course was contem- 
it. By 

iven power to inquire 
‘rest in the land in 

rs, judgments or de- 
sine and establish said 
itable charact a ¢ 

her Pro CONS ESSO 

in whom the title 

1d ‘equired to 1n- 

in the premises In 

}. and to decree 
Ferguson, 73 


“t.. 062: Suath v. 
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si) f ntered. are by the 


so found. tor- 
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resenting’ ONYDOS- 
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deeds as 


Il., 


‘Aline, 60 «d., 205), and proof thereof was not made by 


‘the petitioner. This position is untenable. Al! that is re- 


‘quired in respect of adverse’ claimants or their titles is. 


‘that such claimant shall be named in the petition and 
‘made defendant. Nothing more is required to give the 
‘court jurisdiction, under the statute, to investigate all 
claims of title to the premises, and by its decree establish 
‘and confirm the title inthe person in whom it is found to 
‘be vested, and to make all such orders, juadgments and 
decrees as shall be necessary to thit end. It was said in 
‘Smith v. [lutchinson, supra, that the petitioner was _ re- 
‘ quired to establish the validity of his own title only, and 
‘¢when a person is made defendant in a petition of this 
character, it devolves upon him to establish the title he 
may claimto the property.” If appellants intended to 
‘rely on their title set up in their answers, they were re- 
‘quired to show ts validity.” 

In Arvdinsonyv. Ferguson, et al., 78 Ul, 535, 548, the de- 
fense was that Ferguson was in the open adverse actual 
possession and occupancy of the land in dispute from 
1532 to 1573. 

The court said in that case *« The statute (Burnt Rec- 
“ord, Act., ) under which ‘the proceeding Was instituted, 
‘authorized a decree in favor of the better title.” 

The same court said in 


Tleacock v. L.nubuke. 107 W.. 


é 


“Tt is said that this was a proceeding in the 
- bill to quiet title, and as complainant was not in possession, 
‘the bill would not he. This court | held, in a number 
‘of cases, that courts of chancery 
‘““move a cloud upon the 


“complainant is in the lawtu 


cases have no 
character. ‘This 

the revised 

rranted by the terms 
ict expressly author- 
ties mn possession or 
ies defendant to the 
marked distinction 
nda bill to quiet title. 
possession of*the land 
will entertain a_ bill.” 


under the Burnt 


i}. fy >. 


tions that a petition under 


one either in or 


troversy. against 


such property, 

yut the title of 

nake them parties, 
their respective 


' 7 
title shall vest. 


person not in pos- 
juired to set out 
Nebraska statute 
en, 110 U.S. R.. 
to in Leynolds \. 
112 U. S. R., 405, 
ruled equity suits 
party not in pos- 


Statute So 


The mere fact that in a proceeding of an equitable 
nature, a legal title is to be adjudicated upon is imma- 
terial. This your Honors have decided. 

flolland v. Challen, supra. 

Your Honors say in that case: 

“Tf the controversy be one tn which a court of equity 
“only can afford the relicf prayed for, ats jurisdiction ts 
“unaffected by the character of the questions involved.” 

This clause just cited (ithe italics are ours) is peculiarly 


in point in the case at.bar. 


It is idle to say that a court of law could give the re- 


lief sought under the Burnt Record Act, in this case. 
The record title could not be there restored nor the cloud 
be removed caused by the recording of the copies of the 
ordinance of January 23, 1882, in the recorder’s office, 
nor the easement declared and adjudicated in the portion 
of Adams street on which petitioners” lots and blocks 
abutted, and the continuous nuisance abated caused by 
the blocking up of the street by appellant’s buildings 
As a question of jurisdiction therefore, as the relief prayed 
for could not be obtarned in a court of law, the jurisdiction 
of the Circuit court was not affected by th: character of the 
guestions involved. 7 
The preventive remedy for a continuous or permanent 
or constantly recurring or irreparable injury o: nuisance is 
In equity and by injunction. 
Wood on Nuisances 2d Ed., 891, 892, 893. 


896, 897; also note 2 on p. 893. 


Fraud, moreover, is charged and proven against ap- 
pellant. This is always a ground of chancery jurisdic- 
tion, and relief, whether the party wronged be in or out 


of possession of the property in dispute. 


but those cases have no 


f this character. This 
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The mere fact that in a proceeding of an equitable 
nature, a legal title is to be adjudicated upon is inima- 
terial. This your Honors have decided. 


Flolland v. Challen, supra. 


‘Your Honors say in that case: 

“Tf the controversy be one in which a court of eguity 
“only can afford the relief prayed for, its jurisdiction ts 
“ unaffected by the character of the guestions involved.” 

This clause just cited (the italics are ours) is peculiarly 
in point in the case at bar. 

It is idle to say that a court of law could give the re- 
lief sought under the Burnt Record Act, in this case. 
The record title could not be there restored nor the cloud 
be removed caused by the recording of the copies of the 
ordinance of January 23, 1882, in the recorder’s office, 
nor the easement declared and adjudicated in the portion 
of Adams street on, which petitioners” lots and blocks 
abutted, and the continuous nuisance abated caused by 
the blocking up of the street by appellant’s buildings 
As a question of Jurisdiction therefore, as the relief prayed © 
for could not be obtarned tu a court of law, the jurisdiction 
of the Circuit court was not affected by th: character of thi 
guestions involved. 

The preventive remedy for a continuous or permanent 
or constantly recurring or irreparable injury o1 huisance is 
in equity and by injunction. 

Wood on Nuisances 2d Ed., 891, 892, 893. 


896, 897; also note 2 on p. 893. 


Fraud. moreover, 1s charged and proven against ap- 
pellant. This is always a ground of chancery jurisdic- 


tion, and relief, whether the party wronged be in or out 


of possession of the property in dispute. 


| proof in the case at 
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* where two conflicting titles are presented, the validity 
‘of which can be determined in a court of law, by the 
‘express terms of its decree, remit the parties holding 
“ such titles to a court of law for a trial of their rights, 
‘but this would be surely a matter of equitable discre- 
“tion, and does not limit the power of the court in this 
‘* proceeding to settle the entire title by its decree.” 

The cases cited by appellant, we submit, are far from 
being in point. In Lewzs v. Cocks, 23 Wall., 466, the 
court held that the proceeding was merely a bill in equity, 
and that | 

ist. The fraud charged was denied and not proven. 

2d. That the legal remedy was equally effectual with 
the equitable remedy as to all the rights of the complain- 
ant. 

3d. That the complainant sought to enforce “a merely 
‘legal title.” 

In Adllian v. Hbbinghaus, 110 U. S., 568, a bill in 
equity, the court held, “that an action of eyjectment would 
shave afforded the appellee a plain and adequate rem- 
‘* ody.”’ 

The case of Fussell v. Greve, 113 U. S. R., 550, was 
simply a suit in equity, where the complainant, having an 
equitable title, asked that merely upon the strength of 
such equitable title a defendant having a legal title be 
turned out of the possession of premises. 

In none of these three cases was the relief afforded 
under a state statute, to be enforced as in the case at bar. 

The circumstances stated and relief in the billasked are 
such that no adequate, complete or equal remedy can be 


given at law. Moreover, the relief to be given is to be 


this court has repeatedly held 
Fed urts will administer in their own 
izenship is such as to give jurisdic- 
ef extended through state enactments. 
(lark v. Sonith. supra. 
/: harte NMeNeiall, supra. . 
Broderick’s Will. upra.. 
frit (rervhton, supra. 
Re isv.Craw) wdsvtlle First Nat. Bank. 


// / f rbd Tile a. supra. 
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create a new equity, and the Federal courts will admin- 
ister it. 

Clark v. Peters, supra. 

Reynolds v. Bank, supra. 


But, says counsel, the Illinois act is then unconstitu- 
tional as depriving one of the right of trial by jury. 

Under what constitution, or what article of what con- 
stitution, whether that of Illinois or that of the United 
States he claims this, counsel does not deign to state. 

So far as the constitution of Illinois is concerned, this 
question 1s not an open one as we understand. The 
question has been squarely met and squarely settled by 
the [liinois Supreme court in 


fleacock v. /fosier, 1OQ IMl., 245, 250, 25F, 


where the court says: ‘“Asto the validity of the stat- 
‘ute, several cases which called in question its validity 
“have been before the court, and it has uniformly been 
«sustained. /tob:mson v. Ferguson, 78 Ul., 539; Pert- 
“rand Vv. Taylor, 87 td., 235; Mulvey v. Gibbons, td., 367: 
“Fleacock v. Lubuke, 107 id., 396. 

+‘ But it is said the statute deprived a party of a trial 
+ by jury, and upon this ground it is unconstitutional. The 
“same question was raised in the case last cited, and we 
«there held that the act was constitutional, and upon an 
‘¢ examination of the constitutional provision bearing on the 
‘¢ subject, the law as declared in that case would seem to 
-‘be beyond dispute. ‘The constitution of 1818 provided 
“that ‘the right of trial by jury shall remain inviolate. 
«The constitution of 1545 provided that ‘the right 
“of trial by jury should remain inviolate, and_ shall 
‘extend to all cases at law, without regard to 


‘‘the amount in controversv. ‘Thus stood the organic 
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*‘ then she would have been in a position to complain, but 
*¢ she did not ask for a jury in the Circuit court, or in any 
‘¢ manner indicate to the court that she desired the matters 
‘involved in the case submitted to a jury. We are there- 
‘fore of the opinion, as no jury was demanded, the right 
‘‘of trial by jury was waived. 
In 
fleacock v. Lubuke, 107 Ul., 396, 400, 

the court says: 


‘ But it is said the Burnt Records act is unconstitutional. 


a 
. 


as it in effect deprives a party of the right of trial by 
“jury. Since the passage of the act its validity has been 
‘‘ sustained in a number of cases, and in Lertrand v. Tay- 
‘¢ Jor, 87 Ill., 235, the law was held to be constitutional- 


« It will not be necessary, therefore, to enter upon a dis- 


¢ 
a 


cussion of that question here.” 
Justice WALKER in concurring in this last opinion, said: 


‘Inasmuch as a jury was not demanded on the hear- 


“ing, the question of whether a jury should have been 
‘¢ allowed, does not arise in the case.” (Page 404.) 


In 
Culver v. Colehour, 115 Ill., 558, 565, 
the court said: 

«+ This is not a common law proceeding, but a proceed- 
‘ing under chapter 116 of the Revised Statutes of 1874, 
«and a jury trial is neither contemplated by it, nor indis- 
‘* pensable to the relief here decreed.” 

So far as the state constitution is concerned, we submit 
these decisions are final and conclusive, for we understand 
the doctrine of this court to be that whether or not the 
state constitution authorized the passage of a certain 


statute, what is the interpretation of such statute, and what 


‘then she would have been in a position to complain, but 
*¢ she did not ask for a jury in the Circuit court, or in any 
: ‘‘ manner indicate to the court that she desired the matters 
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‘fore of the opinion, as no jury was demanded, the right 
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the court says: 
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‘‘ sustained in a number of cases, and in Lertrand v. Tay- 
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« It will not be necessary, therefore, to enter upon a dis- 
‘ cussion of that question here.” 
Justice WALKER in concurring in this last opinion, said: 
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“ 


‘ing, the question of whether a jury should have been 
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‘* pensable to the relief here decreed.” 


So far as the state constitution is concerned. we submit 
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these decisions are final and conclusive, for we understand 
the doctrine of this court to be that whether or not the 
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state limitation law by the Supreme court of the state 
binds the United States Supreme court. 


r 


Sanger v. Niehtengale, 122 U. S. R., 176. 


The Supreme court of ['linois in 
Bertrand v. Taylor, 87 MNl., 235, 238, held 
that the Burnt Record Act “is in effect a statute of limi- 
‘“¢ tations.”’ 

Appellant cannot complain of any infringment of the 
constitution of the United States in the holding by the 
State court of Illinois that the Burnt Record Act is not 
unconstitutional in denying the right of a trial by jury. 
The seventh amendment to the federal constitution, re- 
lates exclusively to trials in the federal courts and the 
fourteenth amendment to the United States constitution 
is not violated by denying the right of trial by jury in 
common law cases in state courts relating to rights in 
property if the trial is had according to the settled course 
of judicial proceedings in such states as is done under 
the Burnt Record Act. 

Walker v. Sauvinet, 92 U.S. R., go. 


Moreover, the fourteenth amendment aforesaid * can- 
‘‘not have the effect of taking away from the states the 
‘‘ power of giving a court of equity jurisdiction in cases 
“ requiring equitable relief.” 

Church v. Kelsey, 121 U.S. R., 283, 284. 


The sole question then left 1s, did the Circuit court err 
In not giving appellant a trial by jury, owing to the 
provisions of the 7th amendment’ We submit that it did 


not. for two reasons: 


Ist. Because no application was made for such trial. 


and it must be considered as waived. 


we essentially a chancery case, no 
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guranteed by said 7th amendment. - 
Basey ct al. v. Gallaeher, 20 Wall., 670. 
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This point was decided in the case of 
: Kittle v. Pfeiffer, 22 Cal., 484, 
where “P ” executed to the city a quitclaim deed of cer- 
tain strips of land to be used as public highways under the 
name of Belle Air Place and Pfeiffer street, the ‘same 
being part.of a city lot occupied by himself and wife as a 
homestead. Afterwards the parcels then sold never 
having been opened or used as public highways, Pfeiffer 
and wife executed a mortgage upon their homestead, dis- 
cribing it as bounded in part by a line running a certain 
course and distance “to Belle Air Place, and thence a 


‘certain course and distance to Pfeiffer street.’ The 


mortgaged premises were sold under an action to which. 


the husband and wife were parties. 

It was held that the mortgage was a dedication of the 
streets named as public highways, and vested in them 1 
right of way, and that the homestead claim was _ barred 
by the foreclosure and sale, and that the right of way 
passed to the purchasers as an appurtenance of the lot, 
and therefore free of the claim of homestead. 

That the homestead right in that portion of Adams street 
vacated was extinguished, seems to be the inevitable re- 
sult, whether the fee in such portion of the street passed 
to the village of Glencoe or to appellee, as the owner of 
blocks 8 and 9g abutting on that portion of Adams street 
so vacated. The fee in the street was extinguished, so 
far as Gormley was concerned, and with the fee must 
have passed the homestead right as appurtenant, as we 
have said, to blocks 8 and 9. 

flamilton cl al.v. C., B. & 2. RR. BP. Co. 
et al., 124 Ill., 235. 
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Smith’s Leading Cases, Vol. 2, p. 154 (Hare 
& Wallace’s Notes). 
Smith’s Leading Cases (8th Ed.), Vol. 2, 


part I, pp. 160, 161 and 178. 


This interest was of such a nature that equity would 
protect abutting property owners by injunction upon any 
invasion of their rights. 


City of Facksonville v. Facksonville Rw. 
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Zearing Vv. Raber, 74 Ill., 409. 
Zinc Co. v. City of La Salle, 117 Ill., 411. 
Maywood Co. v. Village of Maywood, 118 


Ill., 61. 
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The sole remaining question seems to be as to whether 
the court was justified in ordering a writ of assistance to 
issue. 


The court certainly had jurisdiction to prevent the per-| 


| 
version of the trust upon which the streets were held, | 
and to abate and prevent any further nuisance Gry pre-_ 
venting the use of the streets. 

Cety of ‘facksonville v. Facksonville Rw. 

Co., supra. 

Zearing v. Raber, supra. 

Zinc Co. v. City, supra. 

Maywood Co.v. Village of Maywood, supra. 
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The rights of the parties had been adjusted in full by 
a tinal decree. ‘The court had decreed that so much of 
Adams street as was vacated by the ordinance of October 


4, 1851, was “subject to the easement in, and the right 
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Smith’s Leading Cases, Vol. 2, p. 154 (Hare 
& Wallace’s Notes). 
Smith’s Leading Cases (8th Ed.), Vol. 2, 


part I, pp. 160, 161 and 178. 


This interest was of such a nature that equity would 
protect abutting property owners by injunction upon any 
invasion of their rights. 

City of SFacksonville v. Jacksonville Rw. 
Co., 67 Ill., 540. 3 

Zearing Vv. Raber, 74 Mll., 409. 

Zinc Co. v. City of La Salle, 117 Ml., 411. 

Maywood Co. v. Village of Maywood, 118 
I]., Or. 
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The sole remaining question seems to be as to whether 


the court was justified in ordering a writ of assistance to 


gt Mite 


issue. 
ea ea eae hae - 
lhe court certainly had jurisdiction to prevent the per- 
version of the trust upon which the streets were held, 
and to abate and prevent any further nuisance Gry pre- 
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Cety of Facksonville v. Facksonville Rw. 
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Zearmeg Vv. Raber, supra. 
Zinc Co. v. Caty. supra. 
Maywood Co.v. Village of Maywood, supra. 


The rights of the parties had been adjusted in full by 
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1 N. Y. Supreme Court, Kings County. 
EDWARD P. PENFIELD, Plaintiff, a 
. against 
THE CHESAPEAKE, OHIO AND SoutH- 
western Railroad Company, Defend- 
ants. } 


Summons. Trial Desired 
in Kings County. 


To the above-named defendant: 


You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff’s attorney within 
twenty days after the service of this summons, exclusive of the day 
of service; and in case of your failure to appear or answer, judgment 
will be taken against you by default for the relief demanded in the 
complaint. 

Dated March 4, 1884. 

RUFUS M. WILLIAMS, 
Plaintiff’s Attorney. 


Post-office address and office: No. 93 Nassau street, N. Y. 


2 New York Supreme Court, Kings County. 
EDWARD P. PENFIELD, Plaintiff, ) 
against | Trial Desired in Kings 
THE CHESAPEAKE, OHIO AND SOUTHWEST: { County. 


ERN RAILROAD COMPANY. 


Plaintiff, for complaint and cause of action against the defendant, 
alleges: 

First. That at the time hereinafter mentioned the defendant above 
named was and still is a foreign corporation duly incorporated under 
the laws of the States of Kentucky and Tennessee, and has an office 
for the transaction of its business in the city of New York, State of 
New York, and were and are the owners and operators of a certain 
railroad known as the Chesapeake, Ohio and Southwestern Railroad 
Company, together with the track, cars, locomotives, and other ap- 
purtenances thereto belonging, and were common carriers of passen- 
gers thereupon for hire. 

Second. That on the 380th day of November, 1882, the defendant 
received the plaintiff into one of its passenger cars for the purpose 
of conveying him therein and upon said railroad as a passenger 
from the town of Ripley to the town of Rives, in the State of Ten- 
nessee, for reward duly paid to the defendant by the plaintiff. 

Third. That while he was such passenger the defendant 

3 and its servants so carelessly, negligently, and wrongfully 
conducted themselves in the management of said railroad 

that the ear in which plaintiff was being conveyed as aforesaid was 
thrown from the track and precipitated oVer and down an embank- 
ment or grading, turning over several times, breaking .and damag- 
1—157 
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rowing plaintiff with great force against the side 
| janding piaintifl upon the bottom of the 
upon his buttocks, jarring him and greatly 


samme, and at the same time cutting plaintiff 
in several places, causing several of the seats 
tiff, greatly bruising him about the legs and 


i 1, be 
re, and lame for some time. 
n of thesaid careless, negligent, and wrong- 
| lant and its servants and the violent blow 


uff upon his said buttocks, as above set forth, 
ned and described, and as a result of the said 
ting abscesses formed along the bowel 
the scrotum, and finally eventuated in fistula 
result of this destructive ulceration caused 


vligent, and wrongful conduct of defendant and 
tum has been greatly weakened and 
venting plaintiff from retaining his faeces. 
n of the wrongs complained of and the in- 
s above set forth, plaintiff was compelled 
er the care of a physician,and has been 
under such care and 1s now under the care 
é ’ and las be 1} COTL pe lled LO submit Lo 
f a painful and severe nature, and has suffered 
nience and annoyance by reason of said in- 
m time to time laid up and confined to his 
the time to his bed, being prevented from 
| that plaintiff has suffered and sus- 
Ness by reasou of the said Injuries 
the said careless, negligent, and wrong- 
| its servants as aforesaid plaintiff 
aforesaid to his damage twenty-five 
. mand idame ni against the defendant for 
e thousand dollars, besides the costs and dis- 
RUFUS M. WILLIAMS, 
{ft for Plaintiff. 93 Nassau Street. New York City. 
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Lopy summons and complaint. 


RAILROAD CO. 


THE CHESAPEAKE, OHIO & SOUTHWESTERN 


Supreme Court, Kings County. 


EpWARD P. PENFIELD 


against . 
nn etal n J ae ten - > Affidavit of Merits. 
THe CHESAPEAKE, OHIO AND SOUTHWESTERN { 

RAILROAD COMPANY. J 


City AND County OF NEw York, 88: 

Isaac E. Gates, being duly sworn, deposes and says that he is the 
secretary and treasurer of The Ches apeake, Ohio and Southwestern 
Railroad Company, the defendant in the above-entitled action; that 
he has fully and fairly stated the case in the above action to Charles 
IH. Tweed, defendant’s counsel in this action, who resides at No. 9 
East 33d street, in the said city of New York, and that the defend- 
ant has a good and substantial defence upon the merits thereof, as 

heis advised by said counsel after such statement made as 
6 aforesaid, and verily believes it to be true. 


ISAAC E. GATES. 


Sworn to before me this Ist day of April, 1884. 
GROSVENOR SS. HUBBARD, 
Notary Public, N. Y. Co. 


Endorsed: Affidavit of merits. 
Supreme Court, Kings County. 


EpWARD P. PENFIELD 
vs. 
THe CHESAPEAKE, OHIO AND SOUTHWESTERN ~ RAILROAD COMPANY. 


The Chesapeake, Ohio and Southwestern Railroad Company, ap- 
pearing in the above-entitled action by Charles H. Tweed, its attor- 
ney, answers the complaint of the plaintiff therein as follows: 

Kirst. It avers upon information and belief that the plaintiff at 
the time of the commencement of this action was and has ever 
since been and still is a non-resident of the State of New York, re- 
siding, as it is informed and believes, in the city of St. Louis, in the 
State of Missouri, and that by reason thereof and the fact that the 

defendant is a foreign corporation this court is without juris- 
7 diction of said action. 

Second. It admits that it has an office for the transaction 
of a portion of its general financial business in the city of New York, 
in the State of New York, but otherwise it denies the allegation th: at 
it has an office for the transaction of its business therein. 

Third. It has no knowledge or information sufficient to form a 
belief of the allegations contained in subdivision second of said com- 
plaint. 

Fourth. That upon information and belief it denies the allegations 
contained in subdivisions third, fourth, fifth, and sixth of said com- 
plaint and each and every of them. 

Fifth. It avers that any cause of action which the plaintiff may 
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had against the defendant in respect of the matters in said 
t alleged or any of them accrued, if at all, more than one 
mnmencement of this action, and that this defend- 


the time of any such accrual thereof and has ever since 
ient of this State and a corporation existing ander 

State of Tennessee, and that by the laws of said State 

. e time limited for bringing a like action expired 


mroencement of this action, and that, as it 1s informed 
niaintill was not a res! lent of this State atthe time 
f said cause of action nor for upwards of one 

. me sinee anv such accrual thereof, and 
premises said action was and is. barred 
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believes, a citizen of and resident in the State of Missouri, residing 
at St. Louis, in said State, or, if not a citizen of and resident in the 
State of Missouri, then was and _ still is a citizen of and resident in 
the State of New York, residing at Brooklyn, in said last-mentioned 
State. 
That said suit has been brought by the plaintiff to recover 
10 damages against the defendant to the amount of $25,000, and 
that your petitioner denies any liability on its part for such 
damages or any part thereof. 

That the said suit is a suit of a civil nature at law in which there 
is a controversy between citizens of different States, and that the 
matter in dispute in said suit exceeds, exclusive of costs, the sum or 
value of five hundred dollars; that said suit is pending, undeter- 
mined,in this court,and that there has never been any trial of said 
suit nor any term at which the same could be tried, and that no ap- 
plication has been made to any court or judge for the order to be 
applied for upon this petition. 

Wherefore your petitioner prays that [for] the removal of said suit 
into the circuit court of the United States to be held in the district 
where such suit is pending, to wit, the circuit court of the United 
States for the eastern district of New York in the second cireuit, and 
makes and files with this petition a bond, with good and sufficient 
surety, for its entering in such circuit court on the first day of its 
next session a copy of the record in such suit and for paying all 
costs that may be awarded by said circuit court if said circuit court 
shall hold that such suit was wrongfully or improperly removed 
thereto, and also for its there appearing and entering special bail in 
such suit if special bail was originally requisite therein, and prays 
this honorable court to accept said petition and bond and to proceed 
no further in such suit. 

And your petitioner will ever pray, ce. 


11 CHESAPEAKE, OHIO & SOUTH- 
WESTERN R. R. CO., 
[L. s.] 3y I. E. GATES, Secretary. 


CHAS. H. TWEED, 
| Defendant’s Attorney. 
Ciry AND County oF NEW YORK, 88: 

Isaac I. Gates, being duly sworn, deposes and says that he is the 
secretary of the Chesapeake, Ohio and Southwestern Railroad Com- 
pany, the above-named petitioner, and has executed the foregoing 
petition cn its behalf; that he has read the said petition and knows 
the contents thereof, and that the same is true of hisown knowledge 
except as to the matters therein stated to be alleged on information 
and belief, and that as to those matters he believes them to be true; 
and further saith not. 

I... KE. GATES. 

Sworn to before me this 26th day of April, 1884. 

J. F. C. GROW, 
[u. s.] Notary Public (81), New York County. 


Endorsed: Petition. 
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Park avenue, in the city of New York; that he is a freeholder in the 
State of New York;, that be is worth the sum of one thousand dol- 
lars over and above all the debts and liabilities which he owes or 
has incurred and exclusive of property exempt by law from levy 
and sale under an execution. 


. P. HUNTINGTON. 


Sworn to befere me this 26th — of April, 1884. 
14 J. F. C. GROW, 
[u.s.] Notary Public (81), New York County. 


City AND County OF NEw YORK, 8s: 


William Shillaber, one of the obligors named in the foregoing 
obligation, being duly sworn, deposes and says that he resides at 
1427 W ashington avenue,.in the city of New York; that he is a 
householder in the State of New York; that he is worth the sum of 
one thousand dollars over and above all the debts and liabilities 
which he owes or has incurred and exclusive of property exempt by 
law from levy and sale under an execution. 


WILLIAM SHILLABER. 


Sworn to before me this 26th day of April, 1884. 
J. F.C. GROW, 

[n. s.] Notary Public (81), New York County. 
Ciry AND County oF New York, 88s: 

On this twenty-sixth day of April, 1884, before me personally ap- 
peared Isaac KE. Gates, personally known to me and to me known to 
be the secretary of the Chesapeake, Ohio and Southwestern Railroad 
Company, who, being duly sworn, deposed and said that he resided 
at Elizabe th, in the State of New Jersey, and was the secretary of 
said railroad company; that the seal affixed to the foregoing bond 
was its corporate seal, and that it had been affixed thereto by au- 

thority of the board of directors of said company. — 
15 In witness whereof I have hereunto set my hand and af- 
fixed my notarial seal the day and year last above written. 
[u.s.]| J. F.C. GROW, 
Notary Public (81), New York County. 


Endorsed: Bond. Approved April 29,1884. Edgar M. Cullen, 
J. 8. ©. 


At a special term of the supreme court of the State of New York, 
held at the court-rooms of said court, in the city of Brooklyn, in and 
for the county of Kings, on the 29th day of April, 1854. 

Present: Hon. Ik. M. Cullen, justice. 


KE DWARD P. PENFIELD ) 

Us. 

THe CHESAPEAKE, OHIO AND SOUTHWESTERN RAILROAD Com- { 
PANY. J 


Upon reading and filing copies of the summons, complaint, and 
answer in the ¢ above-entitled action and the petition of the defend- 
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defendant, and said defendant having this day duly filed a 

18 copy of the record in this cause and having duly appeared— 

Now, on motion of Charles H. Tweed, solicitor for said de- 

fendant, and on the appearance and record herein, it is ordered that 

this cause do proceed in this court in the same manner as if it had 
been originally brought therein. 


U.S. Circuit Court, Eastern District of New York. 


EpWARD P. PENFIELD 
vs. 
THE CHESAPEAKE, OHIO AND SOUTHWESTERN RAILROAD COMPANY. 


Please take notice that The Chesapeake, Ohio and Southwestern 
Railroad Company, the defendant in the above-entitled suit, enters 
its. appearance therein in this court by me, its attorney therein, and 
you are hereby requested to make proper entry thereof. 

Brooklyn, May —, 1884. 

Yours, &c., | CHARLES H. TWEED, 
Def’ts Atty, 23 Broad St., New York City. 


To B. Lincoln Benedict, clerk. 


At a stated term of the circuit court of the United States of 
America for the eastern district of New York, in the second judicial 
circuit, held at the United States court-rooms, in the city of Brook- 
lyn, on the 7th day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-five. 

Present: The Honorable Charles L. Benedict, district judge, hold- 
ing the court. 


EDWARD P. PENFIELD 
VS. 
The CHESAPEAKE, OHIO AND SOUTHWESTERN RAILROAD COMPANY. 


19 Cause Called. Answer Ready. 


Appearances: Rufus M. Williams, for plaintiff; Gen’l B. F. Tracy, 
for defendant. 

Jurors called and sworn. 

Evidence for plaintiff. 

Kvidence for defendant. 

Hearing suspended to Oct. 8, 1885. 

Oct. 8, 1885. 

On motion of counsel for defendant, verdict directed for defendant. 

Mr. Williams moves for new trial and stay of 350 days. 

Stay granted. 

At a stated term of the circuit court of the United States for the 
eastern district of New York, held at the court-rooms thereof, in the 
city of Brooklyn, on the 20th day of January, 1586. 

Present: Hon. Charles L. Benedict, judge. 
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untitled action having madea_ 


Tea tn Set aside the verdict and 


ed action, and the said motion 


for the plaintiff and defendant, 
on motion of Charles H. Tweed, 
thy said motion be. and the 


CHARLES L. BENEDICT. 


ftice of the U.S. elreuit court 


this 25th day of Junuary, LSSO6. 

msie;rn District Ol Ne W York. 

» Judgment. 
&reRN R. R. Co. } 

meontol trial by fore the court 
lon the 7th and Sth days of 
nm of the court, having found 
t against the plaintiff, as by the 
pears, and a motion having been 
oft the plaiotiff to set aside the 
rial on said action, and such mo- 
forthe plaintiff and defendant, 


having been denied by the 
‘is action having been taxed 


‘Tweed. defendant's attorney, it 


ive judgment against the plaintiff 


’ 


rt? 


’ 


jat the defendunt recover against 
unting to the sum of $147.90, 


rat the time and in the, manner 


L 


[INCOLN BENEDICT, Clerk. 


in the office of the clerk of the cir- 
New York this 26th day of Jan- 
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22 Epwarb P. PENFIELD, Plaintiff in Error, ) 
against | Bi ra sniaie 
mm ' ' - Bill of Exceptions. 
THe CHESAPEAKE, OHIO AND Seg goon 
RAILROAD Company, Defendant in Error. 


Stipulation as to Facts Admitted and Testified to. 


The above cause having been duly reached in its regular order 
upon the calendar. of the United States circuit court held in and for 
the eastern district of New York on October 7th, 1885, and the same 
having been brought on for trial before Hon. Charles L. Benedict, 
presiding at said circuit court, and a jury— 

It is hereby stipulated and agreed between the attorneys for the 
plaintiff and the defendant above named that the plaintiff gave tes- 
timony tending to prove the following facts: 

I. That the defendant is a corporation duly incorporated by and 
under the laws of the States of Kentucky and Tennessee, and has a 
business office in the city of New York. 

II. That this action was commenced in March, 1884, to recover 
damages for personal injuries alleged to have been sustained by the 
plaintiff while a passenger on the defendant’s railroad on or about 

November 380th, 1882, by reason of the train of cars upon 
23 which the plaintiff was riding being wrecked on said date. 
III. That the plaintiff was a passenger for hire on the de- 
fendant’s road at the time above stated; that there was an accident 
to the train in which the plaintiff was riding at said time near the 
town of Ripley, State of Tennessee; that defendant’s train was in 
motion at the time of said accident; that after leaving the town of 
Ripley, while passing over a switch or siding, the carin which plain- 
tiff was riding and the rear car of said train sud lenly left the track. 
The plaintiff's car ran down an embankment and turned completely 
over, causing plaintiff to receive a violent shock and throwing him 
with great force and landing him squarely on his buttocks upon the 
floor of said car; that plaintiff received several cuts upon the head 
and legs and was otherwise bruised and made sore and lame; that 
subsequently a fistula made its appearance near the anus, an opera- 
tion on which resulted 11 a weakening of the sphincter muscle, so 
that plaintiff could not control the wind or contents of the bowels 
when liquid. 

IV. That at the time of said accident plaintiff was a traveling 
salesman for an agent of the Michigan Salt Association located in 
the city of St. Louis, and is now engaged in said capacity. 

V. That at the time of said accident the pl: untiff was a resident 
of the State of Missouri and of the city of St. Louis, in said State, 

with his wife and children. 
24 VI. That in August, 1883, plaintiff sent his wife and chil- 
dren to Brooklyn, New York, where they took up their resi- 
dence and commenced to keep hvuuse, and where they have resided 
ever since August, 1883, and do now reside. 
That plaintiff did not come to Brooklyn with his wife and chil 


a 
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dren in August, 1883, and did not go to Brooklyn to join his wife 
and children until December 3lst, 1883, or January Ist, 1884; that 
he remained with his family in Brooklyn for about three months, 
when he again went to St. Louis, and from there went traveling for 
said agency as said salesman. 

That plaintiff again joined his wife and children the next De- 
ber, ISS4, and remained with them some three months, when 


‘ 
he again went out on the road. 
He again joined his family in October, 1885, and is with them 


That plaintiff lives with his wife and children when at home and 
has always lived with his wife since their marriage, except when 
absent on business. 

That plaintiff lived in Harlem, New York, when a boy of 14 years 
of age; was married in Brooklyn. He moved from tnere to Mich- 
ivan. from Michigan to Illinois, and from Illinois to St. Louis, Mis- 
souri, where he had resided for about one year prior to the accident. 

Vil. That Mr. Cummings, the attorney for the defendant, had 
corresponded with plaintiff and had addressed plaintiff at his place 

of business, St. Louis, up to December 28th, 1883, and that 
5 on December 28th, 1883, plaintiff by letter notified said Mr. 

Cummings of the change of his, plaintiff’s, address to Brook- 

New York, for which place plaintiff was in the act of starting to 


, bys f sic 
Orn PhiS JETTY 


Lypra Penrrecp was duly sworn and examined as a witness for 


. How long have you been married ? 
\. I have been married about twenty-two years. 


(). And you and your husband have, been living together con- 


‘ 
tantly from that time ? 

\. Always 

(). And during that time have you seen a great deal of your hus- 
hand 


\. Yes, sir; always with him except since he has been traveling. 
). And have you observed his general phvsical condition? - 

\. Yes, sir, | have. 

State, if you please, during the time in which you have been 
married to Mr. Penfield, what his physical condition has been, as far 
your observation went. 

\. Perfectly healthy and well and regular in his habits—always 
it home and always as regular with his meals as any person could 


‘). Prior to the 50th day of November or first of December, 1882, 
ver kuow him to complain or have any internal diffi- 


THE CHESAPEAKE, OHIO & SOUTHWESTERN RAILROAD Co. 13 


@. Did you see him after the railroad accident, as de- 
26 scribed by him? 

A. I saw him about ten days, I think, after the accident, 
when he came home. He came home and remained about a week 
or ten days, and then left home, 

Be Q. When he returned, ten days after the accident, did you observe 
anything different from his ordinary condition ? 

A. Yes, sir; he didn’t seem to be well. 

@. What did you observe? 

A. I observed tnat he wasn’t feeling well. 

@. You could see that he wasn’t feeling well ” 

A. I could see that he wasn’t feeling well, although he says very 
little in that way ever about anything. 

(). Did you see the fistula ? 

A. I did. 

Q. Was your husband always a man of sobriety ? 

A. Always. 

Q. I*ree from the use of intoxicating liquors ? 

—. Always. 

Q. Where do you at the present time reside ? 

Mr. Tracy: Where she resides isn’t material here. 

Q. Where were you living at the time this accident occurred and 
at the time you have described your husband’s sickness ? 

A. At St. Louis, No. 920 Gratiot street. 

(. How long did you continue to live there yourself after this 
sickness ? 

A. Until the next August. 

@. What year was that? 

A. 1883. 

By the Court: 

Q. In August, 1883, what did you do? 

A. Came here to Brooklyn; hired a house and went to house-keep- 
ing; moved all my things i wished to retain, and have lived here 
ever since with my children. 3 

Q. And when your husband is home is he living with you ? 

27 (Objected to by defendant’s counsel.) 


Q. What about your furniture ? 

A. Part I sold in St. Louis and part I brought here. 

(). And have vou been residing here ever since ? 

A. Yes, sir. 

Q. And when your husband is at home is he here with you ? 

Mr. Tracy: That I suppose would necessarily follow. I object 
to the question. 

Q. Your husband’s place of abode is here with you in your 
house ? 
A. Yes, sir. 
Q. At the time you removed from St. Louis to Brooklyn will you 
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state, if you know, the reason why your husband didn’t come on 


7 
>} , 7 firyy " 
Lj tL Lbltadit 


| to as immaterial and irrelevant.) 


dmitted that under the laws of Tennessee a like action 
injuries must be commenced within one year from the 
ction accrues. 
<» admitted that section 390 of the Code of Civil Pro- 
. New York reads as follows: 

Where « cause of action which does not involve the title to or pos- 
real property within the State accrues against a person 
then a resident of the State an action cannot be brought 

irtof the State against him or his personal representa- 
expiration of the time limited by the laws of his resi- 
nging a like action, except by a resident of the State, 
| in one of the following cases: 
Ist. Where the cause or action originally accrued in favor 
resident of the State. 


Where, before the expiration of the time so limited, the 


perso! whose favor it originally accrued was or became a resi- 

the State, or the cause of action was assigned to and there- 
tinuously owned by a resident of the State. 

fhe Courr: It appearing that the plaintiff was not in this State 


December 1, 1585, the question is whether the moving 
| family under the state of facts that he shows made 

| of the State within the meaning of our statute. 
present advised, my opinion Is that upon the evidence the 


Ww: nota resident of this State prior Lo December 1, 1885. 
direct a verdict in favor of the defendant. 
lo which direction the plaintiff duly excepted. The jury there- 


ind a verdict for the defendant, as directed by the court. 
(in November 4th, 1555, a motion for a new trial was duly argued 
| for the plaintiff and opposed by counsel for the defend- 
ion. Charles L. Benedict, the judge who presided at said 
di who, on the 29th day of December, 1855, overruled said 
for a new trial and directed judgment to be entered on the 
reupon counsel for the plaintiff duly excepted to the 
pon the defendant caused judgment to be entered, as will 
ppear by the judgment in this action, and thereupon and 
: upon the plaintiff’s application a writ of error was duly issued 


[t is stipulated and agreed that the foregoing statement of the tes- 
| facts In this case be deemed the bill of exceptions herein, 
t | same be made part of the record as of the January 


RUFUS M. WILLIAMS, 
Att'y for PVF. 

CHARLES H. TWEED, 

B. F., Att'y for Defendant. 
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The foregoing “bill of exceptions” having been duly settled as 
of the January term, 1886, I have hereunto set my hand and seal! 
this 4th day of October, 1886. 

CHAS. L. BENEDICT, [1.s.] 
United States Judge. 


Endorsed: Bill of exceptions. Filed October 4th, 1886. 
30 United States Cireuit Court, Eastern District N. Y. 

Epwarp P. PENFIELD, PI’ffin Error, ) 

vs. | 


THE CHESAPEAKE, OHIO AND SOUTHWESTERN RAILROAD CoMPANY. } 
Bond for Damages and Costs. 


Know all men by these presents that we, George W. Middleton, of 
No. 350 Clermont avenue, city of Brooklyn, State of New York, and 
Alvah W. Haff, of. No. 122 South Elhott Place, city of Brooklyn, 
State of New York, are held and firmly bound unto the above- 
named The Chesapeake, Ohio and Southwestern Railroad Com- 
pany in the sum of two hundred and fifty dollars, to be paid to the 
said The Chesapeake, Ohio and Southwestern Railroad Company ; 
for the payment of which, well and truly to be made, we bind our- 
selves and each of us, our and each of our heirs, executors, and ad- 
ministrators, jointly and severally, firmly by these presents. 

Sealed with our seals and dated the 27th day of September, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas the above-named Edward P. Penfield has prose- 
o| cuted a writ of error to the supreme court of the United States 
for the eastern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named Edward P. Penfield shall prosecute his said writ of 
error to effect and answer all damages and costs if he fail to make. 
plea good, then this obligation shall be void; otherwise the same 
shall be and remain in full force and virtue. 

GEO. W. MIDDLETON. § [srat.] 
ALVAH W. HAFF. [ SEAL. | 


Sealed and delivered and taken and acknowledged this 27th day 
of September, 1886, before me— 
GEO. PENDLETON, 
[SEAL. ] Notary Public, Kings County, N. Y. 


UNITED STATES OF AMERICA, oo 
Eastern District of New York, j ~ ° 


George W. Middleton, being duly sworn, deposes and says that he 
is worth the sum of two hundred and fifty dollars over and above 
his just debts and liabilities. 

GEO. W. MIDDLETON. 

Sworn to this 27th day of September, A. D. 1886. 

GEO. H. PENDLETON, 
Notary Public, Kings Co., N. Y. 
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[ NITED STATES OF AMERICA. ve 
kastern District of New York, {~~ 


Alvah H. Haff, being duly sworn, deposes and says that 
32 he is worth the sum of two hundred and fifty dollars over 
and above his just debts and liabilities. : 


, ALVAH W. HAFF. 
Sworn to before me this 27th day of September, A. D. 1886, be- 


GEO. H. PENDLETON, 
[SEAI Notary Public, Kings Uo., N. Y. 


Approved October 4, 1886. 


CHAS. L. BENEDICT, Judge. 


Endorsed: Bond for damages and costs on appeal. Filed in the 
ee of the clerk of the circuit court for eastern district of New 
York this 4th day of October. 1886. 


I. B. Lineoln Benedict, clerk of the circuit court of the 

('nited States of America for the eastern district of New York, 

| cireuit, do hereby certify that the foregoing pages, 

mbered from one to thirty-two, inclusive, contain a true and com- 

plete transeript of the record and proceedings had in said court in 

| f kdward P. Penfield, plaintiff, against The Chesapeake, 

Ohio | Southwestern Railroad Company, defendant, as the same 
re red iil iT) fils iT} said othice. 

in testimony whereof | have caused the seal of the said circuit 

urt to be hereunto affixed, at the city of Brooklyn, in the eastern 

w York, in the second circuit, this twelfth day of Octo- 

four Lord one thousand eight hundred and eighty- 

pendence of the said United States the one hun- 


Court, Eastern District of New York.] 
Bb. LINCOLN BENEDICT, Clerk. 


4 Writ of Error. 


. \ 
| d States to the honorable the judge of the 
Lo | States for the eastern district of New 
edings, as also in the rendition of 
sin thesaid United States circuit court, 
. lxdward P. Penfield, plaintiff, and 
() ind Southwestern Railroad Company, de- 
| il happened, to the great damage 
ro wen dj, as by his complaint appears, we, 


y hath be Nn. should be duly corrected 
done to the parties aforesaid in this be- 


THE CHESAPEAKE, OHIO & SOUTHWESTERN RAILROAD CO. 


half, do command you, if judgment be therein given, that then, 
Oo under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to 
the justices of the Supreme Court of the United States, at the Capitol, 
in the city of Washington, together with this writ, so that you have 
the same at the city of Washington, before the justices aforesaid, on 
the second Monday of October next, in the said Supreme Court of the 
United States to be then and there held, that, the record and _pro- 
ceedings aforesaid being inspected, the said Supreme Court of the 
United States may cause further to be done therein to correct that 
error what of right and according to the laws and custom of the 
United States should be done. : 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this 4 day of October, in 
the year of our Lord one thousand eight bundred and 
o6 eighty-six. 
[The Seal of the Circuit Court, Eastern District of New York. ] 
| B. LINCOLN BENEDICT, 
Clerk of the Circuit Court of the United States of America for 
the Eastern District of New York, in the Second Circuit. 


Allowed by— 
CHAS. L. BENEDICY. 


37 [Endorsed:] U. S. Supreme Court. Edward P. Penfield, 

plaintiff in error, vs. The Chesapeake, Ohio and Southwestern 
Railroad Company. Writ of error. Rufus M. Williams, att’y for 
plaintiff in error. 


38 United States Circuit Court, Eastern District of New York. 


EpwaARrRpD P. PENFIELD, PI’ff in Error, ) 
Us. \. 


THE CHESAPEAKE, OHIO AND SOUTHWESTERN RAILROAD CoMPANY. } 


The United States of America — the Chesapeake, Ohio and South- 
western Railroad Company, Greeting : 

You are hereby cited and admonished to be and appear at a Su- | 
preme Court of the United States, to be holden at the Capitol, in the 
city of Washington, on the second Monday of October next, pur- 
suant to a writ of error filed in the clerk’s office of the circuit court 
of the United States for the eastern district of New York, wherein 
Edward P. Penfield — plaintiff in error and you are defendant in er- 
ror, to show cause, ifany there be, why the judgment rendered against 
the said plaintiff in error, as in the said writ of error mentioned, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 4th day of October, in the 
year of our Lord one thousand eight hundred and eighty-six. 

CHAS. L. BENEDICT. 
o—-187 
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SUPREME COURT OF THE UNITED STATES, 


No. 187. 


EDWARD P. PENFIELD, 
Plaintiff in Error, 


THE CHESAPEAKE, OHIO AND SOUTH- 
WESTERN RAILROAD COMPANY, 


BRIEF FOR PLAINTIFF IN ERROR. 
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THE CHESAPEAKE, OHIO AND | 


SOUTHWESTERN RAILROAD CoM - 


The plaintiff in error here commenced this ac- 
tion as plaintiff, in the Supreme Court of New 
York, Kings County Circuit, by the service of a 
summons and complaint on the defendant, a cor- 
poration existing under the laws of the States of 
Tennessee and Kentucky, to recover damages for 
personal injuries received while a passenger on the 
defendant’s road, on the 30th day of November, 
ISS2.. (See summons and complaint, pages 1 and 
2 of printed case. ) 

The summons and complaint was served on the 
defendant March oth, 1884. 

Issue was joined in said action by defendant 
serving its answer April Isth, 1ss4. 

That said answer, among other things, ‘‘ avers, 
upon information and belief, that the plaintiff, at 
the time of the commencement of this action, was, 


defendant, as required by law, and duly filed. 
That thereupon an. order under the rule was 
made on motion of Charles H. Tweed, attor- 
ney for the defendant, that said cause proceed 
in said Circuit Court of the United States in the 
same manner as if it had been originally brought 
therein, an appearance at the same time having 
been filed with the Clerk of said Circuit Court of 
the United States by the defendant through tts 
attorney, Charles H. Tweed. (See pages 4, 5, 6, 7, 8 
and 9 of the printed case. ) 


Qn October 7th, 1885, said cause was brought on 
for trial before Hon. Charles L. Benedict, District 
Judge, holding the Circuit, and a jury, and pro- 
ceeded to hear the testimony for the plaintiff, after 
which, and upon motion of counsel for defendant, 
a verdict was directed for the defendant. Plain- 
tiff’s attorney thereupon moved for new trial and 
stay of thirty days,which was granted. (See page % 
ot printed case. ) 

That thereafter attorney for the plaintiff made a 
motion upon the Judge’s minutes to set aside the 
verdict, and for a new trial, said motion having 
been duly argued by counsel for plaintiff and de- 
fendant, said motion was denied. That thereafter 
judgment was entered accordingly against the 
plaintiff, together with costs of action. (See page 


10 of printed case. ) 


Evidence on the Trial. 


That, as stipulated between the attorneys for the 
respective parties in the bill of exceptions, the 
facts admitted and testified to are in substance as 
follows: 


Fifth.— That at the time of said accident, plain- 
tiff was a resident of the State of Missourl, in the 
City of St, Louis, with his wife and children. 


Sixth. —In August, 1883, plaintiff sent his wife 
and children to Brooklyn, New York, where they 
took up their residence and commenced to keep 
house, and where they have resided ever since Au- 
cust, 1883, and do now reside. | 

That plaintiff did not come to Brooklyn with his 
wife and children (see page 11 of printed case) in 
August, 1883, and did not go to Brooklyn to join 
his wife and children until December 31st, 1883, or 
January, Ist, 1884; that he remained with his family 
in Brocklyn for about three months, when he again 
went to St. Louis, and from there went traveling 
for said agency as said salesman. 

That plaintiff again joined his wife and children 
the next December, 1884, and remained with them 
some three months, when he again went out on the 
road, 

Plaintiff again joined his family in October, 1855, 
and is with them now. 

That plaintiff lives with his wife and children 
when at home, and has always lived with his wife 
since their marriage, except when absent on 
business. 

That plaintiff lived in Harlem, New York, when 
a boy 14 years of age; was married in Brooklyn; 
moved from there to Michigan, from Michigan to 
[inois, and from Illinois to St. Louis, Missourt, 
where he resided for about one year prior to the 
accident. 


Seventh.—That Mr. Cummings, the attorney 
for defendant, had correspondence with plaintiff, 
and had addressed plaintiff at his place of business, 


Fifth.— That at the time of said accident, plain- 
tiff was a resident of the State of Missouri, in the 
City of St, Louis, with his wife and children. 


Sixth. -—In August, 1883, plaintiff sent his wife 
and children to Brooklyn, New York, where they 
took up their residence and commenced to keep 
house, and where they have resided ever since Au- 
cust, 1883, and do now reside. 

‘That plaintiff did not come to Brooklyn with his 
wife and children (see page 11 of printed case) in 
August, 1883, and did not go to Brooklyn to join 
his wife and children until December 3ist, 1883, or 
January, Ist, 1884; that he remained with his family 
in Brocklyn for about three months, when he again 
went to St. Louis, and from there went traveling 
for said agency as said salesman. 

That plaintiff again joined his wife and children 
the next December, 18%4, and remained with them 
some three months, when he again went out on the 
road, 

Plaintiff again joined his family in October, 1885, 
and is with them now. 

That plaintiff lives with his wife and children 
when at home, and has always lived with his wife 
since” their marriage, except when absent on 
business. | 

That plaintiff lived in Harlem, New York, when 
a boy 14 years of age; was married in Brooklyn; 
moved from there to Michigan, from Michigan to 
[linois, and from Illinois to St. Louis, Missouri, 


where he resided for about one year prior to the 


accident. 


Seventh.—That Mr. Cummings, the attorney 


for defendant, had correspondence with plaintiff, 
and had addressed plaintiff at his place of business, 
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that on De- 
* ] 7 i} , 1 ye 4. ¢ | ~~ | 
. plaintiff, by letter, notified sat 
of the change of plaintiff's address 
York, which place plaintiff was 


iting to join his family. (See page 12 


» admitted that, under the laws of 
i like action for personal injuries must 
| hin one year from the time said 
: wee page 14 of printed case. ) 
idmitted that Section 390 of the Code 
dure of New York reads as follows: 
Lh) of action, which does not involve 
po ion of, real property within the 
against a person who is not thena 


the State, an action cannot be brought 


Court of the State against him or his 
vesentative after the expiration of the 


J by the laws of his residence for bring. 


except by a resident of the State, 


f the following cases: 


here the cause or action originally 
favor of a resident of the State. 


before the expiration of the time 


the person, in whose favor it originally 


ime, a resident of the State, or 
‘tion was assigned to, and thereafter 
owned by, a resident of the State. 


tof the printed case. ) 


ne testimonv and the law above set forth 
at the trial. decided as follows: ‘‘ It 
i that the plaintiff was not in this State at 


it] prior to December 1, 1888. the question is Whether 


! 


TT) 


moving of his wife and family, under the state 


: 
ae 


‘ 


? 


ets that he shows, made him a resident of the 


0‘ a“ 


State within the meaning of our statute. As aft 
present advised my opinion is that, upon the evi- 
dence, the plaintiff was not a resident of this State 
prior to December 1, 1883. Ishall, therefore, direct 
a verdict in favor of the defendant.” 

To which direction the plaintiff duly excepted. 

The jury thereupon found a verdict for the de- 
fendant as directed by the Court. 

November 4th, 1885, motion for a new trial. was 
duly argued by counsel for plaintiff, and opposed by 
counsel for defendant, before Hon. Charles L. Bene 
dict, the Judge who presided at the trial, who, on 
December 29th, 1885, overruled said motion and 
directed judgment to be entered on the verdict, 
whereupon counsel for plaintiff duly excepted to 
the ruling of the Court. 

Thereupon the defendant caused judgment to be 
entered, as will appear by the jedgment in this 
action, and thereupon, and upon plaintiffs apph- 
cation, a writ of error was duly issued, 

It was stipulated between attorneys for plaintiff 
and defendant that the foregoing statement and 
facts be deemed the bill of exceptions herein, and 
that same be made part of the record as of the 
January Term, 1886. (See page 14 of the printed 
case. ) 

Bill of exceptions was duly settled as of the Jan- 
uary Term, 1886, on October 4, 1886, and bill of 
exceptions was on said day duly filed, plaintiff in 
error having given the necessary bond on appeal, 
and the same was duly approved. (See pages 15 
and 16 of printed case. ) 

Writ of error was, on the 4th day of October, 1886, 
duly issued and allowed, and the defendant was, on 
said 4th day of October, 1886, duly cited to appear 
before the Supreme Court of the United States pur- 
suant to the writ of error filed in Clerk’s office of 


the Cireuit Court of the United States, Eastern Dis- 
trict of New York. (See pages 16 and 17 printed 


Casc. } 


Assignment of Errors. 


It was error for the Court, from all the facts in 
the case, to dismiss the plaintiff’s complaint, and 
direct the jury to give a verdict for the defendant. 
[t was also an error to overrule plaintiff's motion 
for new trial. (See pages 11, 12, 13 and 14 printed 


Case }. 


I. 


Residence. 


Residence has, wherever the question has arisen, 
been uniformly construed to mean legal residence 
or domicile. 


Jacobs’ Law of Dom., Sec. 53, Chap. 
2d, p. 89. 

Putnam v. Johnson, 10 Mass., 488. 

Blanchard wv. Stearns, 5 Met. (Mass. ), 


208. 

Holmes vu. Greene, 7 Gray (Mass.). 
DENY ‘ 

Crawford «7. Wilson, 4 Barb. (N. Y.), 
OU, 


Fry's Election Case, 71 Pa. St., 302. 

state v. Hallett, 8 Ala., 159. 

Dale v. Irwin, 78 DL, 160. 

Vanderpoel wv. O'Hanlon, 53 Iowa, 
246, 


Cooley, Const. Lim., p. 600. 


ie a 


7) 
Definition of Domicile. 


Lord Cheimsford, as late as 1863, in the case of 
Moorehouse v. Lord, 10 H. L. Cas., 272,284, says: 
‘* The difficulty of getting a satisfactory definition 
of domicile, which will meet every case, has often 
been admitted, and every attempt to frame one has 


hitherto failed.” 


Jacobs’ Law of Domicile. Sec. 57. Ch. 
2d, pp. 97 and Qs. 


Lord Cranworth, in Whicker v. Hume, 7 H. L. 
Clas., 124, 160, says: ‘*‘ By domicile we mean home— 
the permanent home—and if you do not under- 
stand your permanent home, [ am afraid that no 
illustration drawn from foreign writers or foreign 
languages will very much help you to it.” 


Jacobs’ Law of Dom., Sec. 59, pp. 98 
JY. 


Story says: ‘‘ There is nodoubt that every person 
has his domicile.in that place which he makes his 
family residence and principal place of business, 
from which he is not about to depart, unless some 
business requires; when he leaves it he deems him- 
self a wanderer, and when he returns to it he 
deems himself no longer ‘ abroad.’ ’ 


Storv’s Confl. of Laws, Sec. 42. 


Philliimore says: ‘‘In whatsoever place an in- 
dividual has set up his household gods and made 
the chief seat of his affairs and interests; from 
which, without some special avocation, he has no 
intention of departing; from which, when he has 
departed, he is considered to be from home, and to 
which, when he has returned, he is considered to 


10 


have returned home; in this place there is no doubt 
whatever he has his domicile” 


Law of Dom., No. 11, p. 11. 
Jacobs’ Law of Dom.. Sec. 60, p. 100. 


Jacobs’ Law of Domicile, in translating the Ro- 
man definition, Sec. 60, Chap. 3, p. 101, says: ‘‘I 
think it must be translated in some such form as 
this: ‘There is no doubt that every person has his 
domicile in that place where he has established his 
household and the chief part or bulk of his busi- 
ness and property, from which he is not intending 
to depart, if nothing calls him away; from which, 
when he goes away, he seems to be wandering 
from home, and when he has returned he has 
ceased wandering.’ Thus translated, the sentence 
may not be objected to on the score of inaccuracy, 
though it is still open to the observation that a man 
may have his family residence in one country and 
the chief part or bulk of his business in another.” 

Story, following Parker, Justice in Putnam v. 
Johnson, 10 Mass, 488, 501, says, ‘‘ But this is not 
statement. It would be more correct 
LO Say that that place Is properly the domicile of a 
person in which his habitation is without any 
present intention of removing therefrom.” 


an accurate 


Story’s Confl. of Laws, Sec. 43. ‘ 
Jacobs’ Law of Dom., Sec. 62, Ch. 3, 
Dp. 105, | 


French writers have made frequent attempts at 
the definition of domicile. The French Code de- 
clares: ‘* The domicile of every Frenchman, as to 
the exercise of his civil rights, 1s at the place where 
he has his principal establishment.” (See Art. 102.) 

Demolombe, commenting upon this definition, 
“Such is also the thought of Article 102, when it 


- ee 


1] 


declares that the domicile of every Frenchman is at 
the place of his principal establishment—that is to 
say, at the place which he has made the centre of 
his affections, of his affairs and habits—the seat. 
in fine, of his social existence * * * of there 
returning sooner or later when he is absent.” (See 
Jacobs’ L. of Dom., Chap. 3, pp. 103 and 104.) 
Story’s definition, which has been so often and 
so deservedly quoted, is as follows: ‘‘ By the term 
domicile, in its ordinary acceptation, is meant the 
place where a person lives or has his home. In a 
strict and legal sense that is properly the domicile 
of a person where he has his true, fixed, permanent 
home and principal establishment, and to which, 
whenever he is absent, he has the intention of re- 
turning.” 


Story’s Confl. of Laws, Sec. 41. 


President Rush, in the leading American case of 
Guier v. O’Daniel, 1 Binney, 349, defines domicile 
‘‘to be a residence at a particular place, accom- 
panied with positive or presumptive proof of con- 
tinuing it an unlimited time.” This definition has 
been much quoted, and with general approbation. 


Jacobs’ L. of Dom., Sec. 65, Ch. 3, p. 
LOG. 


Louisiana Supreme Court, in applying definition 
of domicile, says: ‘‘ A man’s domicile is his home. 
where he establishes his household and surrounds 
himself with the apparatus and comforts of life.” 


Tanner v. King, 11 La. R., 175. 


Wharton defines domicile as ‘‘a residence acquired 
as a final abode.” 


Wharton’s Confl. of re pec. 21. 


‘That 
| domicile of a person 
ily fixed the habitation of 
not fora mere special and 

| prosent intention of 
nt home, unless and until 
nexpected, or the happening 

tall hall occur to induce him to 


rit di that no one 
nymous with the word 


ere 
micie answers 


Chaine uv. Wilson, 1 Bosworth (N. Y.), 
O79. 

Kry’s Election Case, 71 Pa. St., 302. 

Jacobs’ Law of Dom., Ch. 3, p. 118, 
pec. (0. 


Dicey says, page 42, ef seqg.: ‘‘ A person’s home ts 
that place or country either— 


Ist. In which he. in fact, resides with the inten- 
tion of residence; or 


2d. In which, having so resided, he continues 
actually to reside, though no longer retaining the in- 
tention of residence; or 


3d. With regard to which having so resided 
there he retains the intention of residence, though 
he in fact no longer resides there. 

‘*More briefly, a person’s home is that place er 
country in which either he resides with the inten- 
tion of residence, or in which he has so resided, and 
with regard to which he retains either residence or 
the intention of residence.” 

If a man ceases both to reside in England, and to 
entertain the intention of residing there perma- 
nently, England ceases to be his home, and the pro- 
cess of abandonment is complete. (See note.) 


Jacobs’ Law of Dom., Sec. 71, Chap. 


| De p. ris 
He further says, ‘‘ it is for legal purposes of 
| vital importance that every man should be fixed 


with some home or domicile, since otherwise it may 
| be impossible to decide by what law his rights, or 
those of other persons, are to be determined.” He 
says further, *‘ Whether a place or country is a 


Tesiagence. 
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bodily presence in a place, without reference to 
time or continuance. It is emploved sometimes to 
denote mere temporary presence In a place, and 
sometimes to denote the most settled and perma 
nent abode there. * * It commonly imports some 
thing less fixed and stable than, and to that extent. 
different from domicile; and a distinction is taken 
between the actual and legal residence, the latter 
being generally deemed equivalent to domicile. 


Jacobs’ Law of Dom., Sec. 73, pp. 120 
and 121. 

Shattuck v. Maynard, 3 N. H., 123. 

Long vu. Ryan, 30 Gratt., TIS. 

Cohen uv. Daniels, 25 Towa, Ss 

Crawford v. Wilson, 4 Barb. (N. Y.), 
DOF, 

Fitzgerald v. Arel, 63 Lowa, 104. 

In Long v. Ryan, 80 Gratt, 718, Staples, J., says: 
‘* Domicile is defined to be a residence at a particu. 
lar place, accompanied with positive or presump 
tive proof of an intention to remain there for an 
unlimited time.” * * * After drawing distine 
tion between domicile and residence he continue 
‘* Notwithstanding these definitions, it is extremely 
difficult to say what is meant by the word ¢ resi 
dence,’ as used in particular statutes, or to lay down 
any particular rules on the subject. All the au 
thorities agree that each case must be decided on 
its own particular circumstances, and that general 
definitions are calculated to poe rplex and mislead. 

It is apparent that the word residence, like that 
of domicile, is often used to express different mean 
ings, according to the subject-matter. | 

In statutes relating to taxation, settlements, 
right of suffrage, and qualification for office, if may 


havea verv different construction from that which 


ly 


“Residence,” when used in statutes, is generally 
construed to mean domicile. 


Jacobs’ Law of Dom., Sec. 75, p. 123. 

Boucicault @. Wood, 2 Biss., 34. 

Dovle v. Clark, 1 Flip, 536. 

Abington v. North Bridgewater, 25 
Pick., 170. 

Thorndike v. Boston, 1 Mete., 242. 

Blanchard vu. Stearns, 5 Mete., 298-587. 

Coilester 7. Hailey, 6 Gray, 517. 

Langdon wv. Doud, 6 Allen, 423. 

Hallett 2. Bassett, 100 Mass., 167. 

State v. Aldrich, 14 R. I., 171. 

Kennedy v. Ryal, 67 N. Y., 379. 

Isham wv. Gibbons, 1 Bradf. (N. Y.), 69. 

Matter of Hawley, 1 Daly (N. Y.), 
931-534. 

Fry’s Election Case, 71 Pa. St., 302. 

Reed’s Appeal, 71 Pa. St., 378. 

Tyler v. Murray, 47 Md., 418. 

Talmadge v. Talmadge, 66 Ala., 199. 

Dale v. Irwin, 78 IIl., 160. 

Campbell v. White, 22 Mich., 178. 

Chariton County v. Moberly, 50 Mo., 


. +) 
, »s, 


, 
om 


In the case of McDaniel v. King, 5 Cush. ( Mass. ), 
469, Shaw, C. J., says: ‘‘It has been argued in 
behalf of the respondents that residence is some- 
thing different from, and something less than, 
domicile. If this be so under some circumstances, 
and in connection with a particular subject, or par- 
ticular words which may tend to fix its meaning 
(Harvard College v. Gore, 5 Pick. 370), yet, in gen- 
eral, residence and domicile are regarded as nearly 
equivalent.” " 


in the case of The People v. Platt, PN. Y. Sup- 


ne RE 


to SM HIST MS ee, amet aioe 


0 ade eae 


hitdie ii OQoie 


- and capable 


aaa chang 


Jacobs’ Law of Dom., Sec. 81, p. 13 


Desmare wv. United States, 93 U 
GOD. 
White uv. Brown, 1 Wall., Jr., C., 
217. 
Church v. Rowell, 49 Me., 367. 
Gilman 27. Gilman, 52 Me., 165. 
Thorndike uv. Boston, 1 Met., 242. 
Report of the Judges, 5 Met., 557. 
McDaniel v. King, 5 Cush., 469. 
Otis vu. Boston, 12 Cush., 44. 
Briggs v. Rochester, 16 Gray, : 
Wilson v. Terry, 11 Allen, 206. 
Shaw wv. Shaw, 98 Mass., 158. 
3orland v. Boston, 132 Mass., 89. 
Bank v. Balcom, 35 Conn., 351. 
Crawford v. Wilson, 4 Barb. (N. 
oO, 
srown wv. Ashbough, 40°How. Pr. 


¥.}, 360. 


»s> ™ 
ae | 


Every person must have a domicile somewhere. 


oe 


Ryal v. Kennedy, 40 N. Y. Super. Ct., 


>) >? 


ori. 


Matter of Bye, 2 Daly (N. Y.), 525. 


Reed’s Appeal, 71 Pa. St., 3738. 


Hindman’s Appeal, 85 Pa. St., 466. 


State v. Grizzard, 89 N. C., 115. 
Kellogg 2”, Oshkosh, 14 Wis. 623. 
Hall v. Hall, 25 Wis.. 600. 


Kellogg uv. Supervisors, 42 Wis., 07. 


Morgan v. Nunes, 54 Miss., 308. 
Shepherd v. Cassidy, 20 Tex., 24. 


~~ 
. 


Cross v. Everts, 28 Tex., 523. 


For purposes of succession see 


Dupuy v. Wurtz, 53 N. Y., 556. 


Von Hoffman v. Ward, 4+ Redf., 244. 


2] 


| All jurists ALTCE that a change of domicile, of 

: whatever grade, is a question of act or fact and in 

tention, and cannot be accomplished without the 
concurrence of both. 

| Jacobs’ Law of Dom.. Sec. 125, p. 187. 

: Aikman v. Aikman, 3 Macg. H. L 


Uas.. S54. 
Whicker v. Hume, 7 H. L. Cas., 124. 
Moorhouse vw. Lord, 10 H. L. Cas., 272. 
Mitchell wv. United States, 21 Wall.. 
250). 
Catlin v. Gladding, 4 
Wayne v. Greene, 21 Me., 357. 
Brewer vu. Linndeus, 36 Me., 428. 
Warren uv. Thomaston, 43 Me., 406. 
Leach v. Pillsbury, 15 N. H., 137. 
Harvard College v. (yore, O Pick... 340. 


Mason, 30s. 


Lyman vw. Fisk, 17 Pick., 281. 
Shaw wv. Shaw, 98 Mass., 158. 

Ross v. Ross, 103 Mass., Obie. 
Bangs v. Brewster, 111 Mass., 382. 
Dupuy v. Wurtz, 53 N. Y., 556. 
Reed's Appeal, ol ra. St:, 378. 
Carev’s Appeal, 75 Pa. St., 201. 
Hindman’s Appeal, 85 Pa. St., 466. 
Philson 2. Bushong, 29 Gratt., 229. 
Long v. Ryan, 30 Gratt., 71S. 
Haves uv. Hayes, 74 LL, 512. 


It is said by Story, in his Conflict of Laws, dec. 
47: “If aman has acquired a new domicile differ 
ent from that of his birth. and he removes from it 
vith an intention to resume his native d 
the latter Is reacquired evell whiJe he ison his way, 


ymiicile, 


in dtinere: for it reverts from the moment the 
other is given up.” | 
In the case of McConnell uv. Kelley, 135 Mass., 


Intent. 


‘S| 
Zo 


Shaw wv. Shaw, 98 Mass., 15s. 

Church wv. Russell, 49 Me., 267. 
Littlefield v. Brooks, 50 Me., 475. 
Wilson vw. Terry, 11 Allen., Mass., 206. 
Mills vw. Alexander, 21 Texas, 154. 


Wharton Conflict of Laws. Sees. 55 


and 56. 
Whicker v. Hume. 7 H. of L.. 124. 


Moorehouse wv. Lord, 10 H. of L. Cas.. 


9 wa). 


Jennison v. Hapgood, 10 Pick, 77. 


Domicile can only be divested by an actual 


departure, with intent to remain. 


Johnson wv. Faleoner, 2 Paine. 602: 


Van Ness Prize. Cas... 1. 


Beardstown wv. Virginia, 81 Ill., 541 


The change must be a Jona fide change. 
a e 


| 


Jones v. League, 59 U.S., 18 How., 


16, 
Case vw. Clark, 5 Mason, 70 


Evans v. Davenport, 4 McLean, 574. 


(‘atlett 2. Pacific Ins. Co.. | Paine. 


Hod 


in the case of Fisk v. Chicago, etc., Rail Road, 
Barb... N. Y., 472, the Supreme Court held, the 
vidence showing that plaintiff having purchased 
house in Boston, taking title in his wife’s name, 
nd that plaintiffs family lived in Boston, he doing 
business in the City of New York, and returning to 


his house in Boston at intervals, that, plaintiff's 
} ~o : I ’ 
ChQTY)] t \\ i] DOSLO! 


domicile is definitely abandoned, 
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Bassett v. Wheeler, 84 N. Y., 4638. 
Dupuy v. Wurtz, 53 N. Y., 556. 
Crawford v. Wilson, 4 Barb., N. Y., 
SO. | 

Krost wv. Brisbin, 19 Wend., N. ee 22 
Matter of Hale, 2 N. Y. Leg. Ob., 139. 
Hegeman v. Fox, 1 Redf., N. Y., 297. 


" ‘© 14 Barb., N. Y., 475. 

Boardman v. House, 18 Wend., N. Y., 
D12. 

Burrows v. Miller, 4 How. Pr., N. Y.., 
ot. 


Isham uv. Gibbons, 1 Bradf., N. Y., 69. 

Matter of Thompson, 1 Wend., N. Y., 
455, 

Matter of Wrigley,8 Wend., N. Y., 184. 

Vischer v. Vischer, 12 Barb., N. Y., 640. 

Matter of Fitzgerald, 2 Cain, N. Y., 317. 


In the case of Dupuy v Wurtz, 53 New York 
Reports, where the question of domicile is very fully 
considered, the Court says: *‘ The question what 
shall be considered the domicile of a party is in all 
cases rather a question of fact than of law. 

‘“ With respect to the evidence necessary to es- 
tablish the intention, it 1s impossible to lay down 
any positive rule. Courts of Justice must neces- 
sarily draw their conclusions from all the circum 
stances of each case, and each case must vary in 
its circumstances; in one a fact may be of the 
vreatest importance, but in another the same fact 
may be so qualified as to be of little weight. The 
intention may be gathered both from = acts and 
declarations. Acts are regarded as more important 
than declarations. All the authorities agree that 
to effect achange, or to acquire a new domicile, there 
must be an intention to abandon the existing dom1- 
cile. Some of them hold that the intention to do 


mpi it) infention to ly the other. But Nl 


to be determined according to the par 


LMS tLanece i] each case, 


Residence a Question of Fact. 


i | e isa question of fact and not of law, 
’ 4 . 7 
tion of fact is to be determined by tue 


uar’s In general. their determination 


1 oy hran f Boston. 4 Allen, 17s. 
Cochrane «. Boston, 28 Am. Dec., 295. 
Pearce v. State, 60 Am. Dec., 135. 


| fon | question of fact for the jury, to 
mined from all the circumstances of the 


Lyman wv. Fisk, 17 Pick., Mass... 231. 
Lyman wv. Fisk, 28 Am. Dec., 293. 
\bineton 7 North Bridgewater, 23 
Blanchard v. Stearns, 5 Metc., 304. 

hk Liiit i 4 Revall. iyi N. 4 - Ost), 


{ if Te? / Haale Vv. 6 Grray., ols. 


Former Place of Abode. 


of abode must be abandoned 
Therefore, occasional le - 

mn to return, for temporary 

or pleasure, or the like, will 


) : | inge of domicile. 


: w of Dom., Sec. 160, p. 227. 


the question of intention is treated as 


me eh. NOTRE = ag 
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wee: « 


- - —- «em 


et ee 


Sateen 


Lanenville, 9% Moore, 


Anderson 
. «), 2, Be. 
Burnham 7. Rangeley, 1 Wood = and 
ys 
Kenna wv. Brockhaus, 10 Biss., 12s. 
Wilhamson «. Parisien, 1 Johns. Ch., 
jsQ., 
Hood’s Estate, 21 Pa. St., 106. 
State vv. Frest, 4 Harr. (Del.), 55s. 
Swaney wv. Hutchins, 183 Neb., 266. 
Russell v. Randolph, 11 Tex., 460. 


Residence of Wifeand Family as evidence of do- 
micile, 

Jacobs’ Law of Domicile, Sec. 401, says: ‘* In the 
case of a married man, one of the most usual and 
cogent zudicia of his domicile is the dwelling-place 
of his wife and family. Certainly, apart from any 
rule or presumption of law, nothing so serves to fix 
the location of the home of a married manas the 
habitual presence of those to whom he is united by 
the closest ties of blood and affection. 

The wife and family are usually placed at home. 
and it is to that point that the husband and father, 
when absent, usually intends to return. The law 
supposes, unless the contrary be shown, that hus- 
band and wife live together.” 


Prieto uv. Dunean. 22 LIL. 26. 


[It is, therefore, held in numerous cases that a mar- 
ried man is generally to be deemed domiciled at 
the place where his wife and family dwell. 


QOmmanney wv. Bingham, fRobertson, 
Pers. Suc. Appendix, p. 468. 

Attornev-General, L. R. App. Cas., 
ert), 


Forbes uv. Forbes, Kay, 341. 


Mil nham / Rangeley, | W ood. and 


Hylton v. Brown, 1 Wash. C. Ct., 298. 
Cooper vv. Galbraith, 3 Wash. C. Ct.. 


(;reen vw. Windham, 13 Me., 225. 
Brewer v. Linnaeus, 36 Me., 428. 
Thompson v. Lewiston, 74 Me., 236. 
Shattuck wv. Maynara, 3 N. H., 128. 
‘umney uv. Camptown, 10 , ma.. S67. 
\nderson uv. Anderson, 42 Vt., 350. 
Williams v. Whiting, 11 Mass., 424. 


lennison 7 Hapgood, 10 Pick., 77. 
(ireene v. Greene, Ll Pick., 410. 

Bangs v. Brewster, 111 Mass., 382. 
(;rant wv. Dalliber, 11 Conn., 254. 

Fisk wv. Chicago, &c., R. R., 53 Barb., 


lL, Moe 462 
\ rye } Duryea, ty Lans.. N. RS LdDD. 
ly » Stanley. 9 How. Pr., N. Y. 


(‘hain vv. Wilson, 1 Bosw., N. Y., 673. 

Sherwood wv. Judd, 3 Bradf, N. Y., 267. 
berti and Wife v. Methodist Book 
Concern, 1 Daly, i Fr 

Matter of Scott. | Daly, N. X., 534. 

\i | Bye, 2 Daly, mM. Bee OOD. 

(‘adwallader v. Howell. ef al... 3 Harr... 


}? dred 7 lel Hlovo. spencer, ae 


id in a Kansas case: ‘* The 

n who has a family which he 
| an established home, is 
inilv. Wherever he lo- 
invthing like a fixed and per 


presumptively his chosen 
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place of residence. Whierever he may go for busi- 
ness or pleasure, he resides at home, and home is 
where the family dwell.” 


Keith vw. Stetter, 25 Kans., 100. 

W harton’s Conflict of Laws, Sec. 67. 

Matter of Hawley, 1 Daly, N. Y., 531. 

Matter of Crawford, 3 N. Y., Leg. 
Obs., 76. 

Chaine v. Wilson, 8 Abb. Pr., N. Y.., 
v8. 


Houghton v. Aulb, 16 How. Pr., N. Y., 


_ 


6 6 

Jache uv. Lawrence, 17 How. Pr., N. 
z.. S54. 

Peterson wv. Chemical Bank, 32 N. Y., 


21. 


When a man’s wife and family reside in one 
place, and he does business in another, returning 
to them at intervals, it is clear that he is domiciled 
where they dwell, and not where he does business. 


Jacobs’ Law of Dom., Sec. 402. 

Cooper v. Galbraith, 3 Wash. C. Ct., 
D+46. 

United States v. Thorpe, 2 Bond., 540. 

Shattuck uv. Maynard, 3 N. H., 123 

Williams v. Whiting, 11 Mass., 424. 

Greene v. Greene, 11 Pick, 410. 

Fisk v. Chicago, &c., R. R., 53 Barb., 
Ruy ee 

Chaine v. Wilson, 1 Bosw., N. Y., 


26> 
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Roberti and Wife v. Methodist Book i 

Concern, 1 Daly, 3. 

In the case of Bangs v. Brewster, 111 Mass., 352, ' 
the husband being a mariner, left the town of A, 
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supreme Court of the United States, 


Epwarp P. PENFIELD, 
Plaintiff in Error, 


VS. : 
/ No. 187. 
THE CHESAPEAKE, OHIO AND Sou'vrH' 
WESTERN RAILROAD COMPANY, 
Defendant in Error. 


BRIEF FOR THE DEFENDANT IN 
ERROR. 


Statement. 


This action was brought in March, 1884, to recover 
for personal injuries received by the plaintiff, on the 
30th day of November, 1882, in an accident on the de- 
fendant’s railroad near the town of Ripley in the State 
of Tennessee. 

The only question presented by the bill of exceptions 
is whether the right of action was or was not barred by 
the Statutes of Limitations of the States of ‘Tennessee 
and Kentucky. 

The defendant is a corporation under the laws of the 
States of Kentucky and Tennessee (p. 11). The plain- 
tiff at the time of the accident was a resident of the 
City of St. Louis in the State of Missouri. 

Under the laws of Tennessee a like action for per- 
sonal injuries must be commenced within one year from 
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(1884), remained tor about three months, ‘‘ when he 
again went on the road” (p. 12). He joined his family 
again in October, 1885, and was with them at the time 
of the trial (p. 12). 

It appears, therefore, that the plaintiff himself was 
not within the State of New York at all until more than 
a year after the alleged cause of action accrued. 


POINTS. 


First. The cause of action accrued against ‘a per- 
son who was not then a resident of the State” (Code, 
$ 390, fol. 27) ; for this legal person, the defendant, was 
in judgment of law a resident of the States of ‘Tennessee 
and Kentucky. 

St. Clair vs. Cox, 106 U. S., 350. 
Morawetz on Corp., $$ Jo8, 9959, and notes. 


It appears that the defendant had a business office 
in New York (as indeed have all the principal railroad 
companies in the country from necessity), but it does not 
appear for what purpose an office was maintained there, 
nor is it understood that this fact iS supposed to have 
any relation to the defendant’s legal residence within 
the meaning of the statute. The defendant may well 
be subject to the process of the Courts of the State of 
New York as a condition of having a business office 
there without in any proper sense being considered as a 
resident of that State. 

In short in so far as a corporation can be said to have 
a residence any where for the general purposes of law, 
the home and residence of the defendant was ‘Tennessee 
and Kentucky, where it was created, where its railroad 
is situated, and where it exerclses all its principal 


powers and functions. 


Second. The action was brought ‘ after the time 

ted by the laws of the defendant’s residence for 
ring a like action,” and, therefore, unless the case 1s 
thin the exception mentioned in § 390 of the Code, 


, nnpot be maintained. 


|. The exeeption 1s in the following words : 

Where before the expiration of the time so limited 
person in whose favor it originally accrued was or 
became a resident of the State ” (fol. 28). 

Phe plaintiff was not, nor did he become a resident 
of the State before the time limited by the Statutes of 
Pennessee and Kentucky for bringing an action, unless 
the leval effect of his sending his wife and children 


into the State before that tune was to make him a resi- 


t within the meaning of the statute, and that propo- 


Sitio? is wholls untenable. 


lf. The plaintiff was not over the borders of the 
State until December 3lst, 1885, thirteen months after 
the accident (fol. 24 
The residence of his wife and children was not con- 
‘ively his place of residence, but was subordinate. 
fndeed, if, when the plaintiff left the State originally, 
he had left his wife behind him in Brooklyn, he would 
t by that fact have maintained his own residence 
there for any of the purposes of the law, but her legal 
residence would have followed his. 


Burnham vs. Rangley, 1 Woodbury & Minot, 
p. Ll; Frost vs. Brisbin, 19 Wend., 11. 


Whether the plamtiff intended that the residence of 
his family, in Brooklyn, should be transient or perma- 
Hen loes not tppear, NOr is it at all material. it 

however, well be inferred from the plaintiff's re- 

“ning in business in St. Louis, and his short visits to 


his fan 1h that thev were there only temporarily. 
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Iif. As the plaintiff had not, within the time pre- 
scribed by the Code, either an actual residence within 
the State, or a domicile there on which to found an ar- 
gument in favor of constructive residence, further dis- 
cussion is obviously unnecessary, for the ruling below 
was manifestly right. 

At no time during the year followimg the accident 
could the plaintiff have been regarded as a non-resi- 
dent of Missouri, under any law of that State relating 
to non-residents ; for example, the Statute of Limita- 
tions of that State would not cease to run in his favor, 
without interruption, as in the case of other citizens 
and residents of the State; he retaimed his right to vote 
there, and, in short, all the rights appertaining to citi- 
zens of the State. 

Retaining his residence in Missouri and all the rights 
incident thereto, of course the plaintiff could not at 
the same time be regarded as a resident of the State of 
New York, and entitled to the rights and _ privileges 
eranted by the laws of that State only to residents. 


Third. It is well settled that when residence is used 
in Statutes relating to the rights of debtor and creditor, 
and to municipal rights and obligations generally, it 
means actual residence, not domicile or constructive ° 
residence, and this is well illustrated in Frost vs. 
Brisbin (19 Wend., 11). 

The defendant in that case lett the State in March, 
1836, and went to Milwaukee, where he engaged in 
mercantile business, leaving his wife and child in New 
York. There was evidence to show that when the de- 
fendant went to Milwaukee he had no fixed purpose to 
make that place his permanent residence. In March of 
the following year (1837) ‘he returned to his former 
residence on a visit, when he was arrested and held to 
bail.” It was held, “that a person having his domicile 
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ere who carries on business out of the State, 1s not a 

esident of this State within the meaning of the act to 
s] mnprisonment. 

(. J. Newson, in delivering the opinion of the Court 


tion to discharge from arrest, among other 


If the decision of the question turned upon the 
rmed intention and purpose of the mind of the defend- 
nt without reference to the fact ot actual residence the 

preponderance of proof is in favor of the motion ; but 
ie bound to regard this fact independently of any 
mental reservation and intents, then, [ think, the oppo- 
aite eonclusion 1s hest supported.” The latter view 
ed. After reviewing the cases, it was said: “ The 
transient visit of a person for a time at a place does not 
uke him a resident while there. *~ * * =There 
ist be a settled, fixed abode, an intention to remain 
permanently, at least for a time, for business or other 
purposes to constitute a residence within the legal 

ining of that term. 

The cases above referred to for the illustration of its 

aning are quite pertinent to the present question, as 

the statutes in which it was used, and which it was the 

bject of the cases to expound related to a kindred 

subject, namely, the requlation of the rights and reme- 
reditor and debtor. 

‘tie of these CuSeS expressly, anc all of them 

lecide that actual residence without regard 

lomicile of the defendant was within the con- 
tion of the statutes. 


Vi: Wi <T ak obs ryves that 1 English law residence 


should be used in none but the popular sense, and as 
! oting domicile, “an iwlea of law,” as Lord 
WESTB! alls it in Bell vs. Kennedy (lL. R.. 1S. & D.., 
\. 507), which had its origin in the personal laws pre- 


vailing on the Continent of Europe after the fall of the 
Roman Empire and came thence into England. 
Westlake’s Pr. Int. L., p. 264. 


land 
( 


He also explains that in its popular sense residence 
means the same thing as the domici/iunm of the corpus 
juris—the place where one dwells, is personally pres- 
ent and is generally to be found. 

ld., p. 259. 


The word is generally used and understood in the 
sense indicated by Mr. Westlake. 

Matter of Thompson, 1 Wend., 45. 

Frost vs. Brisbane, 19 Wend., 14. 

Hagegart vs. Morgan, 5 N. Y., 428. 

Bell vs. Pieree, 51 N. Y., 12. 

Union Hotel Co. vs. Hersee, 79 N. Y., 454. 

Queen vs. Vice-Chancellor, ete. (L. R., 7 Q. 
b., 471). 

Atty.-General vs. McLean, 1 H. & C., 750. 

Blackwell vs. England, 8 Ellis & B., 541. 

Hewer vs. Cox, 3 IE. & E., 428. 

3oard of Supervisors vs. Davenport, 40 HL., 
197. 

Johnson vs. Smith, 45 Miss., 499. 


Fourth. The judgment should be affirmed. 
B. F. Tracy, 
Attorney for Defendant in Error. 
W. W. Mac Farvanp, 
Of Counsel. 


